
No. CR 78-148-RXT 

OilCER 

UNITSD STATES DISTRICT COUXT 

CSNTRXL DISTRICT OF CALIFORVIA 

UNITED STATES OF ;L%3ICA, 1 
1 

~ . l a i n i i f f ,  1 
1 

vs . 1 
1 

3 L T H  K X D L E R ,  e t  a l . ,  1 
1 

Defendants .  1 
1 

T h i s  H a t t e r  c m e .  b e f o r e  t k e  c g u r t  on ZL-..~ 2 7 ,  1973, cson  

Cefer.dazts 3 u t h  HanCler and Seyzctlr 3 o s e z S e r 5 ' s  j o h t  ~ o t l c n s  

t o  d i s m i s s  a l l  o r  some o f  t h e  Counts a l l e 5 e d  in rSe  I n d i c t ~ e n t .  

A l l  submissions o f  t h e  p a r t i e s  h a v i a q  been reaC and cgr,siCezeZ, 

as w e l l  a s  o r a l  a r g u n e n t s  hav ing  been heazd,  t h i s  c c u r t  d e n i e s  

t h e  fo l lowing  mot ions  t o  d i smis s :  

1. Counts One throrrgh Ten f o r  ~ i o l a t i o ~ s  of dae ?recess, 

f o c u s i n g  g a r t i c u l a r l y  on government misconduct ,  t o  w i t :  

a.  t h e  i m p r o ~ e r  d e l a y  i n  s e e k i n q  ZZI I n d i c ~ ~ e n t  and - . . 
t h e  r e s u l t a n t  p r e j u d i c e  t o  t h e a ,  

b. t h e  u n c o n s t i t u t i o n a l  p roce2ure  i n  t h e  a p p o i n t a e n t  

. and use  o f  S g e c i a l  Counse l ,  and 

c. t h e  i n ? r o p e r  u se  o f  a  c i v i l  i n v e s t i s a t i o n  s o l e l y  

t o  o b t a i n  ev idence  f o r  a c r i m i n a l  p roceeding .  



2. c o ~ ~ t o  One through Ten on t h e  basis that  the s t a t u t e  of  

l i m i t a t i o n s  b a r s  p r o s e c u t i o n  f o x  any o f f e n s e s  committed 

more tSan f ive  y e a r s  p r i o r  t o  t h e  Indic tment .  18 U.S.C. 

3 .  Coants  One through Ten on t h e  grounds o f  an improper 

e x t e n s i o n  o f  t h e  grand  jury wi thou t  good cause.  Rule 6 ,  

Fed.R.Crim.P.; Rule 1 6 ,  Ldca l  Rules o f  C.D.Cal. 

4.  Counts S i x  th rough Nine a s  (a)  i n a p p l i c a b l e  t o  S e c t i o n  2 4  

t h e  Secuzitie$ A c t  o f  t h a t  t h e  r e g i s t r a t i o n  

s t a t e m e n t s  f i l e d  were n o t  e f f e c t e d  and the a l l e g e d  

miss ta tements  weze withdrawn p r i o r  t o  t h e  r e t u r n  o f  

t h e  Ind ic tmen t ,  ( 5 )  C o m t s  S i x  and Eir;ht as , t l u l t i p l i c i t o u s  

of  Counts Seven ar.d Nine, and (c) Couiits Seven and Mine 

a s  Dup l i c i tous .  

co..-' ,.,s S i x  thzaush  Xine f o r  i z s r s p e r  venue =i== 

S e c t i o n  24 o f  t h e  1933 S e c u r i t i e s  A c t .  1 8  U.S.C. 332Z2. 

Counts Two and Three as  M u l t i ? l i c i t o u s  o f  Count One. 

Gouts Pour ,  F i v e  and Ten as  f a i l i n g  t o  chazge an o f f e z s e  

i n  t h a t  t h e  major e lement  of  L-rowled~e is  c o t  ~ l l e s e d .  

The words " 2 o s t - e f f e c t i v e a  are  o rde red  t o  be s t r i c k e n  

from the I n d i c t a e n t ,  p u z s ~ a n t -  t o  Rule 7 ( 2 )  , Fed. S.Czi=.?. 

Dated: 

ZC3E3T ?I. TX:C\SUGI 
United S t a t e s  District Couzt 3ul:e 



UNITED STATES DISTRICT COUXT 

CEXTFU, DISTRICT OF 

LVITSD STATES OF AkE.PICA, 1 
1 

~ L a h C i f f ,  1 
1 

VS.  1 
1 

RUTH WYDLZR, e t  a l . ,  1 
1 

Defen2ants. 1 
1 

- 
T k i s  >!ztter czze  befaze t h e  c g u r t  on CGe 2 7 ,  1979, uzen 

l e f c c l z n t  S e ~ c u r  3asenSer5 ' s  n c t i o n  t o  l isxiss  a l l  c o c t s  

a l l e 5 e d  i n  t h e  I n l i c t n e n t  cha rg iqg  Cer'ez&azqt o f  cons2 i racy  

t o  v i o l a t e  c e r t a i n  s e c u r i t y  laws and o f  a i d i n g  and a k e t t i z g  

s u b s t a n t i v e  c r i s e s  a l lecjedly ccnr t i t ted  pur suac t  t o  s a i d  

conspi racy .  

A l l  s.ubmissions o f  t h e  p a r t i e s  havinq keen nezrd ,  it is  

hereby O R D B X D ,  ADJUDGZD, and D E C X Z D  i n  accorzance wi th  t5e 

opin ion  f i l e d  t h i s  d a t e  t h a t  s a i d  motion t o  d i s x i s s  a l l  c s v ~ ~ t s  

of t h e  I n l i c t n e n t  G a i n s t  d e f e n l a n t  Ssyzcur  Rosenberq i s  

denied.  

. . .-. . 

. . . * .  

. .  0 . .  



Dated: 

ROBERT M. TAXASUGI 
United States  District Court Jud5e 



~ I T E D  STATES DISTRICT COURT azK 
cr2T 

C E N T W  DISTRICT OF CALIFORVIA GV!' 
I .  

UNITED STATES OF AMERICA, ) 
1 

P l a i n t i f f ,  ) 
1 

vs . 1 
1 

2UTX FAVDLE2, e t  a l .  , 1 
1 

Defendants.  1 

NO. CR 78-148-KXT 

O P I N I O N  

On February 16 ,  1978, t h e  OnFte2 S t z t e s  Grczd Juzy zetuzne3 

a3 I n d i c t x e n t  c h a r z i n g  def  e z 6 a n t s  Xuth Xandier (Xandler)  , Se:mour 

%senberg  (2osenSerg)  , Yasuo Yoshida (Yoshisa)  , G l o r i a  B i l l i n g s  

( 9 i l l i n g s 1 ,  and Paul  A s h c r a f t  (Ashc ra f t )  w i t h  crrr,s?iracy t o  

v i o l a t e  c e r t a i n  s e c u r i t y  laws and/or  f o r  s u b s t a n t i v e  c r i n e s  

a l l e q e d l y  corrmitted p u r s u a n t  t o  s a i d  c o n s p i r ~ c y .  A l l  d e i e n l a c t s  

were, durir ig  t h e  s p e c i f i e d  t i n e s ,  employees and/or  o f f i c e z s  a n l / o r  

d i r e c t o r s  of M a t t e l ,  I n c .  ( X a t t e l )  . 
Defendants  ~ a n 2 l e z  and ' ~ c s e n 5 e r q  have keen i n 2 i c t e d  on 211 o f  

# 

A/ 
t h e  fo l lowing  t e n  counts?  t h e  o t h e r  t b r e e  d e f e n d a n t s ,  whi le  

named as u n i n d i c t e d  co -consg iza to r s  on Count One, were o n l y  

i n C i c t e d  on  Count FOGS: 

I, CO:ISPI,UCY: t o  co rmi t  c e r t a i n  o f f e n s e s  i a  v i o l a t i o n  

of t h e  laws of t h e  Uni ted  S t c t e s .  10  U.S.C. 3371. 



2 /I Annual Repor t  of  f i s c a l  year  2973. 18  U.S.C. J 1 3 4 1 ( 2 ) .  
I I 

3 :/ 111. MAIL F a U D :  tor m a t e r i a l  m i s s t a t e m e n t s  in  t h e  Annual 

Repor t  o f  f i s c a l  y e a r  1974. 1 8  U.S.C. 51341(2 ) .  

I V .  MATSRIXLLY F U S E  AND MISLEADING STATS.XENTS : knawing1y 

made and caused  t o  be made, on Hay 2 ,  1973. 15 U.S.C. 

3378m(a) ( 2 1 ,  7 8 f f  17;  C.R.F. 3240.13(a)-1;  1 8  U.S.C. 32. 

V. UTERIALLY FALSE AND MISLEADING STATE.WNT~: knowingly 

maCe and caused to be made, on May 3 ,  1978. 1 5  U.S.C. 

dd78m(a) (21 ,  7 8 f f  I7;C.R.F. S240 .13(a ) - I ;  1 8  U.S.C. 32. 

kaowingly f i l e d  w i t h  t h e  SZC on May 16, 1973. 1 5  U.S.C. 
I 

'3 li 377%; 1 8  U.S.C. 32. - 
1 5  1; Zc~owinsly  f i l ed  w i t h  t h e  SZC o n  ?t+y 1 6 ,  1973.  

16 11 15  U.S.C. 377%; 18 U.S.C. 32. 

STXTE4IENT: f i l e d  on  Oc tobe r  29, 1973 .  15 U.S.C. 

S77x; 1 8  U.S.C. 32. 

STATE-%ST: f i l e d  on 0 c t b b e r  29, 1973.  IS U.S.C. 

917X; 1 8  U.S.C. 32. 

Defendan ts  Yoshida, 3ilLings and Ashcraft have entered g ! e ~ s  

of g u i l t y  t o  c e r t a i n  p o r t i o n s  of Count Four and are a v a i t i a g  1 

s e n t e n c i n g .  i 
I 



Defendants Handler and Rosenberg have f i l e d  seven j o i n t  

motions t o  d i smiss  a l l  o r  some of  t h e  Counts a l l eged  i n  t h e  

I z d i c t ~ e n t .  Sa id  motions a r e  t o  dismiss:  

1. C o u t s  One through Ten f o r  v i o l a t i o n  o f  due process,  

. . focus ing p a r t i c u l a r l y  on governaent misconduct, t o  w i t :  

a. t h e  iinpropez de lay  i n  seeking an indictment  and 

t h e  r e s u l t a n t  p re jud ice  t o  them; 

b. t h e  u n c o n s t i t u t i o ~ a l  procedure i n  t he  appointment 

and us6 o f  Spec i a l  Counsel; and 

c. t h e  i n ~ r o p e r  use of a c i v i l  i nves t i ga t i on  s o l e l y  

t o  ob t a in  evidence f o r  a c r imina l  procee2inq. 

2. Counts One through Ten on t he  b a s i s  t h a t  t h e  S t a t o t e  

o f  L imi ta t ions  bars prosecut icn  f o r  any of f ense s  

comi i t t ed  more than f i v e  yezrs  p r i o r  t o  t k e  I n d i c k ~ e n t .  

3. Co=ts One through Ten on tke  croun2s of an i:?ra?er 

extension of t he  gran2 j=y wit3.out 5002 c=ase. 

4. Counts S i x  through Nine a s  i na s? l i c ab l e  t3 Section 2 4  

of t h e  S e c u r i t i e s  Act of  1933 i n  t h a t  t he  re5lst:ation 

s t a t e a e n t s  f i l e d  were no t  e f f e c t e d  and the  a l l e s e d  

misstatements were with6zawn ? r i o r  t o  t k e  ret7=n of 
- 

the  Indictzaent. 

5.  Counts S i x  thraugh Nine as impropetly be fore  t h i s  c a u r t  

under Sect ion 24 of t h e  1933 S e c u r i t i e s  Act i? that t h e  . . . 

proper venue i s  found i n  the  D i s t r i c t  of ColucAla. 

6 .  Counts Two and Three as n u l t i p l l c i t o u s  of  C o t t ~ t  0r.e. 

7 .  Counts Four, Five and Ten as  f a i l i n g  t o  char3e an 

o f fense  t h a t  no t  a l l eged .  



1 Ii ! I  
Defendant M s e i i L r g  s i n g u l a r l y  i i i e s  a a s t i o n  t o  d i s n i s r  a l l  

I '  
2;) c c u n t s  on t h e  grounds t h a t  he  e f f e c t i v e l y  withdraw from any 

3 '  cons? i racy  a l l e g e d  i n  Count One and t h a t  he  l acked  t h e  r e q u i s i t e  I; 
4 k ~ o w l e d s e  and i n t e n t  t o  a i d  and a b e t  t h e  commission o f  the  criaes I! 
511 a l l e i e d  i n  C o t ~ i t s  Two th rough Ten. 

6 

7 

Five  major f a c t u a l  s e t t i n g s  need mention t o  e s t a b l i s h  a 

proFer  background f o r  t h e s e  p r e t r i a l  motions.  A d d i t i o n a l  f a c t s  

8 

9 

1 4  : S e c u r i t i e s  an8 Exchange C o m ~ l s s i o n  (SZC) two inc~r.sFs=err= s t a t e -  I 

1 w i l l  be  i n t r o d u c e d  where a p p r o p r i a t e  under t h e  s p e c i f i c  motion 

I as discusse2, 

10 

11 
I 

I 16 i 1950-1972. On Jtsie 13 ,  1973, t h e  SZC net with  X a t t e l  re;rescn- 

' 
I 

1. SEC i n v e s t i g a t i o n  and subseqcent  Judqnen t 

and Order  of P e n a n e n t  I n  junc t ion  and 

17 I t a t i v e s  t o  d i s c u s s  t h e  i n c o n s i s t e n c i e s .  X 2 r e l i ~ i n a r y  SLC I' 

A n c i l l a r y  R e l i e f .  

On Februzry 5 and 23, 1973, Matte1 r e l e a s e *  t o  t k s  

la 1 i n v e s t i 5 a t i o n  followed which r e s u l t e d  ix  an o r d e r  i s s u e d  on I, 
19 

20 

2 1  

I I 77 1; H a t t e l ,  i t s  o t r i c e r s  and employees were e n j o i n e d  under  p e n a l t y  02 
I 

J&=uary 2 4 ,  1974, a a t h o r i z i n g  a fo-1 i n v e s t i g a t i o n  o f  Lhe cf fclrsl i 
of  Mat t e l .  P o t e n t i a l  s e c u r i t i e s  v i o l a t i o n s  c o m i t t e 6  by X c t t e l  

were d i scove red  d u r i n g  the i n v e s t i g a t i o n .  

23 

24 

25 

26 

contempt,  from f u r t h e r  v i o l a t i o n  o f  t h e  s e c u r i t i e s  laws.  X a t t e l  I 

1 Conp1air.t azd C o n s e ~ t  Decree f i l e d  on August 4 ,  1974, i n  tie 

D i s t r i c t  Cour t  f o r  t h e  District o f  Columbia. SZC v. X a t t e l ,  I z c . ,  
I 

Civ.  Action No. 74-2958. A Judgment and Order  o f  Pe-manen: 

1 
I n j u n c t i o n  and A n c i l l a r y  R e l i e f  was e n t e r e d  on Auqust 5 ,  1974. I 

I 

22 1 The SZC and Mat te1  d i s ~ o s e d  of  t h i s  m a t t e r  through a 



21 a " L i t i g a t i o n  and Claims Committeeg w i t h  a m a j o r i t y  membsrihi? 
I I 

. ? 

I__.-,', ____-- , _  ____ ___ __ _ -.-.----- --,-------'r-- --.---. ------- 
L . - - ..--I - - 

311 o f  new d i r e c t o r s  approved by t h e  SEC. 

. 4  - .  . . 
1 

1 

. . 

was a d d i t i o n a l z y  r e q u i r e d  t o  e s t a b l i s h  an "Audit C ~ m m i t t ? ~ ~  m~ 

8 11 i n v e s t i ~ a t i c n  o f  i ts a f f a i r s ,  and d i scove red  a d d i t i o n a l  p o t e n t i a l  

4 11 2. M a t t e l ' s  i n t e r n a l  i n v e s t i a a t i o n  and 

9 s e c u r i t i e s  v i o l a t i o n s .  Matte1 v o l u n t a r i l y  r e p o r t e d  t h e s e  f i n d i n q s  II 

5 ,  

6 

10 to the SZC. T h e  SZC and Xattel  a ~ r e e d  t o  reogen t h e  c i v i l  liti- li 

I f i n a l  Second ArienZed Judqnent  and 
1 
I A n c i l l a r y  R e l i e f .  

i Subsequent  t o  t h e  Judgment, Matte1 conducted an i n t e r n a l  

llli q a t i o n  and t o  amend t h e  i n i t i a l  J u Z ~ e n t  t o  a c c e c t  f o r  t h e s e  

12 j a d d i t i c n a l  f i n d i n q s .  On October  2 ,  1974, t h e  D i s t r i c t  Court  f o r  1; 
13 1 t h e  District o f  ColurAia provided  f u r t h e r  r e l i e f  i n  an Amended 1: 

1 6  i appoin.:~ent o f  S g e c i a l  Coczsel  by XatteL wi th  t k e  a2-,rovral o f  tk-... If 

24 

15 

17  ! c a u r t  and t h e  SZC ( ? a z a . V I I I ( t ) ) .  S ~ e c i a l  C a m s e l  was o rde red  I: 

j Cocsent Judg-ment and OrZer o f  Pe-nanent Izj l ;?c=ion czd k c i l l c z y  

: 3s l i e f .  The r e l e v a n t  ~ o z t i o n  of  t:te Zu2zzezc, izcl*;ded t k e  

28 t o  i n v e s t i g c t e  s e c u r i t i e s  v i o l a t i o n s  a l l e g e d  i n  t 5 e  SZi c e r q l a i n t  11 
19 (Pa . ra .VfI f ( l ) )  and t o  i n i t i a t e  c i v i l  a c t i o n  a s a i n s t  cny i ~ d i v i 6 u a l  I I 
20 v i o l a t o r  e i t h e r  p e r s o n a l l y  o r  on beha l f  o f  X z t t e l ,  S ~ e c i a l  Cornse l  I I 
21  (1 was a l s o  o rde red  t o  i n v e s t i s a t e  2rddi:ional a a t t e z s  which, i n  h i s  I 
22 

23 

24 

o r  h e r  d i s c r e t i o n ,  were necessary .  A Report  was t o  be c c n p i l e d  Sy 

S g e c i a l  Cour.se1 based upon h i s  o r  h e r  completed f i n d i n g s .  This . 
was t o  be  scbsequen t ly  submi t ted  t o  t h e  c o u r t  2nd t o  t h e  SEC I i 

I 
23 

26 

I ( P a r a . V I I I ( 2 ) ) .  S p e c i a l  Counsel was a u t h o r i z e d  t o  approach t h e  
I 

cour t -  f o r  any o r d e r s  he o r  she may r e ~ u i r e  to  c o n ~ e l  tesf lz-ony o f  i 
27 

28 

I eRLpl0yees of t h e  company. Orde r s  were n o t  t o  be i s s u e d  ir. v i c l a -  i 

t i o n  o f  c o n s t i t u t i o n a l  r i g h t s  (3ara.XIV) . O n  Novenber 2 5 ,  1974, 
i 
I 



t h i s  c a se  was t r a n s f e r r e d  t o  the Cen t r a l  D i s t r i c t  o f  Ca l i fo rn i a ,  

211 where t h e  D i s t r i c t  Court upheld t h e  provis ions  i n  a  Second 

3 Amended JuCgment. The cou r t  a d d i t i o n a l l y  reserved t he  power t o  I I 
4'1 gran t  o rde r s  t o  comply with Spec ia l  Counsel 's  i nvas t i qa t i an .  I! 

3. s~eGia l  Counsel i nves t i qa t i on  

1 and subsequent SZC proceture.  

i 
i On January 9, 1975, Seth  X. BufsteCler ,  Zsq., was 

On March 1 4 ,  1977, i n  Handler v. S e c u r i t i e s  h Exc5=noe - 

121; appcinted by Matte1 as Spec ia l  Cormsel, approve6 by t h e  SEC 
i 

6 

7 

1311 and Sy t h e  cour t .  On November 3,  1975, a f t e r  a  nine-mczth 

I Cora iss ion ,  430 F.Supp. 71 (C.D. Cal. 1 9 7 7 1 ,  t h e  cou r t  I 1 u ~ h e l d  t h e  Spec ia l  Counsel procedure i n  t he  Second Xiended 

1 4  : i n v e s t i g a t i o n ,  Spec ia l  Cornsel compile6 a?? s.;bzit:t6 a  xe?ozt  I I 

s e v e r a l  t i m e s  t o  d i s cus s  t h e  i n v e s t i s a t i c n .  T5e SEC r e l e z s e s  

t o  S s e c i a l  Counsel a l l  f i l e s  regarding i t s  previous Ya t t e l  

25 

15 

17 

encounters  t o  a i d  i n  Spec ia l  Counsel 's  cour t -c r l e red  

i nves t i ga t i on .  

Informal methods of i n v e s t i q a t i o n  were es9lcyed by Spec i a l  
I 

' based, uson h i s  f indings .  H e  s e n l t t e d  t 5e  3e;crt t o  tke  

: SZC and t o  t h e  c o u r t  a s  orc',ered. Pzior  to t k e  c:r-:.ezcez..p,zt 

; of h i s  i n v e s t i g a t i o n ,  S ~ e c i a l  C3w.sel n e t  with tke  SZC 

I I 

I Counsel dur iag  h i s  in te rv iews  with ezplcyees o f  the cocczxy.  I 

I * . . j 
S s e c i a l  Counsel purposely czeated  a nonthreatening a tzos?hes t  I 

I 

conducive t o  f u l l ,  voluntary  and r e l i a b l e  d i s c l o s c r e s .  S ~ a c l a l  i 
I 

Counsel recorded ia tervicwee s t a t e n e n t s  i n  a conclusory 5s-3 
I 

based upon h i s  good f a i t h  impressions of the in terviews.  2 e s 2  I 
i 

I suxrmaries formed the b a s i s  of Spec i a l  Counsel 's  f i n a l  canclus isns  I 
I 



c o n t a i n e d  in the  R e p o r t .  

A f t e r  t h e  i n v e s t i g a t i o n ,  S p e c i a l  C o u n s e l  s u b m i t t e d  t h e s e  

n o t e s  a n d  o t h e r  f i n d i n g s ,  i n  a d d i t i o n  t o  h i s  R e p o r t ,  t o  t h e  SZC. 

I n  l a t e  November o f  1975,  two weeks a f t e r  t h e  SZC r e c e i v e ?  

t h e  R e p o r t  ' from S p e c i a l  C o u n s e l ,  t h e  SEC s u b m i t t e d  a copy o f  t h e  

R e p o r t  t o  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  o f f i c e  f o r  c r i m i n a l  

s e c u t i  o n .  

From January ,  1975, u n t i l  June ,  1976 ,  t h e  U n i t e d  S t a t e s  

A t t o r n e y  d i d  n o t  a t t e .nd  t o  t h i s  case. 

sovernmen t a l  was f o c u s e d  upon 

F o r  n i n e  months,  

two u n r e l a t e d  c r i m i n a l  

t r i a l s .  

On J u l y  1 4 ,  1976,  t h e  U n i t e d  S t a t e s  A t t o r n e y  r e c e i v e d  t h e  

~ r o s e c u t o r i a l  m e n o r a n t u t .  T h i s  was s i x  n o n t k s  e f t e r  it had  b e e n  

r e q u e s t e d .  On J u l y  2 1 ,  1976,  t h e  U n i t e d  S t a t e s  A t t o r z e y  and the 

SZC :st r e s a r 2 i z g  s t a f f i n s  f o r  t h e  i c v e s t F 5 a r i o n  o f  t k i s  n ~ t t e z .  

4 .  C r i m i n a l  Lnves t iqz ik l sc  h s e 2  

on S p e c i a l  C o u n s e l  3e3cr t .  

F o r  s e v e n  inonths,  fzom August ,  1 9 7 6 , u n t i l  F e b r u a r y ,  1377,  

t h e  A s s i s t a n t  U n i t e d  S t a t e s  A t t o n e y  i n t e z v i e w e t  q r a n d  j u r y  

w i t n e s s e s .  On F e b r u a r y  4 ,  1977 ,  the g r a n d  j t r y  was i s ? a n e l e <  w i t h  

a maxinun t e n u r e ,  a b s e n t  a n  e x t e n s i o n ,  util A u q ~ s t  4 ,  1477.  P o u r  

months l a t e r ,  t h e  g r a n d  j u r y  convened f o r  f i v e  2 a y s  t o  h e a r  

t e s t i m o n y  on t h i s  c a s e .  On A u s c s t  1 4 ,  1977 ,  t h e  Assist32t  Ocitsz 

S t a t e s  A t t o r n e y  f i l e d  a n  a f f i d a v i t  r e q u e s t i n q  zn e x t e n s i o n  o f  t h e  

g r a n d  j u r y  f o r  "good c a u s e .  " 

On August  31 ,  1 9 7 7 ,  an e x t e n s i o n  was q r a c t e d  c~f i l  ?fa:ch, 

1978. From J a n u a r y  t h r o u s h  F e b r u a r y ,  1976 ,  t h e  g r a n 2  j u z y  h e a r d  

from a  ser ies  o f  w i t n e s s e s .  The g r a n d  j u r y  was i n  s e s s i o n  a 



, . I 1 1 1  t o t a l  of t en  days. dn ~ c b r u a r ;  16, 1978, t h i r t e e n  months a:te= t h :  

grand jury was impaneled, a true b i l l  was returned.  

5. P i l i n g  o f  a l l eged  ma te r i a l l y  

miss ta ted  r e g i s t r a t i o n  statements.  

On May 1 6 ,  1973, t h e  SEC received two r e g i s t r a t i o n  

8 statement r e g i s t e r e 2  s tocks  f o r  a company s tock opt ion plan I I 

6 

7 

9 i (Staterneat No. 4 8 )  . 3 0 t h  documents contained language on t he  I I 

s ta tements f i l e d  by Mattel .  O n e  s t a t e n e n t  r e g i s t e r e d  s tocks  f o r  

an enployee s tock opt ion plan (Statement No, 4 7 ) .  The other i 

1011 cover page ex?ressly cbndit ioning the  e f fec t iveness  of 

11 r e g i s t z a t i o n  upon t h e  f i l i n g  of f u t u r e  amenzzents t o  t he  SZC. I1 
On June 1 0 ,  1973, t he  SEC s e n t  Ha t t e l  a  "tor-sent l e t t e r w  

13  1 which i d e n t i f i e d  mate r ia l  de f i c i enc i e s  i n  t he  i n i t i a l  
II 

1 4  I/ r e q i s t r a t i o n  statements pursuant t o  Section 2 4  of t i e  S e c u r i t i e s  1 i 
1 5  . Ac= of 1 9 3 3 .  On Oct=Ser 2 9 ,  1973, !.:cttel cdvtsors  f i l e 2  a3enL:er.: 

20 / a Z 2 i t i o ~ a l  r - e n d e n t  wiLhdzauing the  a l leged n i s s t a t e d  fi5ur.s 

16 

1 7  

l g  

I1 2 1  included i n  Statement No. 48 and ' tae  A ~ e n L ~ e x t  t c r  Staternext No. 

; t o  Statements No. 47 a ~ d  No. 4 8 ,  2ec la r inq  the  ~ x v a i l a = i l i L , y  of  
I 

i f inaficlal  f igures .  

Cn Octcber 6 ,  1 9 7 6 ,  a f t e r  the  p r i v a t e  SSC i n v e s t i ~ a t i o n  a d  

I t h e  s ~ S n i s s i o n  of  S?ecial  Courisel's 2e?ort ,  MztteL f i l e d  an 

22 

23 

was "e f fec te2"  and a  publ ic  s a l e  was authozized. 

. * . . .  

4 8 .  

1 On July 13, 1976, u?on tke  S B C 1 s  r eques t ,  :4attel w l t k l r e w  

24 

25 

1 Statement NO. 47 i n - i t s  e n t i r e t y .  

On Auqust 4 ,  1977, t 3 e  r e g i s t r a t i o n  cf S t a t e s e n t  Pic. 48  



b 

DUE PROCESS 

A. P r o s e c u t o r i a l  Delay 

The t e s t  f o r  pre- ind ic tment  d e l a y  a s  a v i o l a t i o n  of an 

accused ' s  due p rocess  r i g h t s  i s  s e t  f o r t h  i n  United S t a t e s  v. 

Marion, 404 U.S. 307 (1971) .  Defendant must show n o t  o n l y  

i n p r o p e r  de lcy  b u t  a l s o  s p e c i f i c  i n s t a n c e s  o f  p r e j u d i c e  t o  h i s  

o r  h e r  de fense  a s  a r e s u l t  o f  t h e  de lay .  

1. I n v e s t i g a t i v e  d e l a y  

- i s  l e g a l l y  j u s t i f i e d .  

The ten-month d e l a y  d u r i n g  which t i n e  t h e  A s s i s t a n t  United 

S t a t e s  At torney  in t e rv iewed  p o t e n t i a l  qrand j ury  w i t n e s s e s ,  and. 

t h e  subsequent  eight-month d e l a y  2ur ing  which t iae t h e  5rand  ju ry  

convened, were n o t  improger upon t h e  evidence p resen ted  t o  t h i s  

c o u r t .  Delays, f o r  bonaf ide  i z v e s t i q a t i v e  pur?cses,  do n o t  

2 e s r i v e  defendant  of  due p rocess  "even i f  h i s  e e f t n s e  izi5ht kzve 

been soaewhat p r e j u 2 i c e d  by t h e  l a ? s e  o f  t l x e . "  Cni ted  S t z t e s  v. 

Sovesccr, 431 U.S. 783,796 (1977) ; .Uni ted  S t a t e s  v. P a l l a n ,  571 

F.2d497 ( 9 t h  C i r .  1978) ;  United S t a t e s  V. Yzys, 549 F.22 670 

( 9 t h  C i r .  1977) . A j u s t i f i a S l e  d e l a y ,  c o n s i s t e n t  w i th  t k e  ve-zy 

f a b r i c  o f  due p rocess ,  was a b l y  a r t i c u l a t e d  i n  Lcvesc3: 

" a t h e r  tharr d e v i a t i n g  f r c n  elementary 

s t a n d a r d s  o f  ' f a i r  p l a y  and d e c e n c y , '  a  

p r o s s c u t o r  a b i d e s  by t h e n  i f  he r e f u s e s  t3  seek 

i n d i c ~ ~ e n t s  u n t i l  he i s  completely  s a t i s f i e 2  

t h a t  he  should  p rosecu te  and w i l l  be a b l e  

t o  e s t a b l i s h  g u i l t  beyond a  reasonable d3ubt .  

Penalizing prosecc to rs  who defer  ac t ion  f a t  

these r easons  would s u b o r 2 i n a t e  t h e  a o a l  of  



' o r d e r l y  e x p e d i t i o n '  t o  t h a t  o f  'mere 

sueed. '  Smith v. Uni ted  S t a t e s ,  360, U.S. - 
1 , L O  (1959) .  T h i s  t h e  Due Process  Clause  

I 
4 li does n o t  r e q u i r e ,  431 U.S. a t  795-796. 

- 
(emp, added) 

8 r e t u r n  o f  an Ind ic tmen t  under t h e s e  c i rcumstances  would have been I1 
6 

7 

9 improper: I 

i The United S t a t e s  At torney  claims t h a t  S p e c i a l  Counse l ' s  
I 1 & p a r t  d i d  n o t  s e t  f o r t h  s u f f i c i e n t  ev idence  t o  p rosecu te .  The 

t o  (I I) Law enforcement o f f i c e r s  a re  under no 

d u t y  t o  c a l l  a h a l t  t o  a c r i m i a a l  i n v e s t i g a t i o n  

t h e  moment they  have t h e  miniman ev izence  t o  

e s t a b l i s h  probable  cause , .  a suantum of  evidence 

which may f a l l  s h o r t  o f  t h e  a!!ount necessazy 

S t a t e s ,  385 U.S. 293, 310 (1966) ;  Uzites  S t r t e s  

. v .  Xarion,  4 C 4  U.S. a t  325 n. 1 8 .  

2 ,  XC?linis t rc t ive d e l a y / l n a c t i c n  

i s  impro?er coupled wi th  a 

s = e c i f  i c  showinq of  p r e  ju2 ice .  

The nine-month d e l a y ,  d u r i n g  which t i n e  t h e  Goveznnent 

r ena ined  i n a c t i v e  b e f o r e  t h e . i n s t i t u t i o n  o f  any c r i ~ l n a l  

i n v e s t i s a t i o n ,  was c l e a r l y  i ~ p r o p e r  acs w i t k c u t  j u s t i f i c a t i c n .  
I 

An a * d i t i o n a l  showing o f  s 9 e c i f i c  pro, j u2 ice  t o  d e f e n d a ~ t s  , i 
however, i s  r e q u i r e d  t o  e s t a b l i s h  a due p r o c e s s  c l a i a  u 3 e r  !-!rri:n. 

I 

i 
Although t he  t rue pe r iod  under i n q u i r y  i s  b u t  n i n e  months, I 

I 
t h e  Due P rocess  c l a ims  should  n o t  be viewed s o  s i m p l i s t i c a l l y  as 

10.  

I 



mandating a mere s u p e r f i c i a l  q u a n t i t a t i v e  count of the calendar 

t o  t he  exclusion of f a c t o r s  o f  substance. However, defendants 

have f a i l e d  t o  sus t a in  t h e i r  burden of  showing how the  a i l=$ed 

l o s s  of  testimony, occasioned by dimmed nernories , .had a c t u a l l y  

impaized t h e i r  a b i l i t y  t o  meaningfully defend themselves. They 

have t!!erefore not  e s t ab l i shed  a  due process c l a i n  u d e r  Marion. 
2 /  - 

United S t a t e s  v. Pal lan ,  549  F.2d a t  501. 

B. S ~ e c i a l  Counsel wocedure .  

I. Legally recoqnized as  pro?er 

form of Ancilla-ry Relief .  

The cour t ,  within i t s  broad equi ty  ?cwezs, may provide 

wi2espread for.m of a n c i l l a r y  r e l i e f  and t h e r e a f t e r ,  ~ r i n t a i n  

"continuing j u r i s d i c t i o n "  t o  assure  co;nLiance with i t s  orders .  

? o r t e r  v. IJarzer X3l2ing Co., 323  G.S. 395, 333 (19151 : X e c h t  Co. 

v. 3owles, 3 2 1  U . S .  321, 3 2 9  ( 1 9 4 4 ) .  The a;?cl.?L?tnt of S;ecial 
i 

Counsel i s  a  l e g a l l y  recognized f o m  of a n c i l l a r y  r e l i e f .  I 
S3C v. Heri tace  Trus t  Co., 4 0 2  F.Su??. 7 1 4 ,  7 4 5  ( D . = i z .  1975).  

Spec ia l  Counsel has been approved f o r  cur;oses si.*lar t o  

those s e t  f o r t h  i n  t he  Second Amended J u 6 p e n t .  S .Z .C .  v. 

SerSoard Cozj. ,  (C.D. Cal.) , L i t : -  3 e l .  No. 6507 (Segter=er 9 ,  19741 ( 
5 SEC DOCXZT 147  ( t o  i n v e s t i g a t e  and pursoe causes of ac t i ons  

a l leged i n  t h e  S2C1 s c g i q l a i n t )  ; 1nternat ior .a l  C=nc,r3ls Ccr?. v. 

I 
i 

Vesco, - 490 1 , 2 d  1334  (26 C i r .  1974)  c e z t .  Seni t&,  417 U.S .  932 

(1974) (to i n i t i a t e  prosecutions f o r  s e c z r i t y  vioLations aqa ins t  I 

indiviOual employees of  t h e  corporat ion,  t o  c o ~ s u l t  with tke  SSC I 
i 

in resolving a l l  claims,  t o  obtain a2ptaval  of '.he SLC 2nd c=u=t 1 
before s e t t l i n g  any c l a i m ,  and t o  pursue a l l  s o s s i b l e  c l a i m  I 

I 



a q a i n s t  m y  i n d i v i d u a l )  . 
The case o f  Un i t ed  S t a t e s  v. Bloom, CCR Fed. Sec P96,340 

(E.D.Pa. J a n u a r y  2 6 ,  1978) is ana logous  t o  t h e  case at bcz. 

I n  aloom, t h e  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  Dea le r s  (NASD) 

conducted a p r i v a t e  i n v e s t i g a t i o n  o f  t h e  d e f e n d a n t s  i n  a c e r t a i n  

company. C o ~ i e s  o f  t h e  p r o d u c t s  o f  a p r i v a t e  i n v e s t i g a t i o n  by 

the NASD were stibrnitted t o  t h e  SZC p u r s u a n t  t o  t h e  SZC's r e q u e s t .  

The SEC i n f o r m a l l y  submi t t ed  t h e  i n fo rma t ion  t o  t h e  Uni ted  S t a t e s  

A t to rney .  Defendants  p r e s e n t e d  a number o f  mot ions  t o  supFres s  

and t o  d i s m i s s  t h e  c r i m i n a l  i n d i c t m e n t  o f  s t o c k  man ipu la t ion  

and mail f r a c d  on grounds si*nilar to  the  ones b e f o r e  this caurt. 
I 

I The Bloom c o u r t  den ied  a l l  mot ions  t o  suppres s  e v i l e n c e  and t o  
I 
I l i s n i s s  t h e  case .  

T h i s  c a u r t  r e c o 5 n i z e s  t h e  d i s t i n c t i o n  between t 5 e  YXSD i n  

31003 acd  S ;ec ia l  Counsel i n  t h i s  c a s e .  Tke SXS3 i s  a z a t l s z a l  

o r 5 ~ - i z a t i c n ,  f c r x e d  by t h e  n a j o r  b r o k e z a ~ e  fi-T-s i n  t k e  coun t ry ,  

f o r  t h e  ve ry  pu r2cse  o f  p o l i c i n g  c o n ~ a n i e s .  I t  c s n d x t s  

i n l e p e z d e n t  i n v e s t i g a t i c n s  and incz i t a r s  many a c t i c n s  by t h e  f i n s ,  

such a s  p e r s o n n e l  t e n i n a t i o n s  o f  which t h e  SSC i s  w.awc:e. whea 

i t s  i n v e s t i g a t i o n  r e v e a l s  s o n e t h i n g  e g r e g i o u s ,  t h i s  i n fx -a t ion  

I i s  pas sed  on t o  t h e  SEC. Gene ra l  r u l e s  and proceCvres  are  made 

by i t s  members, b u t  it i s  b a s i c a l l y  c o n t r o l l e d  by t h e  s e c u r i t i e s  

i n d u s t r y .  

S p e c i a l  Counsel  is  n o t  c o n t r o l l e d  by t5e s e c u r i t i e s  

S p e c i a l  C o ~ q s e l  i s  p r i v a t e l y  h i r e d  

No g e n e r a l  p r o c e d u r a l  s a f e q u a r 2 s  f o r  i n v e s t i 5 a t i o n  a r e  mcndated 

by law. 

b e s p i t e  t h i s  d i s t i n c t i o n ,  t h e  s e l f - i n i t i a t e d  s a f e ~ ~ = z P s  taken 

by Special Counsel in this case paralleled those proce2cres 

I t .  



r ecogn ized  by the NASD. Tha r a t i o n a l e  o f  the Bloom - c o u r t  is t h u s  

a p p l i c a b l e  t o  show i h a t  t h e  t r e a t m e n t  o f  d e f e n d a n t s  h e r e i n  d i d  ne. 

amount v i o l a t i o n  o f  t h e i r  c o n s t i t u t i o n a l  r i g h t s .  

2.  S o c i a l l y  d e s i r a b l e  procedure .  

S p e c i a l  C o m s e l  was h i r e d  by M a t t e l ,  approved by t h e  S t C ,  

and o rde red  by t h e  c o u r t :  

" t o  conduct  an i n v e s t i g a t i o n  of  

securities p r a c t i c e s  o f  t h e  c o r p o r a t i o n ,  

p r e p a r e  and f i l e  the r e p o r t  o f  a S p e c i a l  

Aud i to r ,  t a k e  a c t i o n  upon h i s  o r  her  

f indings  [with the  approva l  o f  t h e  board  

d i r e c t o r s ] ,  t cke a c t i o n  

upon t h e  a?prova l  o f  t h e  boaz5. I n  t he  

e v e n t  o f  any d isagreemezt  between t k e  

board o f  d i r e c t o r s  azZ t k e  S e e c i c l  C x z s e l ,  

the S p e c i a l  Course1 was t o  a;?ly t o  t h o  

Cour t  f o r  r e s o l u t i o n  o f  tlke Ciscrrte." 

Handler v. S e c u r i t i e s  and Zxc?.cnce CczzFssion,  

S p e c i f i c a l l y ,  S p e c i a l  C o ~ x e l  was t o :  (1) i n v e s t i s a t e  

charqes  i n  t 3 e  O r i g i n a l  and *.enzed Cong la in t ;  ( 2 )  i n v e s t i q a t e -  

m a t t e r s  of  c o n f l i c t  o f  o f f i c e r s ,  a q e n t s ,  ar.d d i r e c t o r s  o f  t h e  

c o r p o r a t i o n ,  i f  any; and ( 3 )  d e t e r n i n e  what a c t i o n ,  i f  m y ,  

should  be brouqht  6n beha l f  o f  t h e  cor?ora-,ion 8s a  z e s u l t  o f  

t h e s e  m a t t e r s .  Gene ra l ly ,  S p e c i a l  Counsel  was t o  i n v e s t i g a t e  

"such o t h e r  m a t t e r s  a s  [ s p e c i a l  c o u n s e l ]  s h a l l  deem a ? ? r o g r i a t e e W  

The s p e c i f i c  o b j e c t i v e s  s e t  f o r t h  i n  t h e  Second X ~ e n d e d  

Judgnent were no t  improper in l i g h t  o f  t h e  s g e c i f i c  f c c t s  o f  



t h i s  case .  The appointment o f  a r e c e i v e r  would have th rea tened  

the  v i a b i l i t y  of  Mattel .  Ma t t e l ' s  c r e d i t o r s ,  supp l i e r s ,  and even 

emgLoyees, nay have looked c?on t he  appointment of  a r ece ive r  a s  

t a n t a m o u t  t o  a p e t i t i o n  i n  bankruptcy, s i nce  t h e  SZC had a l ready  

obta ined a Consent Decree and In junc t ion  from t h e  company. 

Mattel  had v o l u n t a r i l y  d i s c lo sed  t o  t h e  SZC t h e  ~ o t e n t i a l  s e c u r i t y  

v i o l a t i o n s  pursuant  t o  a  s e l f - i n i t i a t e d  i n t e r n a l  corpora te  

i nves t i ga t i on .  Se l f -po l ic ing  o f  i n t e r n a l  corpora te  a f f a i r s  i s  a 

d e s i r a b l e  and economZca1 p r a c t i c e  f o r  companies t o  undertake 

ca2er t he se  o r  s i m i l a r  circumstances.  

A p r i v a t e  i nves t i ga t i on  does not  neces sa r i l y  r a i s e  an 

in fe rence  of  inprose r  qovernmental a c t i v i t y .  The value  o f  

p r i v a t e  i n v e s f i q a t i v e  ac t i on  f o r  s p e c i f i c  ?u=?oses,  no t  othe--w"ise 

de lesa ted  t o  a governxental agency, allows the csxpany ta keep 

i t s  house c l ean  

A viaS le  consany, such 2s H a t t e l ,  shozld ke enccczaqe2 to 

m k e  a^,pzop:iate co r r ec t i ons  of  i t s  p a s t  d i s c lo su re s  ta Fnsrtre 1 
I 

t h a t  t h e  conFany ccmplies with i t s  a ~ r e e a e n t s  (Consent Decree) I 
an2 t a  prevect  f u t u r e  v i o l a t i c n s  of sec-zr i t ies  laws. Thus, t h e  

appointment o f  Spec i a l  Counsel i n  t h i s  case  was ap?ra_oriat%& 
-. I 

3 P o t e n t i a l l y  aSusive teckniqtie. 

However, t h e  unl imi ted  and open-ended na tu r e  .of t h e  Spec i a l  

Co*msel ?race2*=e. s e t  f o r t h  i n  t h e  Second Xr?.ended J z d ~ . e n t  coul6 

have r e s u l t e 2  i n  a  3 o t e n t i a l l y  t x ~ f a i r  and abusive technique of  ! 

investi9a:ion. The c o u r t  Order s e t  f o r t h  no s ? e c i f i c  procedur=l  
i 
i 

safeguartls f o r  Spec ia l  C o u s e l  t o  fol low i n  contluctizg h i s  Srca6 

i nves t i qa t i on .  The  court  provided caly t 5 a t  none of the 

provis ions  i n  t h e  Second Anended J u d p e n t  " s h a l l  prevent  t h e *  



a s s e r t i o n  of  any a p p l i c a b l e  constitutional os l e g a l l y  r e c o g n i z a b l e  

p r i v i l e g e .  ' Thus, S p e c i a l  Counsel r e t a i n e d  the  a u t h o r i t y  t o  

i n v e s t i g a t e  SZC m a t t e r s ,  w i thou t  t h e  S2C procedura l  sa feguar2s .  

S p e c i a l  Counse l ' s  Report ,  c o n t a i n i n g  t h e  f r u i t s  o f  t h i s  

i n v e s t i g a t i o n ,  was submi t ted  t o  t b e  SEC i n  compliance wi th  t h e  

Or5er. A few weeks l a t e r ,  t h e  SEC submi t ted  t h e  Report  t o  the 

United S t a t e s  At torney  f o r  p o s s i b l e  c r i m i n a l  p rosecu t ion .  

4. No v i o l a t i o n  o f  due p rocess .  

Although t h e  pro-cedures s e t  f o r t h  i n  t h e  Second Riended - 
Judqnent  i s  a p o t e n t i a l l y  abus ive  mechanisn, S p e c i a l  Counsel  

"cured" t h e  weakness of  t h e  Orser. S p e c i a l  Counsel e x e r c i s e d  

c a r e  and devot ion  t o  f a i r n e s s .  due _=recess 

were n o t  v i o l a t e < .  

The SEC should  have conZccte2 ~7 in?e=endent  i n v e s t i g a t i c n  

o f  t h e  a d 2 i t l o ~ a l  s e c u r i t i e s  v i o l a t i c n s  d i s c l o s e d  5 y  X=rce l .  

However, Order ,  

==ovl<e< de fendan t s  wi th  t h e  safe5uarZs  tkat x i r r a r e d  t h e  

sa fegua r6s  provided i n  SZC i z v e s t i ~ a t i c n .  

i s  no ev idence  o f  ove r reach ing  o r  coe rc ive  t a c t i c s  ernsloyed Sy 

S ~ e c i a l  C o ~ ~ s e l  t o  f o r c e  d i s c l o s u r e s ,  S s e c i a l  Counsel t e s t i f i e d  

t h a t  h i s  t h e  i n t e r v i e w s  h i s  

f a i th  e f f o r t s  t o  r e p o r t  h i s  conc lus ions  o b j e c t i v e l y ,  t ~ l i n g  i n t o  

c o n s i d e r a t i o n  t h e  u n c e r t a i n t i e s  r e f l e c t e 2  iz t h e  i z t e r v i = \ < e e s t  - 
s t a t e m e n t s .  The Government's s u b s e q ~ e n t  c r i z l n ~ l  i n v e s t i c a = i o 3 ,  

based upon t h e  f i n d i n q s  i n  t h e  S ~ e c i a l  Counsel Regort ,  s szved  

as a f i n a l  "checkn upon any p o s s i b l e  i n a c c u r a c i e s .  



C o n s t i t u t i o n a l  warnings:  

The  f a c t  t h a t  d e f e n d a n t s  were f u l l y  informed o f  t h e i r  

c o n s t i t u t i o n a l  r i g h t s  and r e p r e s e n t e d  by counse l  n e g a t e s  any 

c l a i m  o f  v i o l a t i o n  o f  due p r o c e s s  on t h e  grounds o f  mi s rep resea t a -  

t i o n  by t h e  S p e c i a l  Counsel  p rocedure .  

S p e c i a l  Counsel  i n f o n e d  d e f e n d a n t s  o f  t h e i r  r i g h t  t o  counse l  

a t  t h e  in te=iews .  Defendants Oid i n  f a c t  r e t a i n  counse l .  

Defendants were c a u t i o n e d  of t h e i r  r i g h t  t o  r e f u s e  t o  t e s t i f y  o r  

t o  i n c r i m i n a t e  themselves  pu r suan t  t o  t h e i r  F i r s t  and F i f t h  

Amenbent  r i g h t s .  S p e c i a l  Counsel e q l a i n e d  t h e  p u q o s e  o f  t h e  

i n v e s t i g a t i o n  and h i s  i n t e n t i o n  t o  compile t h e  i n t e r v i e w s  i n t o  a 

r e ? o r t  t o  be  d i s c l o s e d  t o  t h e  ~ c h l i c .  He warzed them t h a t  t h e  

s t a t e m e a t s  g iven  h i q h t  be used t o  r e a c h  a conc lus ion  i n  t h e  3 e p o r t  

~ q d  u?isht be  tlsed a g a i n s t  then .  The s a f e g u a r d s ,  which d e r ' e r , d ~ ~ t s  

c l a i a  were n o t  provided f o r  by S z e c i a l  Cour.sel, c r e  ~ c t  :ec;uired 

i n  a p r i v a t e  SZC i n v e s t i g a t i o n ,  t o  wit: t h e  r i ~ k t  o f  

cross-exa-xinat ion o f  w i t z e s s e s  and t h e  r i 5 h t  t o  c r = s s - e x z n i ~ e  

t!!e ev idence  c o l l e c t e d .  

These CG-ative s a l e 5 u a r 2 s  L l a t  S ~ e c i a l  CounseL inde?en<entLy 

i n i t i a t e d  n e q a t e s  de fenZan t s l  c o n t e n t i o n s  t h a t  t h i s  g o t e n t i a l l y  

abus ive  procedure  v i o l a t e d  t h e i r  -due p rocess  r i g h t s .  

T h r e a t  o f  t e r n i n a t i o n  o f  employment : 

Defendants a l s o  sugges t  t h a t  t h e  " iz ipl ied"  t h r e a t  o f  
L 

t e r m i n a t i o n  o f  employment i f  employees r e f c s e d  t o  coc;e:ate fo rced  

enployees  t o  t e s t i f y .  Defendants azsue  t h a t  t h e s e  " c ~ e z c e d "  

s t a t e m e n t s  cou ld  n o t  f a i r l y  o r  r e l i a b l y  f o m  t h e  b a s i s  o f  S ~ e c i a ! ,  

C o u a s e l l s  conc lus ions .  This  a r g m e n t  c r x o t  s t a n d ,  c s  t3e c=ur= 

Decree s ? e c i f i c a l l y  mandated t h e  p r o t e c t i o n  o f  c o n s t i t u t i o n a l  and 

16. 



o t h e r  l e g a l  r i g h t s .  A d d i t i o n a l l y ,  the SEC, i n  a p r i v a t e  . . 
i n v e s t i g a t i o n ,  c a u l 3  have o b t a i n e d  a c o u r t  order f o r  any ind iv idue  

t o  coopera t e  j u s t  a s  S p e c i a l  Counsel had t h e  a u t h o r i t y  50 do heze.  

Although Mat t e l  encouraged its employees t o  coopera t2  w i t h  

S p e c i a l  Counsel ,  t h e r e  was no e x p r e s s  L l r e a t  t o  coopera te .  

M a t t e l ' s  p r e s i d e n t  t e s t i f i e d  t h a t  t e r n i n a t i o n  would be d e t e m i n e d  

upon p a r t i c u l a r  c i rcumstances  each  in te rv iewee .  

A d d i t i o n a l l y ,  employees were provided t h e i r  c o n s t i t u t i o n a l  

p r i v i l e g e  t o  r e f u s e  t o  i n c r i m i n a t e  themselves.  Defendants have 

f a i l e d  t o  show s u f f i c i e n t  wcoerc ion"  by a t h r e a t  o f  employment 

t e r n i n a t i o n  t o  suppor t  t h e i r  c l a i n .  

S e t t l e m e n t  o f  c i v i l  s u i t s :  

The c l a im t h a t  t h e  need f o r  s e t t l e m e n t  wi th  t h e  Haadlers  

and 3cseaSerg in f luenced  ~ ~ e c i a l  C o u s e l  's i n v e s t i g a t i c n  a l s o  

S e f e a d a c t s  Handler and 2osenbcrg.  However, t k e r e  was no ev izence  

o f  any n i sccnduc t  by S 2 e c i a l  Cocr.se1 i n  o S t a l n i n 9  ev idezce  which 

r e s u l t e d  s e t t l e m e n t .  S e t t l e m e n t  n o t  

Even i f  s e t t l e m e n t  had worked as a s a n c t i o n ,  it was n o t  of  tihe 

deqree  t o  work s c o n s t i t u t i o n a l  d e g r i v a t i o n .  3lsom v. Uni ted 

S t a t e s ,  supra .  

Summary 

The appointment o f  S p e c i a l  Counsel  i n  t h i s  c z s e  was 

c a p a c i t y .  However, due . t o  t h e  Szeadth o f  the a a t h o r i t y  ~ a r . t s d  

t o  SpeciaL Counsel i n  the  Second X~er.2ed J u C ~ . e n t ,  due -,recess 

v i o l a t i o n s  c o u l d  have occurred .  S e c a t ~ s e  o f  the r o l e  o f  t h e  SIC 

and t h e  c o u r t  i n  r e l a t i o n  t o  t h e  Second AztezdeO Jud?zent ,  and 

17. 



s p e c i f i c a l l y  t!!e SEC1s f a i l u r e  t o  carry o u t  an independent 

i n v e s t i g a t i o n  dur ing  th i s  per iod ,  i f  v i o l a t i o n s  had occurred. 

t h i s  c o u r t  would have t o  consider.whether t o  impute any sccb 

v i o l a t i o n s  t o  t h e  prosecution.  Fortunate.ly,  t h e  s e l f - i n i t i a t e d  

s t andards  of f a i r n e s s  and t h e  h ighly  proper course o f  conduct 

exh ib i t ed  by Spec ia l  Counsel, a s  we l l  a s  h i s  independence, dur ing 

t h e  e n t i r e  course of L3e i n v e s t i g a t i o n ,  c e r t a i n l y  were n o t  . 
v i o l a t i v e  of defendants  c o n s t i t u t i o n a l  r i g h t s .  

C. Co-te-minous c i v i l  and c r imina l  i nves t i ga t i on  

Defendants contend t h a t  Spec ia l  CowseLts i n v e s t i g a t i o n  

was an u n f a i r  means t o  ob t a in  c r imina l  evidence. The Regort was 

submitted t o  t h e  United S t a t e s  Attorney. The f inCiags contained 

i n  t h e  Report served a s  the  b a s i s  f o r  t h e  c r i n i n a l  Ind ic tnen t .  

There is no i nhe ren t  unfa i rness  i n  a system which u?hol4s t k e  

y r s x i c ,  of 5cth c i v i l  and c r imina l  r eaez i z s .  

"A rafiona'!, 2ecfs ion  whether t o  

proceed cr i in inal ly  may have t o  await  

cons idera t ion  of a f u l l e r  record... .  

It would s t u l t i f y  e n f o r c e ~ e n t  of f eze r a1  

law t o  r equ i r e  a gove,mment agency... 

i nva r i ab ly  t o  choose e i t h e r  t o  foreqo . - 
recommendation of a c r imina l  prosecut ion  

once it seeks  c i v i l  r e l i e f  o r  t o  e e f e z  

,.,ate c iv i l :  proceedings €ending the  u l t ' -  

outcome of t b e  c r i n i n a l  t r i a l . "  Gcit5d 

S t a t e s  v. Kor2el.1, 337 U.S. 1, 11 (1970).  

The Sqreme  Court i n  United S t a t e s  v. L a S a l l e  ?latior.al  Pa-kt  I 
I 

23CrL 3129, No. 77-365 (Juae 19,  19781 recognized t he  ia2rc~er i 



procedure o f  ga the r ing  evidence s o l e l y  f o r  s cr imina l  

i nves t i ga t i on .  I n  t h i s  case ,  t h e  c o u r t  he ld  t h a t  t h e  I n t e r n a l  

Zevenue Serv ice  may n o t  pursue a  summons t o  ga the r  evidence 

s o l e l y  f o r  a  c r im ina l  i nves t i ga t i on .  However, t he  Court na tes  

t h e  i n t e r r e l a t e d  na tu re  of a c i v i l / c r i m i n a l  tax f raud ig.quity: 

"For a f r aud  i nves t i ga t i on  t o  be 

s o l e l y  c r imina l  i n  na tu re  would r e q u i r e  

an ex t raord inary  depar tu re  from t h e  

norrmal-ly inseparab le  goa l s  o f  e x m i n i n g  

whether t h e  b a s i s  e x i s t s  for c r h i n a l  

charges and f o r  Lie assessxen t  of  c i v i l  

pena l t i e s . "  - Id .  a t  3133. 

C i v i l  and c r i i n a l  s e c u r i t i e s  f f i q ~ i r i e s  aze a l s o  i7 . te r re la te2 .  

The barsen of showing an 2z;ro~er i z v e s t i g a t i c n  i s  c;an ',"le 

2efenlant .  - t 'nited States v. TIs3er ,  500 F.25 6e3 (5th Ciz. 1974). 

I n  the  czse a t  Sar ,  the  p r i o r  c i v i l  l i t i z a t i o n  uas izitially 

comenced i n  Acgrrst ,  1974 ,  a f t e r  an SEC i z v e s t i s a t i o a  t k a t  322 

uncovered s e r i o u s  v i o l a t i o n s  of Lie s e c d r i t i s s  laus .  Tke 

d i sc lo su re s  by Mat te l  o t  p o t e n t i a l  c ivi l .  v i o l a t i a n s  which l e 2  

t o  t h e  Second mended J u d ~ e n t  s i m i l a r l y  f o c ~ s e d  on c i v i l  

l i t i g a t i o n .  Spec ia l  Counsel denled any d i s m s s i o n  of a 

crFminal case  w i M  t h e  SEC o r  with t h e  wi tnesses  t h a t  he 

interviewed. The e+idence h e  ob ta tzed  uncovere2 c i v i l  

v i o l a t i o n s  and was used as a b a s i s  f o r  s e t t l z ~ e n t  n e ~ o t i a = F o z s -  

The LaSalle cou r t  emphasszed t h a t  t he  bur len  of showing bad 

f a i t h  i s  a heavy one. 

"Because c r i n i n a l  and c i v i l  fzaud 

l i a b i l i t i e s  a r c  ca-terxinous,  t he  S e , ~ i c =  



rarer). w i l l  be found to have a c t e d  in  

bad f a i t h  by pur su ing  the foriner,' 23 CrL  

a t  3134. 

Defendants have f a i l e d  t o  meet t h e i r  burden o f  showing t h c t  t h e  

c i v i l '  i n v e s t i s a t i o n  was conducted i n  "bad f a i t h "  and s o l e l y  f o r  

the p u r s s e  o f  o b t a i n i n g  c r i m i n a l  evidence.  

Conclusion 

Defendants '  motion t o  d i s m i s s  f o r  v i o l a t i o n  o f  t h e i r  due 

process  r i g h t s  i s  denied.  Defendants have n o t  met t h e i r  burden 

of showing s p e c i f i c  p r e j u d i c e  caused by prosecutc i r ia l  de lay .  

S p e c i a l  Counsel cured  t h e  p o t e n t i a l l y  u n f a i r  scope and technique 

of  t h e  i s v e s t i s a t i o n  s e t  f o r t h  in  t h e  Second Aiiended J u d q e z t .  

The c i v i l  i n v e s t i 9 a t i o n  was n o t  conducted s o l e l y  t o  o b t a i n  

ev i2ence  for c r i m i n a l  prosecut ion .  

. 



The a l l e q e d  mis s t a t emen t s  which form the b a s i s  o f . C o u n t s  Two 

through Nine of  t h e  Ind ic tmen t  r e i t e r a t e  a l l e 3 e d l y  m i s s t a t e d  

f i q u r e s  f o r  f i s c a l  1970, 1971, and 1972, o r  o v e r s t a t e  M a t t e l ' s  

l o s s  i n  t h e  f i s c a l  y e a r  1973 which i s  t h e  p&duct  o f  a l l e g e d l y  

improper d e f e r r a l s  o f  expenses  i n  f i s c a l  1970, 1971, and  1972. 

Defendants '  c l a i m  t h a t  t h e  Government i s  b a r r e d  by the f i v e -  

y e a r  s t a t u t e  o f  l i m i t a t i o n s  p e r i o d  p u r s u a n t  U . S . C .  

s i n c e  t h e  a c t u a l  criqes a l l e 5 e d  i n  t h e  Ind ic tmen t  o c c u r r e d  fn 

t h e  yeazs  1970 t h r o u ~ h  1972. 

Defendantss  c o n t e n t i o n s  a r e  wi thout  mer i t .  The f i v e - y e a r  

s t a t u t e  o f  l i m i t a t i o n s  p e r i o d  beg ins  t o  ru? from t b e  C r t e s  t h a t  

r e p o r t s  a r e  f i l e d  and ma i l ings  occur .  Each f i l i n g  o r  m a i l i n g  

is a  s e s a r a t t ,  Z i s t i n c t  o f f e n s e .  Uni te8  S t a t e s  v. Wctkins,  

C 16 F.R.D. 229 (D. Xinn. 1 9 5 4 ) .  The aff i r r ; . ,a t ive  r e s t a t e r t e n t  o- 

1970-1972 f i q u r e s  i n  1973 i s  t h e  t-e o f  vo lun tc ry ,  8 e l i b e r a t e  

and t e c e ? t i v e  conCuct t h a t  s e c u r i t i e s  laws a r e  CesiszeC' t o  I 
preven t ,  The ?ur?ose of s e c u r i t i e s  law i s  t o  ?:event 2 I 
m iss ta tement  o f  a  m a t e r i a l  f a c t  t h a t  an innocen t  i z v e s t o z  n a y  

z e l y  upon. 

The I n d i c + ~ n e n t  h e r e i n  sets Zorth  a cans? i r acy  l a s t i n g  th rough I 
September o f  1974. The consp i r acy  invo lved  t h e  ongoic5  a c t s  o f  I 
c r e a t i n g  and d i s s e z i n a t i n g  f a l s e  f i n a n c i a l  r e s o r t s  c o n c e r n i a ~  - 
.?lattel. Defendants contend t h a t  t h e  o v e r t  a c t s  a l l e g e z  i n  

Counts One t h r o u s h  Ten occur red  more than  f i v e  y e a r s  f r o m - t h e  l r r e  

t h e  I n d i c t ~ e n t  was r e tu rned .  Eowever, t h e  s t a t e m e n t s  f i l e d  i n  I 
1973-1974 were affiraative and overt a c t s  s c f f i c i e n t  t o  < c r t h e r  I 

I 
any a l l e g e d  consp i r acy .  Grunewald v. United S t a t e s ,  353 C.S. 



391, 396-7 (1957). 

The substant ive  o f f e n s e s  charged i n  Counts Two through 

Nine and the conspiracy charged in  Count One, are not  barred by 

the f i ve -year  s t a t u t e  o f  l i m i t a t i o n s  period.  



'GRAND J U R Y  EXTENS ION 

On August 1 S f a 1 9 7 7 ,  the A s s i s t a n t  Uni ted S t a t e s  At torney  

f i l e d  a f f i d a v i t  r e q u e s t i n g  ex tens ion  t h e  grand  

f o r  "good cause"  Dursuant t o  Rule 6 o f  t h e  F e d e r a l  Rules o f  - 4 1  
Criminal  ~ r o c e d u r e -  and Rule 16 o f  t h e  Local Rules o f  t h e  

5/  
C e n t s a l  District of  ~ a l i f o r n i a T  

The major ground f o r  r e q u e s t i n g  an  e x t e n s i o n  o f  t h e g r a a d  

j u r y  was t o  p reven t  The s t a t u t e  o f  l i m i t a t i o n s  

was running.  The i m ~ a n e l a e n t  o f  a new grand j u r y ,  t h e  

r e -p resen ta t ion  o f  t e c h n i c a l  d a t a ,  and t h e  p r e s e n t a t i o n  o f  

a d d i t i o n a l  w i tnesses  would have r e s u l t e d  in ur.necessary de lay .  

Defendants move t h e  Indic tment  on t h e  

t h e  a f f i d a v i t  was based on m i s r e p r e s e n t a t i o n s  and m i s s t a t e ~ e a t s  

which r t s u l t e d  improper ex tens ion  grand 

T h i s  c g u r t  d i s a 5 r e e s .  Tke A s s i s t a c t  GzFte2 S t r t a s  At torney  

was q u i t e  aware of  t h e  t i n e  2 r e s s u r e s  involved i n  t h e  czse .  

S e v e r a l  coun t s  had a l r e a d y  been l o s t  by t h e  Scr of  t5e s t t t ~ t e  

o f  l i m i t a t i o n s .  To have r e q u i r e d  t h a t  "ex;ert testlzo:yn of  

t e c h n i c a l  d a t a  be r e s u h a i t t e d  t o  a n o t h e r  s r a n d  ju ry  would have 

r e s u l t e d  i n  unnecessary de lay .  The running o f  t h e  s t a t u t e  of  

l i m i t a t i o n s  pe r iod ,  which would S'ar p rosecu t ion  o f  a 2 d i t i o n a l  

s u b s t a n t i v e  counts ,  c o n s t i t u t e d  "good causen  f o r  an e x t e n s i o n .  
6/ 
0 

The'motion t o  d i s m i s s  t k e  IndicLnent  a s  voiC i s  denied .  



(Counts S i x  th rough Nine)  

The sequence e v e n t s  usrounding Matte ubrnission' o  f  

s t a t e m e n t s  t o  t h e  SEC which form t h e  b a s i s  o f  Counts S i x  throu5h 

Nine are as  fo l lows:  

t h e  SEC r e c e i v e d  " r e g i s t r a t i o n  

from M a t t e l ,  i n  accordance  w i t h  t h e  f i l i n g  r equ i r emen t s  of t h e  

s e c u r i t i e s  laws. Defendants are  charged i n  Counts S i x  th rough 

, Nine w i t h  v i o l a t i o n s  of 324 of  t h e  1933 A c t ,  15  U.S.C. d77x, 

which p rov i2es  : 

I "A?y person  who w i l f u l l y . .  . i n  a 

r e g i s t r a t i o n  s t a t e m e n t  f i l e d  t k i s  

subchap te r ,  makes any u n t r u e  s t a t o n e n t  

of a m a t e r i a l  f a c t . . . s h a l l  upon c o n v i c t i o n  

be f i n e d  n o t  no re  t h n  5&0,000 o r  

i z ~ r i s o n e d  n o t  Dore than  f i v e  y e a r s ,  o r  

both." 

These s t a t e m e n t s  o f  Mattel's Ex?loyee S tock  ?grckase P l a n  

(SZC F i l e  No. 2-48047) (No. 47) and N a t t e l ' s  S tock  Opt ion P l a n s  

(SZC F i l e  No. 2-48048) (No. 4 8 ) ,  ccrntaining a l l e q e d  m a t e r i a l  

miss ta tements ,  form t!!e b a s i s  o f  ' ~ o u n t s  S i x  ar.d sevel ,  

r e s g e c t i v e l y .  

9 0 t h  submission3 inc lude '  o n  t h e  f a c i n g  ?cSe " d e l a y l z ~  

amerrL~ent language" g u r s u a n t  t o  SEC's Rule 473 (17 C.F.3 .  

3230.473) : 

"The R e ~ i s t r a n t  hezeby a x e n l s  t k i s  

R e g i s t r a t i o n  such d a t e  

d a t e s  as may be necessa ry  t o  Celap  i ts  



e f f e c t i v e  d a t e  u n t i l  t h e  R e g i s t r a n t  s h a l l  

f i l e  a f u r t h e r  amendment which s p e c i f i c a l l y  

s t a t e s  t h a t  t h i s  R e g i s t r a t i o n  S ta t emen t  

s h a l l  t h e r e a f t e r  become e f f e c t i v e  on such  

d a t e  a s  t h e  Commission, a c t i n g  pu r suan t  

t o  s a i d  S e c t i o n  8 (a )  , may dete--;nine. " 

On June  13 ,  1973, Matte1 r e p r e s e n t a t i v e s  met w i t h  SEC 

o f f i c i a l s  t o  d i s c u s s  i n c o n s i s t e n t  p r e s s  r e l e a s e s  d e a l i n g  w i t h  

the f i n a n c i a l  s t a t u s  'kf t h e  company f o r  t h e  f i s c a l  y e a r  end ing  

February 3 ,  1973. Subsequent t o  t h i s  n e e t i n g ,  on J u l y  10 ,  1973, 

t h e  SZC s e n t  Mat te1 a l e t t e r  o f  comrient i n d i c a t i x g  t h z t  m a t e r i a l  

d e f i c i e n c i e s  e x i s t e C  i n  t h e  i n i t i a l  " r e g i s t r a t i o n  s t a t e m e n t s w  

f i l e d .  kccordir ,51yr Y a t t e l  f i l e d '  arnexlme3ts t o  t h e s e  s t a t e c e z t s  

on October  29 ,  1973. 

These amendxents t o  S t a t e n e n t s  No. 4 7  a c t  4 8 ,  wkich 
@ 

a l l e g e d l y  c a n t a i n  m a t e r i a l l y  m i s s t a t e d  f i n a x i a l  fizzzes, f o m  

the b a s i s  of C o ~ ~ t s  Seven and Nine, r e s 7 e c t i v e i y .  

A ? r i v a t e  SEC i n v e s t i 5 a t i o n  i n  Jazuczy,  1974, fol lowed 

:4at:elfs i a i t i a l  meet ing  wi th  t h e  SEC. Gn October  6 ,  1976, 

t h e  SEC r e c e i v e d  a second aznenhent t o  S t a t e z e n t  No. 4 8  which 

e q r e s s l y  withdzew t h e  f i n a n c i a l  s t a t e m e n t s  ?or  t h e  f i s c a l  y e a r s  

en2 ing  on o r  b e f o r e  February 3, 1973. On J u l y  13 ,  1976, pu r suan t  

t o  t h e  S X ' s  r e q u e s t ,  M a t t e l  . f i l e d  t o  withdraw S  t z t e z e x t  Yo. 47 

i ts e n t i r e t y .  

Defendants  move t o  d i s a i s s  Co*.a t s  S i x  th roush  Nine on t h e  

fo l lowing  grounds:  

(1) t.he i n i t i a l  f i l i n g s  f o r  t h e  s t o c k  p l a n s  were 

' n o t  ' f i l e d '  f o r  pur?oses o f  I 5  U.S.C. 977%; , 



( 2 )  any a l l e g e d  m a t e r i a l  miss ta tement  i nc luded  i n  t h e  

f i l i n g s  c h a l l e n g e d  i n  Counts S i x  th rouqb  Nine was 

n u l l i f i e d  o r .  cu red  by t h e  f i n a l  a m e n b e n t s  t o  

withdraw S ta t emen t  No. 47 and t o  c u r e  S t a t e n e n t  

No. 4 6 :  

( 3 )  Counts E i s h t  and Nine, based  upon azendzen t s  t o  

t h e  r e q i s t r a t i o n  s t a t e n e n t s ,  a r e  m u l t i p L i c i t o u s  

o f  Counts Six and Seven; 

t h e  Counts abased upon t o  t h e  r e g i s t r a t i o n  

s t a t e m e n t s  are d u p l i c i t o u s  because they  improper ly  

a l l e g e  what a r e  "pre-ef  f e c t i v e "  amenCients t o  

be " p o s t - e f f e c t i v e "  amendments; and,  

( 5 )  t h e  grand juzy  d i d  n o t  have ev idence  of  a  n a t e z i c l  

t h e  o f f e n s e  s i n c e  t h e  

s t a t e x e a t s  bad n o t  b e c m e  e f  i e c t i v e ,  
. . 1. " F i l i n g "  f o r  cz:z~zcl l i a5F l l t . r  

Fxruoses  a r e  on d a t e  r e c e i v e d  

and n o t  d r t e  e f f e c t n a t e d .  

f o r  m a t e r i a l l y  m i s s t a t e d  

s t a t e m e n t s  a t t a c h e s  when t h e  s t a t e n e n t s  aze "rece.ived" by the 

Sic  and n o t  when " e f f e c t u a t e d . "  ' 

S e c t i o n  t h e  S e c u r i t i e s  

l i a b i l i t y  S i x  N i n e  

s t a t e s  : 

pesson who 

a r e g i s t r a t i a n  s t a t e n e n t  f i l e d  ~ q d e i r  t h i s  

subchap te r ,  a a k e s  any u n t r u e  s t a t z s e z t  o f  

a m a t e r i a l  f a c t  [ s h a l l  be gu i l t y : .  



,' The f i l i n g  w i t h  t h e  Cormnfssion o f  a 

r e g i s t r a t i o n  s t a t emen t ,  s h a l l  be deemed t o  

have taken  p lace  upon t h e  r e c e i p t  thereof ."  

(emp. added) 

'DefeaZants d e f i n e  " f i l i n g , '  under t h i s  s t a t u t e  f o r  pursoses  

o f  c r i a i n c l  l i a b i l i t y ,  a s  t h e  a c t u a l  " e f f e c t u a t i o n "  o f  

r e g i s t r a t i o n  which a u t h o r i z e s  t h e  s t o c k s  t o  be so ld .  S ince  

"de laying  amendment language" postpones e f f e c t u a t i o n ,  d e f e a d ~ q t s  

cannot  be l i a b l e  under t h i s  s t a t u t e .  

The Gavernaent d e f i n e s  " f i l i n g "  under t h i s  s t a t u t e  a s . t k e  

3 h y s i c a l  and Z e l i b e r a t e  f i l i n g  by t h e  r e q i s t r a n t  mani fes ted  by' 

t h e  r e c e i c t  by t b e  SZC. 

Th i s  c o u r t  a g r e e s  with t h e  Govezznent t h a t  l i a b i l i t y  a t t a c h e s  

upon r e c e i p t  by t h e  SZC f o r  a  m a t e r i a l l y  f a l s e  r e ~ i s t k a t i o n  

s t a t e c e z t .  I t  woula be i l l o ~ l c a l  t c  c r = s v z . e  t k a r  C o n ~ r e s s  

iatenCed t o  a l low a  csngany t o  i n t e n t i o n a l l y  sckcit a x t e r F a l L y  

f a l s e  r e g i s t r a t i o n  s t a t emen t  wi thout  any r i s k  o f  ~ r 3 s z c u t i o a .  

Kclf  Cor?orct ion v. S.S.C., 317 F.2d 139 (D.C.  C i r .  1363) ;  

Cola-ia General  I n t ' l .  Cora. v. S.E.C., 265 F.2d 559  ( 5 t h  C i z .  

1959) -  

t o  promote e f f i c i e n c y .  A r e g i s t r a n t  could  r e q u e s t  a  l e t t e r  o f  

c o m e n t  from t h e  SiC be fo re  e f f e c t u a t i o n  t o  a v o i s  c i v i l  l i a b i l i t y  

fzcm m i s s t a t e a e n t s  mistakenly f i l e d .  Howevzr, t h e  ?zrTose o f  

t h i s  p r a c t i c e  does n o t  apply t o  " w i l l f u l n  and " i z t e n t i o n a l "  

misstatements .  

Tke de lay ing  a z e n & ~ e n t  lan5zage daes  nc: i z s ~ i i z e  2efznezzts 

f o r  c r i m i n a l  l i a b i l i t y  under 1 5  U.S.C. 377%. 



.'To prec lude  t h e  C o m i s s i o n  from 

e n f o r c i n g  a r u l e  such as t h i s  would be 

t o  say  t h a t  even a f a l s e  s t a t emen t  i s  

beyond t h e  r each  o f  t h e  law i f  t h e  

r e q i s t r a n t  r e c a l l s  h i s  s t a t e n e n t  be fo re  

i n q u i r y  can e v a l u a t e  i t s  t r u t h ,  f a l s i t y  . 

o r  s i ~ n i f i c a n c e . "  Wolf Cor9orat ion v. 

S . E . C . ,  supra ,  317 F.2d a t  142. 

2. ~ u b s 6 a u e n t  withdrawal o f  m i s s t a t e d  

f i g u r e s :  t o e s  nat  absolve l i a b i l i t y  

f o r  i n i t i a l  f a l s e  f i l i n ~ .  

rJ;len&ents f i l e d  t o  c o r r e c t  a l l e g e d  misstater?.ents i n  t h e  

13 

14 

L5 

So. 47 i n  i t s  e n t i r e t y ,  r e s p e c t i v e l y ,  do c o t  5ar t h e  Governxent 

from prosecu t ion  f o r  t h e  i n i t i a l  a l l e g e d  misstatements .  

! i - i t i a l  r e g i s t r a t i c n  s t a t emen t s  Sy withdrawing t h e  s t a t e n e n t  o r  
I 
1 

1 Sy c u r i n q  i t s  d e f e c t  Za n o t  e l i x i n a t e  c r i n i n a l  l i a b i l i k y  f o r  t k e  
I 

I i z i z i z l  5 i l i z s s .  

I I 16 ! The s 0 x b s e ~ u e n t  a i i e n C ~ e z t s  f i l e d  on Octaber  6 ,  L976, a c 2  

Defendwts  cantend t h a t  Sy t h e  r e t u r n  o f  t h e  fn&ic%xen t  on 

17 

18 

22 0 Februa-y 16,  1978, t h e r e  was no r e g i s t r a t i o n  s t a t e r i e c t  d e f e c t i v e  

! 

/ J u l y  13,  1976, which wi therev  a l l e q e d l y  m i s s t a t e d  f i n a n c i a l  

: s t a t e n e n t s  f o r  f i s c a l  y e a r  1973 i n  Yo. 48 asd  which withdrew 
I 

i n  any sense  i n  e i t h e r  S t a t e n e n t .  
L . . 

The F u q o s e  o f  t h e  S e c u r i t i e s  A c t  of  1933 i s  t o  " i n s c x ~  

25 /I f a i r  d e a l i n g  and ~ o o d  conduct--at t he  source--on t h e  gcrt o f  

26 I1 t h o s e  who seek and o b t a i n  t h e  use or' t h e  mi l s  and t h e  o t h e r  

27 i i n s t r a i e . ? t a l i t i e s  o f  coemezce i n  :he s a l e  o f  securities t a  t:e I, 
publ ic ."  Resources Co-. I n t e r n a t i o n a l  v. S.Z.C., 103 P . 2 2  9 2 9 ,  



932 (D.C. Cfr. 1939). 

To promote t h i ;  o b j e c t i v e ,  a r e g i s t r a n t  shou ld  n o t  be 

w i l l f u l l y  f i l e  f a l s e  s t a t e m e n t  and , when charged 

w i t h  a Zraud, withdraw t h e  s t a t e m e n t  t o  escape  l i a b i l i t y .  

Even i f  t h e  s t a t e m e n t  h a s  n o t  y e t  become e f f e c t i v e ,  and no 

s h a r e h o l d e r  is a l l e g e d  t o  have s u f f e r e d  by t h e  s a l e  o f  t b e s e  

s?ecific s h a r e s ,  t h e  p u b l i c  s u f f e r s  from t h e  miscanduct ,  I n  

3esources  Carp.  I n t ' l . ,  where the r e g i s t r a t i o n  s t a t e m e n t  had i n  

f a c t  been e f f e c t e d ,  the c o u r t  r e j e c t e d  t h e  r a t i o n a l e  t h a t  s i n c e  

no i n v e s t o r  wzs a f f e c t e d ,  no l i a b i l i t y  a t t a c h e d .  

'In s h o r t ,  w e  t h i n k  t h a t  C o n ~ r e s s  i n  

t h e  e n a c t m e i t  o f  t h e  s t a t u t e  w a s  l e ~ i s l a t i n g  

i n  t h e  p u b l i c  i n t e r e s t  azd n o t  s c l e l y  f o r  

t h e  p r o t e c t i o n  o f  a  p o t e n t i a l  i n v e s t o r  i n  

s h a r e s  o f  s t ~ k .  . ." 103 ?.2d a t  9 3 2 .  

Tke c c u r t  f u r t h e r  s e t  f o r t h - a  t e s t  o f  w i t h l r r ~ a l .  

n . . . t h e  t e s t  o f  t h e  r i q h t  o f  wi thdrcwal  

i s  t h e  absence o f  2 r e j u d i c e  t a  t k e  g d l i c  

o r  t o  i x v e s t o r s  znd s o t  t h e  absezce oE 

p r e  j u z i c e  t o  i n v e s t o r s  a lone.  The - f i n d i n 5  

o f  t h e  C o m n i s s i o n ' ~ h a t  t k e  w i t h l r a w a l  

would n o t  be c o n s i s t e n t  w i th  p c S l i c  

i n t e r $ s t ,  coupled  a s  i t  w a s  w i th .  s;eciii= 

n o t i t e  t o  p l a i n t i f f  o f  t h e  r e s z e c t s  i n .  

which t h e  a p p l i c a t i o n  apperzed t c  c a n t a i n  

u n t r u e  s t a t e m e n t s ,  was enouch t o  S r i n g  i n t o  

o p e r z t i o n  t h e  i n v e s t i 5 a t o r y  f r t ~ c t i o n s  0 5  

t h e  Commission; and i n  such c i r cums tances  

29 .  
- 



those func t ions  may not  be rendered 

impotent by voluntary  abandonment 

-- t h e  theory  t h a t  it is a rzatter i n  t h e  

s o l e  concern t he  r e g i s t r a n t . "  Id .  - 
In Coltlnbia Genera l  Investment Corp. 'v. S.E.C., 265 F.2d 559 

(5 th  C i r .  1959) , t h e  c o u r t  d e a l t  with t he  r i g h t  t o  withdraw a 

r e g i s t r a t i o n  s ta tement  n o t  y e t  e f f e c t e d  because o f  a delaying 

The cou r t  r e c o g ~ z e d  t h e  r e a l  danger t o  t h e  pub l i c  i n  

pe-rlaitting t he  r i g h t  t o  withdraw a s ta tement  t h a t  has  no t  yet 

becone e f f e c t i v e :  

" C A I  r e g i s t r a n t  may f i l e  a  s t a t e s e a t  

and then postpone i t s  f i n a l  l e g a l  

e f f ec t i venes s .  . . . During a l l  of 

t h a t  time t ke  3e~ i s t r a : i cn  szzyes ' 

a s  t h e  b a s i s  foz  e - lo i t ing  t k e  cl h: - ,,...a t e 

sale thzough o f f e r s  t o  se l l  an6 

s o l i c i t a t i o n  of o f f e r s  t o  buy. 0s 

ae b a s i s  of  t h e  f i l i n g  t h e  p ros t ec t c s .  . . 
may be widely c i r cu l a t ed .  . . . 
Cer t a in ly  dur ing t h a t  period t k e  ?r;Slic 

has  a g r e a t  s t ake .  Hore imgortant ,  

t h e  r e g i s t r a n t  i s  using the  very - . - 
facilities o f  t h e  SZC and t k e  izeck.anisa 

of r e g i s t r a t i o n  a s  a va luable  p5ase 

i n  i t s  s a l e s  promotion. . . . 
"If, as  Colunbia c q e s ,  the 

r e g i s t r a n t  has t h e  unfe t t e red  right 



t o  withdraw up *to t h e  e f f e c t i v e  d a t e ,  

t h e  mhchinery o f  t h e  C o m i s s i o n ,  

e s t a b l i s h e d  by Congress t o  p rov ide  

1 1  t r u t h  and hones ty  i n  s e c u r i t i e s ,  may 

11 become t h e  v e r y  in s t rumen t  o f  d e c e p t i o n  

9  p l a n s  t o  t h e  p u b l i c  and t o  i n v e s t o r s .  The subsequent  a m e n h e n t s  I I 

6 

7 

8 

to  t h e  i n i t i a l  r e g i s t r a t i o n  s t a t e m e n t s  do n o t  save Ce fenCants  
7/ 

and f raud ."  I d .  a t  563. - 
The mere f i l i n g  o f  t h e  s t o c k  o p t i o n  p l a n s  by X a t t e l  Gave 

rise t o  the p o s s i S i l i t y  of  m i s r e p r e s e n t i n g  t h e  v a l i d i t y  o f  t h e s e  

- 
from c r i m i n a l  p rosecu t ion .  

3 .  M u l t i p l i c i t y :  Zach f i l i c q  

is  a s e p a r a t e  o f f e n s e .  

S i n c e  e a c h , f i l i n g  o f  a  x i s s t a t e rnen t  i s  a s e p a r a t e  c r l x e ,  

L5 1: C a i x t s  S i x  z-1 E igh t  ar.d C o ~ ~ t s  Ssven azC Xine a r e  c o t  

l6 " z u l t i a l i t i t s u s  o f  each o t k e r  a s  de f sndzn t s  a l l e g e .  I: 
Defendants invoke t h e  d o c t r i n e  of  a u l t i ? l i c i t y  on qtouqds 

1811 t h a t  t b e  i n i t i a l  s t a t emen t  f i l e d  and i t s  s c t s e g c e n t  a z e a C ~ e z ~ s  

I s t a t e n e n t  i n c l u d e s  "any r e p o r t ,  Z o c ~ ~ e l t ,  o r  m e ~ o r a n d ~ z t  f i l s 5  

a s  part o f  such  s t a t e m e n t  o r  i n c o r p o r a t e d  t h e r e i n  by re fe rence ."  

1 9  

20 

The p o l i c y  of  S e c t i o n  2 4  a s  d i s c u s s e d  su7r2, ii t o  e z c e u z a ~ e  

hones t  conduct by tRe r e g i s t r a n t ,  Thus, each - d e l i b e r a t e  f i l i n q  

of  a miss ta tement  i s  a  v i o l a t i o n  o f  t h e  Acz r e q a r d l e s s  o f  whetker 

any rn i s s t a t enen t  i s  f i l e d  tw ice ,  " X a l t i p l i c i t y  i s  t h e  c h a r s i n g  

1 a r e  ; a r t  o f  t h e  " r e g i s t c a t i o n  s t a t e n e n t "  azd z o t  se;zzate 2-d 1 d i s t i n c t  doc men;^. 15  0.S.C. 377hi8) s t a t e s  t h a t  a  r e q i s t r a t i o n  

27 I/ o f  a  s i n g l e  o f f e n s e  i n  s e v e r a l  c o u t s . "  X r i q h t ,  PaCercl  ?r=ctic= I 
28 1( and 2rocedure .  C r i n i n a l  3112 p .  1 0 6 .  S i n c e  each i 1 i r . g  o f  t i e  



sepa ra t e  ddcuments to t h e  * r e g i s t r a t i o n  s ta tementw c o n s t i t u t e d  

v i o l a t i o n s  of  t h e  S e c u r i t i e s  A c t ,  t he r e  is no m u l t i p l i c i t y  issue. 

4.  Pup l ica t ive  : Mete surplusace  

w i l l  be s t r i c k e n .  

Tke amenL~ents  f i l e d  w i t h  t he  SZC which unde r l i e  t h e  ckarqes 

i n  Gouts Seven aid Nine a r e  no t  "pos t -e f fec t ive"  amenL~ents  as 

. s ? e c i f i e l  i n  t h e  headixg of t h e  r isht-hand c o l m  f o r  Counts Six 

through Nine which reads :  "Descri?t ion of Reg i s t r a t i on  

S t a t eqen t s  o r  Post-Efzectfve Amen&.ent. " f nd icmen t ,  p. 23, 

l i n e s  14-15. 

This  c s u r t  has a l rea2y  r e j e c t e d  t h e  Z i s t i n c t i o n  Setween 

Fre- and ~ o s t - e f f e c t i v e  ar.encbents f o r  c r h i n a l  l i a S i l i t y  

$u=suant t o  Sect ion 2 4  of the  S e e x i t i e s  Act. Zke wcres " t o s t -  

e f f e c t i v e "  add nothing t o  the  c h a r ~ e s  222 sive Zefez2erts  20 

These war6s a r e  cere sus?lusage as2 a r e  s t r i c k o r i  the I 
5. Gran2 j - ~ r y  had s u f f i c i e n t  evi2ence. 

The r e g i s t r a t i o n  s t z t e z e n t s  becane r i ? e  f o r  c r l z i x l  

prosecut ion  uTon t ! ! e  r e c e i p t  by kqe SZC. The ~ r a n Z  jury h r d  I 
s u f f i c i e n t  evidence upon which t o  base Counts S ix  -thracsS Nine I 



PROPER VENUE FOR REGISTRATION VIOLATIONS 

(Counts S i x  through Nine) 

Defendants a r e  ch 

v i o l a t i o n s  o f  S e c t i o n  

s ? e c i a l  venue p r o v i s i o  

1933 A c t .  The re fo re ,  

U.S.C. 53237 i s  c o n s i s  

t h e  1933 A c t :  

a:sed i n  Counts S 

2 4  o f  t h e  1933 A c  

n s  f o r  v i o l a t i o n s  

t h e  q e n e r a l  venue 

i x  through Nine f o r  

t ,  S77x. There  is no 

o f  t h i s  S e c t i o n  i n  t h e  

p r o v i s i o n s  o f  t h e  18 

c r i m i n a l  v i o l a t i o n s  o f  

"Except as o t h e r w i s e  e x 2 r e s s l y  

provided  by enactxent of  Con~ress, any 

o f f e n s e  a g a i n s t  the  Uni ted  S t a t e s  Sez*~q 

i n  oce d i s t r i c t  and corn2leted i n  anothez  

. . . may be i ~ q u i r e d  o f  and prosecu ted  

i n  any d i s t r i c t  i n  which such o f f e z s e  

n a s  5eqc.n. . . o r  c c z p l e t t 2 . "  

s e f e z d a n t s  c l a i a  t h a t  t h e  o n l y  groser venze scZSCaZ= t o  t k i s  

s t a t u t e  i s  i n  Washington, D.C.,where t h e  s t a t e n e z t s  a r e  " f i l e d . "  

The a c t  o f  " f i l i s g , "  f o r  Fur7oses  of  t h i s  s t a t z t e  ~ r o v i s i o n ,  is  

r n m i f e s t e d  by t h e  r e c e i p t  by t h e  S3C. 

Defen&m=s argue L l a t  there i s  no "cz ine"  =?ti1 t ke  

s t a t e z e n t s  are f i l e d .  R e g i s t r a t i o n  s t a t e m e n t s  m c s t  b e  files i n  

Washington, D.C. Thus,  t h e  p l a c e  where t h e  cr iae began and en6ed 

was i n  Washington, D.C. . 
Defendants '  argument i s  n o t  s t ; ? ~ o r t e d  Sy case l z w .  Tke 

c o u r t  i n  Uni ted S t a t e s  v. P o ~ e ,  189 Z.Su39. 1 2 ,  23 ,  ( S . D . X . Y .  

1 9 6 0 ) - h e l d  t h a t  53237 was a p p l i c a b l e  t o  1933 A c t  charges, and 

L!at p roae r  venue cou ld  be found where t s~ is : ra : ion  stater?.s.?=s 

were f i l e d  or prepared .  The de fendan t s  i n  ?3=e wer? a l s o  c k x ~ e d  



under 15  U.S.C. 377x w i t h  t h e  making o f  f a l s e  s t a t e m e n t s  

p repa red  i n  t h e  Southern District o f  N e w  York and f i l e d  w i t h  

t h e  SZC i n  washington,  D.C. Defendants '  argument t h a t  p roze r  

venue cou ld  o n l y  be found i n  Washington, D.C., wheze t h e  a c t c z l  

t a o k  p l a c e  was r e j e c t e d  : 

"The e s s e n t i a l  e lements  o f  t h e  c r i n e  

cha r sed  c o n s i s t  n o t  o n l y  o f  t h e  f i l i n , g  

o f  t h e  s t a t e m e n t ,  S u t ,  e q u a l l y  i m p o r t a t ,  

t h e  in 'gredient  o f  f a l s i t y .  Proof upon 

t h e  t r i a l  may e s t a b l i s h ,  a s  t h e  Goverrment 

contends ,  t h a t  t h e  de fendan t s  perforined, 

w i th  r e s s e c t  t o  t h e  l a t t e r  eleznent, 

s u f f i c i e n t  c c t s  w i t h i n  t h e  Z l s t r i c t  t o  

b r i n g  t h e  m a t t e r  w i t h i n  t h e  ar.bFt of, 

1 9  W.S.C., S e c t i o n  3237. . . ." l a 9  F.Sc;? 

Accord: Cn i t ed  S t z t e s  v. N z t e l l i ,  527 P.Zd 311 ( 2 2  Ciz. 1 9 7 5 1 ,  

c e r t .  Cenied , .  425 U . S .  934 (19761 . - 
The Xinth C i r c u i t  has  c c n s l s t o n t l y  a z r l y z e d  vezce q u e s t i o n s  

Sy look ing  a t  t h e  " l o c u s n  o f  t h e  criine based on :he f a c t s  2nd 

t h e  langucge o f  t h e  s t a t u t e  invoived .  G ~ i t e d  S t r t e s  v. Cl lz to r i ,  

F. 2d (No. 77.02447, 9 t h  C i r . ,  A p r i l  6 ,  19781 

( f a i l u r e  t o  f i l e  a  t a x  f o m  where a  f a l s e  s t a t e n e z t  - ~ * 2 s  3 2 5 e ) ;  - 
Eadtad v. G ~ l t e d  S t a t e s ,  349 F.22 511 ( 9 t h  C F r .  19651 ( f a l s e  

l e t t e r  t o  t h e  Xnerican Consul)  . 
- P r a c t i c a l  f a c t o r s  a l s o  d i c t a t e  t h a t  ; rase=  vez:e Se f ~ m d  

i n  t h i s  d i s t r i c t .  Congress c l e a r l y  d i d  n o t  i n t e n d  t h a t  ev2ry 

r e q i s t r a r i o n  s t a t e m e n t  c a s e  Se b r o c s h t  i n  t h e  District o f  



Columbia. 

S i n c e  the r e g i s t r a t i o n  statements  chal lenged i n  Counts S i x  

through Nine were prepared i n  t h e  Central  D i s t r i c t  o f  Ca l i forn ia ,  
a /  

t h i s  c o u r t  has 
i 

j u r i s d i c t i o n .  

Defendants' motion t o  d i smis s  Counts S i x ,  Seven,, Eight ,  acd 

Nine f o r  l a c k  o f  Froper venue is denie6 .  



. - 
8 

MULTIPLICITY: C0unt.s Two and Three as m u l t i p l i c i t o u s  o f  Count One 

Count One c h a r g e s  d e f e n d a n t s  Eand1er and Resenberg w i t h  a 

consp i r acy  t o  commit o f f e n s e s  i n  v i o l a t i o n  o f  t h e  laws o f  t h e  
9/ - 

Uni ted  S t a t e s .  Counts Two and Three charge d e f e c d a n t s  

Handl.er and Rosenberg wi th  t h e  s u b s t a n t i v e  o f f e n s e s  o f  m a i l  
l o /  - 

f raud .  

- Under t h e  m a i l  f r a u d  s t a t u t e ,  1 8  U.S.C. 51341, "whoever havir,? 

d e v i s e d  o r  i n t e n d i n g  t o  d e v i s e  any scheme o r  a r t i f i c e  t o  Cefraud 

, , , s h a l l  b e  fined.." Under t h e  consp i r acy  s t a t u t e ,  I 8  U.S.C. - 
5371, "If two o r  more per sons  c o n s p i r e  e i t h e r  t o  co rmi t  any 

o f f e n s e  a g a i n s t  t h e  Uni ted S t a t e s ,  o r  t o  de f r aud  t h e  Uni ted  

S t a t e s .  . , each s h a l l  b e  f ined . "  

H u l t i p l i c i t y  r e s u l t s  when a s i n ~ l e  o f f e n s e  i s  chazged in 

x o r e  t h a n  one c u 1 t .  N r i s h t ,  Fede ra l  T r a c t i c e  c ~ d  Troceduze,  

CrLz.inal, sT:zra. Defen&ants contend  the: Coq.x?:s One, Tzo , a22 

Tkree a l l  c h a z ~ e  a c o n s s i r a c y .  The Govezzzent glecds i n  Ccant  I 
One, "a c x s ? i r a c y  t o  use t h e  n a i l s  t o  le i razc?"  an& i n  Counts Two I 
bid Thzee, "a scheme t o  Cefraud execcred  by the use o f  t h e  nails. - I 
(enp.  added) Defendznts a r e  c l e a r l y  wrong. 1 I 

The d i s t i n c t i o n  between a  consp i r acy  t o  c o r a i t  ma i l  f z a c d  .- 

and the corrJnission o f  m a i l  f r a u d  i s  t h a t  t h e  f o , ~ . e r  r e q z i r e s  
a 

t w o  persons  a c t i n g  i n  agreement,  whereas,  t5e l a t f e r  can he  

c s x n i t t e d  i n d i v i d u a l l y .  P inke r ton  v. Uni ted  S t a t e s ,  328 U.S. 

6 4 0  (1940) ;  ? e r e r i r a  v. Uni ted S t a t e s ,  347  U.S. l (19541. 

The consp i r acy  a l l e g e d  i n  Covmt One focuses  on tka aq.reeze,?k 

by two o r  more peogle  t o  co .mi t  ma i l  f r a u d ,  which i s  a  sefiecle t o  I 
defraud through the nails. 

The s u b s t a n t i v e  crime o f  rnail f r a u d  a l l e ~ e d  i n  Co=ts  Two 



. . - .  . _ _  _ . _ >__ _-__ . .-- -_- -1- -- -- - --- - - . . ,. 
I 
I . - 
I 1 and Three focus on t h e  commission of t h e  s u b s t a n t i v e  crime i t s e l f .  
I 
I 
I The  Government h a s  n o t  charged three c o n s p i r a c i e s .  The 

motion t o  d i s m i s s  Counts  Two and Three a s  m u l t i p l i c i t o u s  o f  

Count One i s  d e n i e d .  



FAILURE TO CKARGE AN OFFENSE 

(Counts Four,  Five and Ten1 

The c h a r g i n g  language i n  Counts Tour, F ive  and Ten states 

t h a t  "defendants  knowingly made o r  caused t o  be made f a l s e  
111 

s t a t e a e a t s .  n- Defendants c l a i m  t h a t  t h e s e  Counts can be 

i n t e r p r e t e d  a s  c h a r g i n g  t h a t  de fendan t s  "knowingly" caused o t h e r s  

t o  f i i e  s t a t e m e n t s  t h a t  t h e y  l a t e r  l e a r n e d  t o  be  f a l s e ,  The 

"knowle2gen element  of  t h e  s u b s t a n t i v e *  o f f e n s e  i s  t h u s  l ack ing .  

T h i s  c o u r t  rejec-ts t h i s  a r s T e n t .  The l a n ~ ~ a g e  i n  each  of 

t h e s e  Counts p r e c i s e l y  f o l l o w s  t h e  s t a t u t o r y  l a n g a g e  apon which 
1 2 1  - 

the c h a z ~ e s  i n  t h e  Counts a r e  ? r e d i c a t e d ,  

" A l l  t h a t  is  r e q u i r e d  w.Zer Fe2.2.Cris.2. 

7 (c)  is  t h a t  t h e  i n C i c ~ ~ e n t  be a p l a i n ,  

c s n c i s e  an2 Z e i i n i t e  w r i t t e n  s t a t e z e n t  of  

t h e  e s s e z t i a l  f z c t s  c 3 n s t i t c h ; -  ,,,.s t k c  o f i e z s c  

it iaf0m.s t h e  accused of  t h e  o f f e n s e  w i t h  

which he  i s  charzed  wi th  s u f f i c i c 3 t  s ? ec i f i c i t y  

t o  enable  h i n  t o  prepare  h i s  d e f e z s e  acd 

t o  avoid  t h e  danger  of  t h e  accuszd be ing  

a g a i n  ~ r o s e c u t e d  3: t h e  s&qe of fense .  " 

Rood IT. United S t a t e s , . 3 4 0  F,Zd 5 0 6 ,  510 (9th 

C i r .  3963). 

The Fede ra l  3 u l e s  of Criminal  Proce6uze aze dssisned t o  

e l k i n a t e  t e c h n i c a l i t i e s  i n  c r i q i n a l  p l e = d F a s  an6 t o  s i z ? l i f y  

procedure.  Rua v, United S t a t e s ,  3 2 1  T.Zd 140, 1 4 1  (5th Cir. 

19531 . ( f n 6 i c ~ z t e c t  cha rg ing  defendant  with i n t e n t  t o  2efzaud 

and possess ion  of c o u n t e r f e i t  b i l l s  was s u f f i c i e n t  even thousk 

C 38 .  



. - 
it f a i l e d  to  a l l e g e .  "knowledge' o f  the c o u n t e r f e i t  n a t u r e  of  t h e  

bills. 1 

The mot i cn  to d i s m i s s  Counts  Four, F i v e  and Ten for f a i l = e  

t o  charge an o f f e n s e  is den i ed .  The I n d i c t a e n t  l anguage  is  

s u f f i c i e n t  t o  i n f o r n  d e f e n d a n t s  o f  the or'fecses c h a r ~ e d .  



WTION TO DISMISS INDICTPXNT AS TO 2OSZN9SRG 

I 2 / A. Withdrawal 

I 
3 11 As nen t ioned  s e F r a ,  23secSerg i s  charged i n  C o ~ . ? t  One of 

Lie Ind ic tmen t  wi th  compl i c i ty  i n  a c r i m i n a l  consp i racy  t o  !! 
!: 

f r a u d u l e n t l y  man igu l r t e  and i n z l a t e  t h e  p r i c e  o f  X a t t e l  . s tock,  
i i  
i5 . - i :i 

i n c l u d i n g  t h e  f i l i n g  o f  i n p r o p e r  f i n a r l c i a l  s t a t e m e a t s  wi th  t h e  I I! 

la li By p r e t r i a l  motion, he seeks  an  o r 2 e r  t o  d l m i s s  t 5 e  
I I I :' 

SEC. Be i s  f u r t h e r  charged i n  Counts Two through Ten w i t h  a i d i n g  

and a S e t t i n q  t h e  conmission o f  s u b s t a n t i v e  o f f e n s e s  emanat ing 

f r c m  t h e  a l l e q e d  c o n s p i r t c y  . 

1311 I n d i c t ~ e n t  a g a i n s t  tin pu-suast  t o  Xule 1 2 C + ) ,  SeCerz l  i l . ~ l e s  o f  I I 

j i  

I 1 
;! 
: 

p r e c e z i z g  t h e  return a=< f i L i n 5  o t  t 5 e  i s d i c = z e n t  

on Pebrzary  1 6 ,  1978. 

13 l2 

14 

18 11 2.  E e  l acked  t h e  r e 3 u i s i t e  c ~ c c u z r e n c e  of a c t  and I !I 

C z i n i a a l  ?roce2uze,  and t h e  1ixi :a t ions ? e r i o &  provized  i n  1 8  I C.S.C. 53282. Supra n o t e  3 a t  i. 

j 3cser,Se tg a r p e s  : 

i n t e n t  f a r  t h e  s u b s t e n t i v e  o f f e n s e s  aLLegeC i n  

Counts Two through Ten; i n c l u s i v e .  

I t  is w e l l  e s t a b l i s h e d  t h a t  t h e  statute o f  1 i Z i t a t i o z s  

23 1) be;iar t o  ran a g a i n s t  an  a l l e g e d  p a r t i c i p a n t  3 a  cons;:rrc:, 

1 5  ' 1. He l c $ ~ l l y  wlt::Z=ew fzcx the a l l e z e C  cz?.s;irzcy 

p r i o r  t o  F c b z z ~ z y  1 6 ,  1373--mrc  than f l v s  y e s r s  

i 
1 
I 1 

t 

27 l1 withdrawal ,  and i s o ,  when such withdrawal  oc:uzrel. Once i i 

24 

25 

26 

28 11 decided ,  a  n a t h e m a t i c a l  computation of  t h e  l i z i t a t i o n s  p e r i a d  

a t  t h e  aonent  he v i th2 raws  fzom t h e  conss i zacy .  EyCn V .  CnLteC 

S t a t e s ,  225  U.S. 347, 367 (l .912).  The i s s u e  i s  t o  i n i t i a l l y  

e s t a b l i s h  whether i n  f a c t  t h e r e  has  Seen a I s s a l l y  e f fec t l* ;e  

; 

I 



. . . . . . . . .  . 
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I ' 
.. - 

w i l l  r e s o l v e  t h i s  motion b e f o r e  the c o u r t .  The burden of  

I p e r s u a s i o n  on t h e  i s s u e  o f  v i t h d r a w a l  r e s t s  w i t h  t h e  defendant .  f 
Uni ted  S t a t e s  v. Dubrin,  93 F.2d 499 (26  C i r .  19571 - car t .  d e z i e d ,  I 

i 
303 U.S. 646 (1938) .  

A motion t o  d i s n i s s  t h e  I n d i c t n e n t  may a p p r o g r i a t e l y  r a i s e  ;I ; 

: ! j  
2 .  

t h e  b a r  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s .  United S t a t e s  v. Remey,  !I! 
8 4 ;  

I !' 
436 F.Supp. 1108 (S.D.N.Y. 1977) ;  Jaben  v. Uni ted  S t a t e s ,  333 

F.2d 535, 538 ( 8 t h  C i r .  1964) a f f f d .  381 U.S. 214, reh .  d e n i e d ,  l i  - 
382 U.S. 873 (1965) .  _ 

S i n c e  t h e  Ind ic tmen t  was r e t u r n e d  on Februa-ty 15,  1978, 1 
t 

1111 Xaiesenberg elaims he  can o n l y  be prosecu ted  a n  C o m t  One f o r  an I !  
I 

1 2  / /  o f f e n s e  c o m i t t e d  on o r  subsequent  t o  February 16 ,  1973. 

1 3  / Rosenberg d e n i e s  h i s  i5volvement i n  t h e  charged  coasp i r zcy .  
I1 

1 4 ( !  I n  t 2 e  a l t e r n c t i v e ,  he  a rpues  t h a t  i f  he hcd been a  j a r t i c i p z o t  

I 17 /: 53: tke d l l e g e d  o f  ense .  Oor t h e  purposes  o f  t h i s  rn=tion, c z d  I 

15 

15 

18 11 c z l y  t o  a d j u d i c a t e  t h e  i s s u e  o f  withdzawal ,  it i s  g z e s ~ z z 2  t k z t  1 1  

: t h e r e a f ,  ke e f f e c t i v e l y  wF',.'.lrew ;:ic,- to ?e=:xc=y 1 5 ,  1 4 7 3 ,  cr.5 

: t;?zs, t h e  Gover?n.ent i s  p'recluded from p c r s u l n g  i t s  p r o s e c u t i c n  
I 

a  cons2 i r acy  d i d  e x i s t ,  an2 t h a t  Rosenberg was a  o a r t i c i ; a n t  

23 11 o f  d e t e r m i n a t i o n  wi thou t  t h e  t r l c l  on I ; 

20 1 t h e r e i n .  

24 1 t h e  g e n e r a l  i s s u e ' z a y  be r a i s e d  b e i c r t  

21 

22 

25 11 t r i a l  by motion. 

Rule 12  ( 5 )  (1) s t a t e s ,  i n  pa r f ,  

"Any defense .  . . which i s  c q a b l e  

26 I1 . , . The fo l lowing  must be r a i s e d  I i 
p r i o r  t o  t r i a l :  



. 
1 (1) Defenses and o b j e c t i o n s  based 

I 

i on d e f e c t s  i n  t h e  i n s t i t u t i o n  

3 i! of  t h e  prosecut ion .  . . ." 
'1 I, Under t h i s  r u l e ,  a  de fense  fs capable  o f  p r e t r i a l  

I1 5 deteLknination i f  t h e  t r i a l  of the  f a c t s  su t rounding Lie 

6 coc.~ission of t h e  a l l e g e d  o f f e n s e  would be of  no ass i s t a r , ce  I l i 
i 

10 I/ i t  ques t ions  o f  f a c t  r e l a t i a g  t o  t h e  motion t o  d ismiss  a r e  

7 

8 

9 

i n  de termining t h e  v a l i d i t y  o f  t h e  defense.  United S t a t e s  v. 
7 

i 
Covinqton, 395 U.S. 57,  60 (1969). However, t h e  a f f i r n a t i v e  1 

'i 
de5ense of  withdrawa3 is  n o t  one which i s  capable  o f  d e t e m i n a t i c n  ! 

1 

" in te r twined  wi th  c o n s i d e r a t i o n s  of i s s u e s  going t o  t h e  mez i t s  
I 

12 of t h e  case."  United S t a t e s  v. Rr.Zzeas, 4 F.Supg. 402,  403.  
1 i I 

I is  a;gropriate f o r  d e t e r l i n a t i o n  i z  a pretzi.1 ;.oticz. I n  
I 

United S t r t e s  v. An2reas, 374 ?.Sup?. 402 (D. Xinn. 19741, t k e  

court re fused  t o  address .  t h e  withdrawal i s s u e  by ~ r o t z i a l  co t ion-  

s i n c e  a s s e c i f i c  d a t e  which was c e c e s s a q  t o  deterz.ine t h e  <ate 

of  withdrawal was disputed .  This  c a s e  does n o t  invo lve  a  mera 

2 e t e m i n a t i o n  of any f a c t u a l  d i s s u t e  t h a t  would c l e a r l y  ; reclu<e 

16 

1 7  

I 
I 
I 
1 

13 

1 4  

/ g a r z i e s  t o  5-=the= 1 i t i ; a t i o a .  The c%rt i s  a l s o  min+-xl of / 1 i t s  r e s ; c n s i b i l i t y  t o  d e t e r z i a e  whether t h e  i s s u e  b e i o r e  it 

Witlidrawal enables a dsfendant  t o  avoid l i a b i l i t y  f o r  

( (D. Minn. 1974).  T h i s  c o u r t  is f u l l y  aware o f  i t s  r e ' s p a n s i b l l i t y  
I 

1 t o  t i s p o s e  02 any aad a l l  ; r e t r i a l  n a t t e z s  a t  the e a r l i e s t  
I 

24 

25 

26 

27 

t h i s  c o u r t  from a d t r e s s i n g  t h i s  ? r e t r i a l  no t ion .  Zven a b s e n t  

any f a c t u a l  d i s p t e ,  t h i s  c o u r t  n c s t  s:ill 2eci2e  i f  the 

uncontroverted f a c t s  s e t  f o r t h  by defendant  a r e  q u a l i t a t i v s l y  

~ ~ i f i c i e n t  t o  nake a p r e t r i a l  detc-~. inat ic:!  o f  wit :?trrwal .  



il . - 
I subsequent  o f f e n s e s  .committed by a co -consp i r a to r  f o r  which he 

2 '  w u l d  o t h e r w i s e  be l i a b l e  e i t h e r  a s  an accomplice,  o r  as a ii 
3 r e s u l t  o f  h i s  membership i n  t h e  consp i r acy .  The purpose  o f  t h i s  il i 

611 d i s c o u a q i ~ g  o r  r educ ing  t h e  l i k e l i h o o d  o f  t h e  over'. s u b s t a s t i v a  
, ,; 

4 

5 

I c r i a e .  D e v e l o ~ m e n t s  i n  t h e  Law-Criminal Consgi racy ,  72 

r u l e  i s  t o  encourage  c o - c o n s p i r a t o r s  t o  abandon t h e  consp i r acy  

p r i o r  t o  t h e  commission o f  t h e  s u b s t a n t i v e  o f f e n s e ,  t h e r e b y  

Harv.L.Rev. 920, 958 (1959) . 
I n t e r s p e r s e d  i n  . t h i s  d i s c u s s i o n  o f  witherawal  i n  

c h r o n o l o g i c a l  r e l a t i o n  t o  t h e  c o n q i s s i o n  o f  t h e  r e l a t e d  

s u b s t a n t i v e  c t i n e ,  it i s  a l s o  p o s s i b l e  t h a t  c o n t i n z i n g  c o a s ? i r a c y  

12 

13 

14 

1 5  

16 

1 nay have o c c c r r e d .  A c o n t i n u i n s  c o n s j i r r c y  i s  dis t in;-dished . 
I I a s  one d i r e c t e d  toward t h e  accotq l fs>~el le - t  o t  a  m c c e s s i o n  o f  
1 

i c b j e c t i v e s  cs c p ~ 0 s e d  t o  one v i t h  a  s i n g l e  o r  l i x i t e i -  c h j e c t i v e .  
I 

17 

18 

fg 

1 

, I 
I 
i 

/ see'  3 e i s a r n  *J. C ; ? i t e ? S t a t k s ,  4 C 9  7.26  789 (9t5 C i r .  1063j. 
I 

i Dis:izct f a c t u a l  s i t u a t i o n s  a z e  seen in c c n s j i z r c y  c c s e s  w;?icS 
I 

20 

21 

22 

23 

24 

27 11 Vice P r e s i 2 e n t  of l i n a z c e  and A L ~ i ~ i s t z a t F c ~ l  

1- 
I 
i 
! 
i 
I .  

I 

1 f a l l  w i t h i n  t h e  c a t e g o r y  o f  a  c o n t i n u i n g  consp fz rc ;~ .  T:7e c a s e  
i 

a t  b a r  may a l l  w i t h i n  t h i s  c a t e p - y  i a  t k s  t3e i z a z c i a l  
I 
I s t a t e m e n t s  i n  q u e s t i o n  f o r  a  g iven  f i s c c l  y e a r  a a y  r e q 2 i r e  
I 

c a r ryovez  i n t o  t h e  f i n a n c i a l  s t a t e a e n t s  o f  t5e y e a r  i= .ed ia te ly  

succeei-ing it. - 
The f o l l o w i n g  u n c o n t r a d i c t e d  f a c t s  aze  p r o f e r z e 2  by 

%senberg:  
- .  

I. His p h y s i c a l  absence  fz=n t k e  o f f i c 2 s  c ?  :.:atzel 

25 

26 

i n  J.anua=y oz Februa ry ,  1972. 

i. 
I. 
I .  

by 1972. 

2. X a t t e l ' s  h i r i n g  o f  h i s  r e 2 l a c e n e n t  (Zxecu t ive  



3 .  S a l e  o f  80,000 s h a r e s  o f  h i s  t o t a l  s t o c k  ho ld inq  o f  

100,000 s h a r e s  i n  June, 1972. 

4 .  H i s  formal  r e s i g n a t i o n  a s  an o f f i c e r  o f  Matte!. c.? 

5. P r e s s  r e l e a s e  on J u l y  2 8 ,  1972, by M a t t e l ,  d i s c l o s i n g  : . f . 
! 
i: 

h i s  p l a n s  t o  r e t i r e  from M a t t e l  on August 31, 1972. 
;i 

6. Performance as c o n s u l t a n t  f o r  two o t h e r  c o n ~ a n i e s  ; i 
i! 

and a  subsequent  d i s c l o s u r e  t o  t h e  b u s i n e s s  wor ld  It 

: I  
o f  h i s  a v a u a b i l i t y  a s  c o n s u l t a n t  by October-Decerder,  : '1 

L a s t  a t t e z d e d  a  board o f  C i r e c t o r ' s  neet i?  g 03 

January  1 4 ,  1973. I / 
0 .  E i s  l a s t  a c t  a s  d i r e c t o r  r s g a r d i n g  ??.?.tee1 x a t t e r s  I !  

! 
t r a s i t i o n a l  t e s t  o f  withdrawal  t h a t  r e q u i r e s  de fenzan t  59 I !: 

The Supreme Court  i n  U.S. v. U. S .  Gy;srr?l C a z r z z y ,  e t  -tl., 

No. 76-1560, 4 6  Law Week 4937, 4939 ( J u e  1 9 ,  1978) c;:leld t h e  

e s t a b l i s n  (1) a f f i r m a t i v e  a c t s  i n c o n s i s t e n t  w i t h  t k e  cS:ect I ! 

i- I: 
I: 
I. 

o f  t h e  c o ~ s p i r a c y ,  and. ( 2 )  a  c o ~ ~ u . . i c a t i o n  o f  with2:awal i n  a 

manner r easonab ly  c a l c u l a t e d  t o  r each  h i s  co -consp i ra to r s .  ( .i 
HyCe v. United S t a t e s ,  225 U.S. 347, 369 (1912) ;  Urii'rad S t a t e s  V. I !: 

. . 
3 o r e l l i ,  336 P . 2 2  3 ? 6 ,  383 (2d C i r .  1 9 6 4 )  - c e r z .  C e z i d ,  379 

U.S. 960. I : 
1. A f f i r m a t i v e  a c t s .  

I t  has  been h e l d  t h a t  t h e  mere r e s i ~ n a t i o n  o f  o f f i c e s  and 1 ;  
c e s s a t i o n  o f  a c t i v i t y  wi th  a c o ~ p a n y  may n o t  Se t u f f i c i e n t  I i 



t 
Reisaan v. Uni ted  S t a t e s ,  s u ~ r a ,  de fendan t -appe l l an t  contended i 
t h a t  h i s  wi thdrawal .  p rec luded p r o s e c u t i o n  under 18 U.S.C. 31341 

1 

. . 

I 

411 f o r  suksesuen t  m a i l i n q s .  The c o u r t  e x ? r e s s l y  he ld :  
I ,  

-- 
" a f f i m t i v e  a c t s '  t o  c o n s t i t u t e  an  e f f e c t i v e  withdrawal .  i n  

5 i! 'Although a p g e l l a n t .  . . r e s i g n e d  
I i 

6 1: a s  p r e s i d e n t  and d i z e c t o r  o f  Ga.nble Land 

I I 

Company and ceased  to' p a r t i c i p a t e  i n  t h e  

company's day-to-day b u s i n e s s  o p e r a t i o n s ,  

he  rempined a major s tockho lde r  and took 

no a f f i r m a t i v e  a c t i o n  t o  disavow o r  

d e f e a t  t h e  promotional  a c t i v i t i e s  whi t5  

12 1; h e  had jo ined  i n  s e t t i n g  i n  z o t i o n . "  1 1  
13 

14 

25 

18 ) I  a c t i o r i t i e s  c o ~ ~ u n i c a t i a g  the f a c t  of  zba.-.2?r.ner.t i:. a zczzer 1 

I 

1 Id .  a t  796-7. 
I - 
1 The c o a r t  i3 U c i t e 2  S t a t e s  v. S o r e i L i ,  336 F . 2 C  tt 388 

I k s l C  t k a t  a  c e r s  c e s s a t i o n  o f  a c t i v i t y  i s  z c t  er.?cgh f? st==: 

15 1; t h e  rtz?.?inz o f  t h e  s t a t u t e .  The B o r a l l i  c o u r t  c a l l s C a r  soce  

1, 1; a f l i r m k i u e  a c t i o n  o.'.eitbe.- i l ak i lq  a  c l e a n  b z e ~ s t  t3 the 
! 

19 

20 

24.11 
Eowever, t h e  co-urts do i e q u l z e  t 5 e  defonCant ts s>.ow rs! I . .,. 

1 r ecsonab ly  c a l c u l a t e C  t o  r e a c h  c o - c o n s ~ i r ~ t c r s .  

Tbe a e c e s s i t y  t h a t  t h e  " a f f i - q a t i v e  a c t n  Se a  c g n f s s s i s n  t g  

21 

22 

23 

25 11 a f f i m t i v e  a c t  t h a t  i s  " i n c o n s i s t e l t  w i th  t h e  o b j e c t  of  the I ., 

law enfo rcenen t  has  been ex? ress fy  r e j e c t e d  is Gyps*.=:, 4 5  Lav 

Week a t  4 9 4 9 ,  on t h e  r eason ing  t h a t  such  a  r e5u i rene r i t  vould ss t  

1 
f o r t h  an i a p r a c t i c a l  a2proach f a r  withZraws1. 

26 /I c o c s p i r a c y "  o r  which "disavowts)  o r  d e f e a t ( s 1  t h e  ?zomotior.al 

27 

28 

scis72.1 t'. a c t i v i t i e s  u h i c h  he had jo ined  i n  s e t t i z g  i:: z=:isz ." - I 
United S t a t e s ,  409  Z.2d a t  793. 1 



411 f r a u d  s t a t u t e s .  S c h e f t e l ,  a salesinan, was g iven  " l e a d  c a r d s M  1 

I - .  . 

which i n c l u d e d  t h e  names o f  p o t e n t i a l  cus tomers  who were 

p r e v i o u s l y  s e n t  f r a u d u l e n t  r e p o r t s  and b rochures  r e g a r e i n g  

w o r t h l e s s  s t o c k .  S c h e f t e l  would then  use  t h e  " l e a d  c a r d s "  t o  

s e l l  t h e  s tock .  A t  t h e  end o f  each  day ,  t h e  s e c u r i t i e s  

broker-employer c o l l e c t e d  t h e  " l e a d  c a r d s "  from S c h e f t e l .  

S c h e f t e l  l e f t  t h e  b r o k e r ' s  employ more than  f i v e  y e a r s  b e f o r e  

t b e  f i l i n g  o f  t h e  Indic'tment. The c o = t  ag reed  wi th  S c h e f t e l  

t 3a t  t h e  affi-=native a c t s  o f  ( I )  l e a v i n g  t h e  ezi?loy;ner.t, 

( 2 )  n o t i f y i n g  t h e  N a t i o n a l  Assoc ia t ion  o f  S e c t r r i t i e s  Dealezs  

w i t h  whon S c h e f t e l  was r e 5 i s t e z e t  o f  such f a c t  o f  2 e p z z t ~ r e ,  azd 

(31  s e z 2 i n s  l e t t e r s  t=r a l l  h i s  c z s t c c e r s  or' h i s  l e a v i n g  was 

s u f f i c i e n t  and c o a s t i t u t e d  an e f f e c t i v e  wi:Xrawal f r c a  t h e  

.. . . 
1 

2 

3 

I n  Un i t ed  S t a t e s  v. Goldbere ,  4 0 1  F.2d 644 (2d C i r .  1 9 6 9 ) ,  

c e r t .  d e n i e d ,  393 U.S. 1099 (19691, i n  a p r o s e c u t i o n  f o r  
7 

c o n s p i r a c y  t o  v i o l a t e  t h e  S e c t l r i t i e s  A c t  o f  1933 and t h e  n a i l  i 

17 

18 

19 

2o 

25 11 f o r  two o t h e r  b a s i n e s s e s  and d i s c l o s e d  t o  t k e  S u s i n e s s  world 

i c o a s ~ i r a c y .  The G o l d b e r ~  c a u r t  d i d  rely on t h e  Czc: tkz: 

1 a l thocgh  S c h e f t e l  l e f t  t h e  " l e a d  ca rZs"  which were used t o  c z z s e  

21 

22 

23 

24 

25 

t 
1- 

T 
1, 1' 

1 u r t h e t  d a n a ~ e ,  he  h i a s e l 5  d i d  n o t  p r e s a r e  t h e  " l e a d  car l ' s"  a d  

1 such  c a r d s  were n o t  w i t h i n  h i s  e f f e c t i v e  c g n t r o l .  

13 t h e  c a s e  a t  S a r ,  3osenSe:g was ~ k y s i c a l l y  z b s e x t  f rca  

t h e  o f f i c e s  o f  Mat te1  by 1972 a s  b!attel h i r e d  h i s . r e ? l a c e a e n t  

i n  Janua ry  o r  February o f  1972. He s o l d  8 0  z e r c e n t  o f  h i s  
L . . 

s t o c k  ho ld ings  i n  J u n e ,  1972, and r e s i ~ n e d  a s  an o f f i c e r  cf 

X a t t e l  on X q u s t  31, 1972. Se ~ e r f o r z e i  c=:.sul=ing s e r - ~ L c e s  

# 

I I 

27 

28 

j h i s  a v a i l a b i l i t y  a s  a  c o c s u l t a n t  by October-Deceaber,  i972. 
i 
1 He l a s t  a t t e n 2 e d  a boa rd  n e e t i n g  on Janua ry  1 4 ,  1373,  an2 h i s  
I 



I - .  . . 
1 

411 conclus ion  t h a t  8osenberg a c t e d  i n  a manner " i n c o n s i s t e n t  wi th  
I :  

- 
l a s t  a c t  a s  a d i r e c t b r  was on February 2, 1973. He r e s i ~ e d  

I ' 

11 t h e  o b j e c t  of  t h e  c o n s ~ i r a c y " ?  The GovernEentl s c o n t e n t i o n  t h a t  

2 !  
I 
I 

6'' a s e n b e r g  d i d  n o t  o f f i c i a l l y  r e s i g n  a s  a  d i r e c t o r  u n t i l  II 

h i s  d i r e c t o r s h i p  on February 22, 1973. 

Do t h e s e  a c t s ,  cons idered  c o l l e c t i v e l y ,  l e a d  t o  t h e  

7 February 22, 1978, which i s  w i t h i n  t h e  f ive-year  pe r iod ,  i s  Ii 
8 t o o  mechanical an  approach and f r a u s h t  with t h e  concern o f  I I 

1 2 ( j  withdzaval ,  t h e  c o u r t  must view t h e  charsed  conss i racy .  
! 

9 

10 

1 3  (! ay an examination o f  a l l  t h e  p r e t r i a l  e v z i d e ~ c e ,  t h l s  c o ~ - t  

"conf in ing b l i n d e r s .  "' Gypsum, supra.  

I n  r each ing  t h e  S e t e m i n a t i o n  of  whether 8osenSergfs  a c t s  

1 4  h2s d e t e r n i n e 0  t h a t  t h e  a l l e g e d  consgi racy  i s  exceer?iagly c?c;lex. 

were s u f f i c i e n t l y  " a f f i n a t i v e "  t o  c o n s t i t u t e  an e f f e c t i v e  

1 5  1; Aside from t h e  ct inplexi ty o f  t h e  a l l e g e d  coas;iracy, t ? e  c l u r t  
I 

16 11 i s  wi thout  s u f i c i e n f  i n f o r a t i o n  a s  t o  t h e  1 e x r e n t ,  n a t z r e ,  
l i 

r a t i o n  ai1d d e t a i l s  of t h e  a l l e g e d  cansp i racy ,  a s  w e l l  a s  t h e  17  11 du- 1 i 
19 11 r o l e  o f  Rosenberg i n  t h i s  unlawful agreeneat .  The c t z s ~ i r a c y  I : 
l9 B con tenp la ted  t h e  conmission o f  a  success ion  of  r e?ec te<  a c t s .  I 
20 11 Without t h i s  i n f o m a t i o n ,  t h i s  c o u r t  i s  u a b l e  t a  p m v i d e  a  I 
21 11 q u a l i t a t i v e  e v a l u a t i o n  of  30senbe ;~ ' s  a c t s  i n  r e l a t i o n  t o  

22 11 whether t h e r e  has  been an  e f f e c t i v e  withdrawal.  

I Addi t iona l  d i f d i c u l t i e s  weigh a g a i z s t  a d e c i s i o n  c t  t 5 . i ~  

24 11 p r e t r i a l  s t a q e .  8osezSerg i s  charged n o t  on ly  o f  t h e  cocspizacy,  

bu t  a l s o  of  a i d i n g  and a b e t t i n g  the  ccrmiss ion  o f  s u b s t a n t i v e  
25 I1 - 

o f f e n s e s .  Is t h e  evidence  su9por t ive  o f  t h e  s u S s t a n t i v e  a c t s  I 
i d e n t i c a l  t o  t h e  o v e r t  a c t s  aLleqed i n  t h e  c o n s ~ i r a c y ?  This 
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: .  . 
c o n s i d e r a t i o n s  of i s s u e s  going t o  t h e  merits of t h e  case," as 

2 i n  Andreas,  s u u r a ,  a t  409 .  /I i 
I 

3 11 F i n a l l y ,  t h e  cocmon t h r e a d  seen i n  a s e n b e r g ' s  a f f i x a t i v e  

611 w i t h h r a v a l ,  Rosenberg commenced h i s  withCrawa1 p r i o r  t o  t5e 

4 

711 d a t e  o f  t h e  a l l e g e d  conspi racy! '  I n  S e p t e r b e r ,  1967, Rosenberg 

acts  a p s e a r s  t o  Ye h i s  disengagement  from t h e  Matte1 err.?loyner.t. 

811 made s p e c i a l  a r r a n g e a e n t s  w i t h  M a t t e l  t o  work o n l y  t h r e e  days  

9 /I a  week. I n  1971, he,commenced n e g o t i a t i o n s  t o  s e v e r  h i s  

5 

r e l a t i o n s h i p  w i t h  Mat te1  and had s i s n e d  an a g r e e n e n t  t o  teriuilate 

( I f  Rosenberg is  s e e k i n g  t o  e q u a t e  disengaqernent w i t h  e f f e c t i v e  
! 

11 I( h i s  r e l a t i o n s h i p  i n  t h e  f u t u r e - - a l l  b e f a r e  t k e  fozzekion  o f  t!!e 
I 

12 li a l l e g e d  consp i r acy .  
I 

l3 11 3 a s e d  u;on t h e  above d i s c u s s i o n ,  t h i s  c o u z t  f i n d s  t h a t  t h e  
i i 
I i 

1 4  v i z b i l i t y  o f  Rosezbezgts  c la i in  o f  e f f e c t i v e  w i t h l r a w a l  car. o n l y  I \ 

I/ 3y r eason  o f  t h e  c o u r t ' s  f i n 2 i z g  t h a t  t h i s  z o t i s n  i s  

18 I! l r e c a t u r e  2nd t e s t  s u i t e d  t o  be f u l l y  a d j . z i i c a t e d  it t r i a l ,  i+ 
I I 

does  n o t  r e a c h  t h e  second pr3r.g i n  Gy;slx~, s u ~ z a ,  t o  w i t :  

cc r raunica t ion  of wi thdrawal  t o  t h e  co -consp l=a to r s .  

B. A ide r  and A b e t t o r  Chzr=e .. 
a s e n b e r g ' s  second c o n t e n t i o n  does  n c t  =aFse a s t a t u t e  o f  

25 11 L i n i t a t i o n  q u e s t i o n .  The l i s i t a t i o n s  ~ e s i ; d  as t s  3 s s e a S e r ~  I 
d i d  n o t  beg in  t h e  d a t e s  s t e c i f  l e d  



- - .. 

: , i  However, t h e  mere p h y s i c a l  absence  o f  Rosenbezg from t h e  I i 

-. 

2i 
3 

4 

5 

6 

company does  n o t  n e c e s s a r i l y  prove t h a t  he  l a c k e d  t h e  r e q u i s i t e  

1 Lbrough Ten, because  t h e  p e r i o d  o f  l i m i t a t i o n  b e g i n s  t o  r u n  o n l y  ! 
*when t h e  crime is complete.  Pendc rges t  v .  Uni ted  S t c t c r ,  

' 

1 I 

i 
317 U.S. 412, 4 1 8 .  Rosenberq a r g u e s  t h a t  he  canno t  be  h e l d  i 

t 
l i a b l e  a s  an a i d e r  and a b e t t o r  o f  t h e s e  o f f e n s e s ,  s i n c e  he  ! 

f 
e f f e c t i v e l y  withdrew from t h e  c o n s p i r a c y  a t  t h e  time t h e  acts i 

o c c u r r e d  i n  1973 and  1974. 
8 

1111 it i s  l i k e w i s e  unab le  t o  d e t e - n i n e  whether  t h e r e  w 2 s  a I 1 .  

10 

l4 jl 3 o s e n S e z ~ ' s  d i r e c t  p a r t i c i s a t i c n  i n  t h e  c o c , ? ~ i s s i o n  o f  t h e  

I knowledge aEd i n t e n t  - r e q u i r e d  f o r  t h e s e  s u b s t a n t i v e  o f f e n s e s .  

I S i n c e  t h i s  c o u r t  d e c i d e d  the withCrawa1 motion t o  Se  ? remature ,  
I 

12 

11 

b 

h i s  brot.h.e= t 3  evade t a x e s  and f o r  s p e c i z i c  t a x  o v a s i o a s  cozznittec! 

1 concur rence  of  a c t  and i n t e a t  v i t h  r e s p e c t  t o  C o ~ r ~ t s  Two t h r c q h  / Ten, i n c l u s i v e .  

15 

17 

19 1 by h i s  b r o t h e r  wh i l e  Tinkez ton  was i n  j a i l .  The Su;rene Couzt  I I 

; 
I 
I 
I 

20 11 a f f i m e d  Lie t r i a l  c o u r t ' s  i n s t r c c t i o n  t o  Lie j u r y  t h a t  i t  1 

i set  f o r t h  t h i s  d o c t z i n e  i n  P i a k e r t o n  v. Uni te2  S t r t e s ,  328 C.S. I !  

1 610 (1946) . P i n k e r t o n  was i n 2 i c t e 2  bo th  Cor c o n s j i r i n q  v i t h  
I 

23 charged  were i n  f u t h e r a n c e  t h e r e o f .  
L 

24 There  aze  i n s u f f i c i e n t  f a c t s  f o r  t h i s  c s u z t  t3 xcke  a 

! 

i 

21 

22 

p r e t z i a l  d e t e - a i n a t i o n  o f  wi thdrawal  fzcm any  c o n s p i r a c y .  C a t  

cou ld  c o n v i c t  upon t h e  s u b s t a r l t i v e  c o u n t s  if i t  Soczd t h a t  t h e  I I de fendan t  had been engaged i n  a c o n s p i r a c y  and t h a t  t h e  o i i e n s e s  

Xot, are there s u f f i c i e n t  f a c t s  f o r  t h i s  c o u x t  t 3  make a  
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1 

2 

-. 
p r e t r i a l  deterinination of the  presence or absence o f  the  

r e q u i s i t e  knowledge and i n t e n t  requi~ed  to  a i d  and abet i n  the  

suSstantive o f f e n s e s .  

The motion t o  dismiss the indictxent as t o  Rosenberg is 

denied .  

3 

4 

5 

6 

7 

8 

9 

10 

11 

I 

l2 

1 3  

14 

25 

1 6  

17 

18 

19 

20 

22 

22 

23 

24 

25 

26 

27 

28 

1 
! 
1 
I 

1 
I 

I 
1 

1 

I 

I 

50. 
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As t o  Counts 11 through X, defendant  a s e n b e r g  was charzed 

w i t h  a i d i n g  and a b e t t i n g  under 18  U.S.C. 

Theze a r e  two f a c t o r s  t h a t  m i t i g a t e  a g a i n s t  any due process  

claim. F i r s t ,  t h e  s t a t u t e  o f  l h i t a t i o n s  p e r i o d  has  n o t  

run. For pre-indictment  d e l a y s ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  

provides  t h e  primary guaran tee  a s a i n s t  b r i n g i n g  s t a l e  

c r i m i n a l  charges.  'These s t a t u t e s  provide  p r e d i c t a b i l i t y  i 
I 

by s p e c i f y i n g  & # l i m i t  beyond which t h e r e  is an i r r e b u t a b l e  
a i 

presumption t h a t  a defendant's right t o  a fair t r i a l  would ; i  
I : 

he prejudiced. '  United S t a t e s  v. Marion, 4 0 4  U.S .  a t  322. I I 
Secondly, t h i s  pre-indictment  d e l a y  does n o t  r e s u l t  ix I i 

t h e  same abuse and oppress ive  p r e j u d i c e  t o  t k e  c r l z i n a l  

defendant  i n h e r e n t  i n  a  p o s t - i n d i c t i e a t  2e lay .  Czl ted  

S t z t e s  v.  P a l l c x ,  571 i . 2 6  ( 9 t h  C i r .  1973) .  (The caur t  

upheld a y e a r ' s  d e l a y  by t h e  Caverm,ent Zue t3 

a b i n i s t r a t i v e  d u t i e s  and tiae derands of o t h e r  c z s e s ,  

s i n c e  (1) t h e  s t a t u t e  o f  l i z i t a t i o n s  had n o t  Tun: (2 )  t!!ere I :. 

was no showing of s a e c i f i c  p re jud ice ;  3 t h e  d e l a y  was I ): 

pre-accusatory.  1 I 
3. 18 U.S.C. 53282 reads :  1 '. 

"Except as othe,cuise e- ress ly  provided by law, 

no person s h a l l  be p rosecu ted ,  t r i e d ,  o r  zcnished I : 
f o r  any o f r e n s e ,  n o t  c a p i t a l ,  u n l e s s  t h e  i n d i c k ~ e n t  

is  found o r  t h e  infoamation i s  i n s t i t u t e d  wi th in  

f i v e  y e a r s  n e x t  a f t e r  such o f f e n s e  s h a l l  have 

been committed. " I 



II '1 4. Rule 6 ,  Fed.R..Crim.P. r eads ,  in  r e l e v a n t  p a r t :  

' (9)  A grand ju ry  s h a l l  serve u n t i l  d i scha tged  

by t h e  c o u r t  bu t  no grand ju ry  may serve 

4 11 more than 18 m n t h s .  . . .' 

September. . .[and] s h a l l  be ordered d ischarged i 

5 

6 

7 

. . . as soun as p r a c t i c a b l e  a f t e r  a grand j u r y  

5. .Loca l  Rule 16 r eads ,  in r e l e v a n t  p a r t :  

". . . [Glrand jurCies]  s h a l l  commence on t h e  

f i r s t  Monday i n  March and second MonCay i n  

s h a l l  have been empaneled and sworn f o r  t h e  

s e s s ion  nex t  fol lowing,  unless  t h e  ch i e f  judge 

t h e  grand jury,  it need c o t  =each t he  ques t ion  o f  whether 

12 

13 

I4 

1 5  

t5e absence o f  good cause could have voi2ed t h e  Indic=ent .  

/ o r  h i s  e e l e g a t e ,  uFon showing o f  cood cause,  

o r d e r s  t h e  term of  se -n ice  extended. . ." 1 ,  I 

20 II has been d i s t i ngu i shed  by subsequent c a se s  on l e g a l ,  
-- I 

I (emp. added) 

! 6 .  S ince  t h e  caus t  Cizls "good causen f o r  an extens ion o f  
i 

1 8  

l9 

I 
I 
I 

I 
I 
1 
! 

' t o  t h e  s p e c i f i c  s t a t u t e  involved which a r e  i z a ~ p o s i t e  

i 7. The Suprexe Court c a se  of  Jones  v. S.Z.C., 298 O.S. 1 (19361, 
I 
I which he ld  t h a t  withdrawal e l im ina t e s  t h e  e f f e c t  of  f i l i n g ,  

21 

22 

23 

24 

25 

t o  t h e  c a s e  a t  bar .  United S t a t e s  v. 3uehrc3, 333 P . 2 C  

1 

f a c t u a l  and po l i cy  grounds.' - See Colwrbia Gezeral  Tcv. 

Corp. v. S.E.C., 265 F.2d 559, 565 ( 5 t h  C i r .  1959) .  

8. The case  upon which defendants  r e l y ,  T rav i s  v. United - 
S t a t e s ,  3G4 U.S. 631 (19611, i s  n o t  c o n t r o l l i z g .  The 

a p p l i c a t i o n  o f  t h i s  dec i s i on  has keen narrowly app l ied  

641 (7th Cir.), cert .  denied,  379 U.S. 963 ( 1 9 6 4 1 :  - 



United S t a t e s  v. S l u t s k y ,  487 F.2d 882 (2d C i r .  1973).  

e e r t .  denied.  ilb U.J. 937 (1974). - 
3 

9. The Counts in '  q u e s t i o n  a r e  I, 11. and 111. 
I 

11 Count 1 reads ,  i n  p a r t :  

". . . d i d  knowingly and w i l l f u l l y  

c o n s p i r e .  . . t o  commit c e r t a i n  o f f e n s e s .  . . 
11 [and] caused t o  be p laced in p o s t  

I1 o f f i c e s  and au thor ized  d e p o s i t o r i e s  

f o r  mil mat te r ,  m a t t e r s  and t h i n s s  

t o  be s e n t  and d e l i v e r e d  by t h e  ? o s t a l  

Se rv ice .  . . i n  v i o l a t i o n  of  T i t l e  10 

U.S.C. 91341. 

Indic tment  s. f pp. 4-5.  

141  LO.  Counts 11 and I11 read  i n  p a r t  ( f a r  f i s c a l  y e a r  1973 

15 11 czd 1974, r e s p e c t i v e l y )  : 
li ". . . 2evised  a schene an6 a r t i f i c e  t a  

I defzaud. . . [and i n  e x e c u t i n s  s a i d  scheze]  

18 11 caused t o  be p laced i n  a p s t  o f f i c e  azd 

a u t h o r i z e d  d e p o s i t o r y  f o r  na i l ,  t o  be s e n t  

and d e l i v e r e d  Sy the P o s t a l  Se rv ice .  . ." 
1 .  15 U.S.C. 378ff  (Counts Four. and Five)  reaCs, La ? a = t :  

n . . . any person who w i l l f u l l y  and knowinqly 

makes, o r  causes  t o  be made, any s t a t ement .  . . 
which s t a t ement  was f a l s e  arr2 mis leading with 

r e s ? e c t  t o  any m a t e r i a l  f a c t ,  s h a l l  [ke 
4 

g u i l t y  o f  an o f f e n s e .  1" (em?. added) 

1 8  U.S.C. 31014 (Cocr t  Ten) r e a d s ,  i n  ? a r t :  

"Whoever kqowingly makes any f a l s e  s t s t e n e n t  

i ii. 
. -53- 



4~~ . 
commitnent, o r  loan,  o r  any change o r  ex tens ion  

+ v . - -- - 

5 I! of  any of t h e  same. . . s h a l l  be [ g u i l t y  of  

, , . ._.  ._.. -.. . .. 
: .. . . 

1 

2 

3 

an offense.]"  (emp. added) 

.- . . 
o r  r e p o r t .  . . for t h e  purpose o f  in f luenc ing  

i n  any way t h e  a c t i o n  of .  . . any [ f e d e r a l l y  

i n su red  bank] upon any app l i ca t i on .  . . 

7 11 12. Count Four reads ,  i n  p a r t :  

11 'On o r  about May 4 ,  1973. . . defendants .  . . 
11 aided,  abe t t ed ,  counseled, commanded, a ~ ~ d  

induced by each o ther .  . . knowingly made 

and caused t o  be made a s ta tement  and 

s ta tements  whictx were f a l s e  a ~ ~ d  misleading 

with r e s p e c t  t o  mate r ia l  f a c t s .  . . ." 

1 5  11 Count Five  reads ,  i n  pc r t :  

I/ 'On o r  about May 2, 1973, Zefendant. . . 
11 Handler a ided,  abe t ted ,  counseled, cxzandeZ 

11 and induced by defendant  a s e n b e r g .  . . fully 
and knowingly made and caused t o  be r z t e  a 

s t a t e n e n t  and s ta tements  which were f a l s e  

and mis leading with r e spec t  t o  matez ia l  :acts.'" 

Indic tment  p. 24/l.J-7. (emp. added) - 
Count Ten reads ,  i n  pa r t :  

"On o r  about  May 7, 1973, defendant  BacCler 

a i2ed,  abe t t ed ,  counseleC, comanCed ~ y d  

induced by Ce f endant aosenberg , knowinu2 

caused a f a l s e  s ta tement  and r e=oz t  t o  be 

made t o  t h e  Bank of  America. . . * I n d i c t z e n t  

iv .  
-54- -. 



Dated: 

p.  24/1.4-7. (ernp. added) 

. . 
* 

ROBERT M. TUWSUGI 
United States  District Court Judge 




