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August 24, 1987

Kathryn B. McGrath, Director zgguc Avéégﬁ.?ghlw D ATE}}U{g'm’W
- Division of Investment Management. 1940¢ 12(d)( 3) T
Securities and Exchange Commission
450 Fifth Street, N.W.
Washincgton, bDC 20549
) " Ret  Reguest For No-Action
Under Section 12(4) (3)
of the Investment

o ' Company Act of 1940
X ‘ and Rule 12d3-1
] 7 Thereunder .
' .Dear Ms. McGrath: - . : o '

" .. . Thank you for your letter of May 6, 1987 responding to the
. Institute's" submission dated April 29, .1987 requesting - -
-~ amendment to Rule 12d3-1 under the Investment Company Act to-
‘permit- investment companies to purchase equity securities of .
-~ foreign broker-~dealers without first obtaining individual .- - -
- exemptive orders. . ST . ) -
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. _.In your response, you State that you are unable to address .
- by rulemaking action the problems we have identified until some =~ -

~“future date’since other ‘more urgent regulatory matters take

—~precedent.. In view of the fact that it will be some time before

-, ~a-rulemaking proceeding can be instituted on this matter, the
" "Institute respectfully requests a no-action response regarding

" ---purchases by investment companies of certain foreign equity

" securities that meet the rule's standards. _Specifically, we )
request that the Division not recommend enforcement-action to the
commission if investment companies acquire, without individual
exemptive orders, the equity securities of foreign broker-dealers

*

.-, % : The Investment: Company Institute is thd national association
of the American mutual-fund industry. Its membership.includes
“. -7 2,143 open-end investment ‘companies ("mutual -funds"}, their ,

- .27 investment advisers and principal undérwriters. . Its.mutual fund
-+ -~ mémbers have assets of about.$792 billion,; accounting.for
' . approximately 20% of .total industry assets, and have over 29
© "million shareholders. . :The Institute:also represents ‘the-unit
" »7investment trust. ("unit' trust")-industry. . Its unit trust members
“sponsor trusts:in which over $110 billion:have been deposited,

. -accounting for over 9{6%.,_'0'1:' ‘total-industry. deposits: -
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" or other foreign issuers that derive more than 15 percent of
‘their gross revenues from securities-related activities if guch

" equity securities are either: (1) equity securities of cne of
the twelve major Japanese securities firms named below that have
already been the subject of three exemptive orders; or (2) equity
securities of an issuer listed on one of the world's twelve major
stock exchanges named below. We believe that equity securities

. of a securities firm listed on one of these exchanges would
substantially meet the quality standards of the rule; the twelve
‘major Japanese securities firms have already been approved in
three exemptive orders. Acquisitions of any such securities
‘would be in compliance with the quantitative limits .
(subparagraphs (b) (1) and (3)) and any other requirements of the
rule. -

Law and Regqulations

. Section 12(d) (3) of the Investment Company Act prohibits a
registered investment company from purchasing the securities of a
broker-dealer, underwriter, or investment adviser ("securities
firms"). Rule 12d3~-1 thereunder is an exemptive rule which
pernits an investment company to purchase securities issued by
securities firms under certain conditions. The rule creates a
blanket exemption for securities of entities that derive Jless
than 15 percent of their gross revenues from securities-related
activities. Securities of entities that derive pore than 15
percent of their gross revenues from securities-related
activities may be purchased only if the following quantitative
and qualitative standards are met. :

L The rule limits the amount of equity stock of a securities
- -firm that an investment company can purchase to no more than 5

:percent of the issuer's outstanding securities and to né more

than 5 percent of the value of the investment company's portfolio

4 - L7 (subparagraphs (b)(l) and (2)). In addition, at the time of

acquisition, the security must meet a quality standard: an

':;iiijgéquity,security nmust be listed as a "margin security" as defined

. iniRegulation T of the Board of Governors of the Federal Reserve

zf?l~Systém\(snbpqragraph (b) (4)): a debt security must be "investment

° grade" as determined by the board of directors of the acquiring
-company (subparagraph (b)(S5)). . X

.= - -* In -the release adopting the rule, -the Commission determiried

" that it would impose these quality standards for two reasons =-

. . because it'was concerned about an inyestment company maintaining
.. the;liquidity of its portfolio, and it believed that such

- ,standards would lessen the harm from certain reciprocal practices

- . betweenan investment company and a broker-dealer (IC-~14035, July

£13;.-1984). -

1

;. @ Thé, current quality standards of Rule 12d3-1(b) (4) limit
the permissible scope of the rule to the equity securities of
U.S. issuers, because currently no equity securities of foreign

issuers are listed by the Federal:Reserve Board as margin securi-
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the rule, ang ig the occasion for our writing again today to -,
request a no-action Yesponse until gsuch time as the Commiggion is
able to address the Problem through.rulemak4ng. S :

e ) elve Ma Se esg 8

Fund et aj]. IC-15325, September 25, 1986 (notice) ang Fund, Inc.

IC-15039, April 4, 1986 (riotice) ang IC-14077, April 30, 1986

(order). fThe twelve major companies are: Cosmo Securitieg cc.,

The Nippon Kangyo Rakumary Securities.Co., Ltd., The Nomura
Securities Co., Ltd., Okasan Securities Co., Ltd., Sanyo

_Securities Co., Ltd., wako Securities Co., Ltd., Yamaichi
Becurities Co., Ltd., ang Yamatane Securities Co., Ltd.,
:(collectively, the "Japanesge securities firms"), :

on the Tokyo ang Osaka Stock Exchanges whose listing standaras
were comparable to those for listing on the New York ang American

~.8Btock Exchanges. 1p addition, the applicants represented that

bPublic documentsg about these firms were readily available to

- ~ @nhable thenm to calculate and comply with the 5 percent limit on _
- the purchase Of a2 firm'g outstanding securities, Applicants

"iwith‘all requirements of the ryle with the exception of

subparsgraph (b) (4
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We are requesting a no-action reeponse also if investment
companies acqui ty securities of f
listed on any of the world's twelve ma changes.
twelve are Anmsterdclam, Australia, ** Brussels, Copenhagen,
Germany,** London, Luxembourg, Milan, New York, Paris, Singapore,
Tokyo, Toronto, and -Zurich. Thesa stock exchanges were cited as

the world's major stock exchanges in a recent Commission staff

. report ‘(Internationalization of the Securjties Markets, July 27,

1987, II-65-66). on the list were
the Americ ' z

on these U.S. exchanges already qualify under subparagraph (b) (4)
of the rule. We have attached the relevant pages from this
report. . .

As mentioned above, for an equity security to qualify under
the rule, it must be a *margin security" under Regulation T.
Under Regulaticn T, equity securities automatically qualify as
margin stock if they are listed on a U.S. national securities
exchange. (Over-the-counter stocks may also qualify if they meet
certain standards.) at Present, there are fevw foreign issuers
listed on U.s. exchanges. However, the Commission this summer
issued a release permitting the American and New York Stock
Exchanges to waive certain listing standards, such as composition

and election of the Board of Directors and quarterly reporting of

w7y
[ o

interim earnings, where there are conflicts in the laws and
practices in the home market of the issuer, (Exchange Act Release
No. 24634, June 23, 1987). This flexibility will likely
facilitate the listing of foreign issuers on the New York and
American.Stock Exchanges. . .

CId
0

o Although this change has been instituted by the Commission,
it will dbe a period of time before a significant nunber of
foreign stocks become listed un t-e U,s. exchanges, and there is
no guarantee that a stock of I\ .cular foreign securities firm

" will 'be one of these stocks. This action by the Commission

acknowledges, however, - that although listing standards may not be
identical for each issuer, that they may be similar enough to

~ guarantee a certain quality of security. we believe that listing

-,

-0n . one of the other major world stdck exchanges would also

B . 8imilarly ensure a certain depth of market and public

availability of information about an issuer. This would
dlleviate the liquidity concerns cited by the Commission in

“'aQOpting-Rule 12d3-1 sinmilarly to the protections in the rule
- relating to the equity securities of domestic securities firms.

x

mez

' TheA;quity securities of foreign securities €irms provide

3§£tractivg,1nternationa1 investment opportunities for mutual
~funds. However, at present the only means of such investment is

‘by5$pdividual exemptive order. This is an insufficient remedy
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‘ xjéihéé:it:involves delays in an area where time, @ven a day, is a

critical factor. The ‘result is lost investment opportunities to
Obtaining individual

meet the standardsg °

' 'fffﬁand costly to both the industry and the staff, Permitting

investment companies to purchase the foreign equity securities
" which are. the subject of this request will aslleviate these :
) fburdens—without*impairing investor proteqtion.

>y,

K

7 and complete
’ dment suggested in our April 29,
1987 submission, You have stated that the Division is already

" faced with a full regulatory agenda and that no

to the Commission can be made for the requested rule amendment in
the ‘near future. we Trequest, theraefore, that pending Commission

- action to expand the Scope of the rule to inciude the equity

securities of qualifieq foreign issuers, the Division agree not
© recommend enforcement action to the Commission if an

<. - investment company, without first obtaining an individual
e exemptive order, acquires the equity securities of any of the
‘twelve "Japanese securities firms named’ above, or of any foreign

:;securitiesatirm listed ‘on one o7 the 'world's twelve major stock
.exchanges named- above. Any purchase by an investment company of
such securities would comply with tha quantitative limits of the. -
Tule’as well as any other requirements set forth in the rule. © . .

mﬁé';ould be glad to bro&idg any additional information ,
f to discuss this:request.: :

ested ‘and to-meet you and your staf;

SR ‘1V§rY truly vours,

Susan P. Hart '
‘Assistant General Counsel

u
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In your letter, dated August 24,

12(d) (3) of the Investment Campany Act

circumstancss and pending possible Comn.
440 Act
broker—deal:

. rs or other foreign issuers
their gross

_purchase equity securities of either:
securities firms ("Japanese securities
subject of exemptive orders regarding
listed on one of the stock exchanges r

You assert that, in both instances,
. these equity.securities would camply wi
.. _the 1540 Act,-except for the requiremen
~ - equity security be a "margin security®
. ©of Governors of the Feder
- - purposes of “‘Rule- 1243-1, these equity-
“ ' a "margin security." - Thus, .you concl
© " pose the liquidity concerns cited by

t

ude’
gt;e

1987,
we would not recammend any enforcement acti

¢ investment companies

revenues fram securities relat
kequest no~-action relief under Section 12 (c

(1) « e of the twelve major Japanese
firms
Rile 12. ¥; 2/ or (2) a securities firm
eferred toin your letter. 3

th the prrisions of Rule 12d3-1 under

N ‘as.defindd in Regulation T of the Board
al Reserve System,

Becurities atr3bit the same attributes as

000G 40
SEP30 1967
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file No. 132-3
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. "1/ - These twelve firms are: Cosnm
., 0., Ltd.; Daiwa Securiti

- The Nikko Securities Co., Ltd.;
.~ -Co., Ltd.; The Nomura Securities
.+ Sanyo Securities Co., Ltd.; Wako

|+ ;% 'See Daily Money Fund et a1
S 25,-1986) (notice) and Inve
e (order) ; Merrill Lynch Pacific
-15039 " (Apr.” 4, 1986) (notice) . X
- - (Apr. 30, 1986) (ordec); The Ja
" _No. 14432 (Mar. 20, 1985
«" . (Apr. 16,71985) (order) .

) (notu;e) and

exchanges in that country),
-exchanges in that country),

:Singapore, Tokyo, Toronto,

i 3/ Theée i stock

O Securities O, Ltd.; Dai~ichi Securities
es Co., Ltd.; New Jipan Securities Co
'mefNippfoq Fagyo Kakumairy

Co., ‘Ltd.; (kasan Securitie

- Securities ., Ltd.; Ya-aichi Securities -
OCo., Ltd.; and Yamatane Securities Co., Ltd.’ i

-+ Investment Compny Act Rel. No..
stment Campany Act Rel. No.. 15363
Fund, Inc.,

Investment
Fund, 1Inc,,

.exchanges“are: . Amsterdam,
.Brussels,
“London, - Lux
-and Zurich,

oy Ltdl;”
Securities
S mo' LtdO;

15325 (Sept..
(Oct. 20, 1986)
Investment Company Act Rel. No.
(mpany Act Rel. No. 15077
Investment Company Act Rel.
tnent  Campany Act Rell, No. 14471

Inves

(including all L
Germany (includiig all
Enmu_rg' Milan' New York' Pa:is!

Austxaliar
Copenhagen,
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With respect to the first part of your request, we would not recamend any
enforcement action to the Commission under Section 12(d) (3) of the 1940 Act if,
pending possible Commission action on Rule 1243-1, investment campanies purchase
equity securities of the Japanese securities firms, as described in your letter,
This position is based on the facts and representations contained in your letter.

With respect to the second part of your request, we are, at present, con-
sidering similar issues in the context of an applicatior for exemptive relief. 4/
Because of the factual nature of this part of your request, especially the -
characteristics and requirements of particular stock exchanges (not all of which
-are covered by the pending application), we believe that this part of your
“request should be deferred.-pending staff consideration of the issues in the
processing of applicaticns for exemptive orders. For this reason, we decline
. to grant no-action relief at this time with respect to investment companies'

T purchases of equity securities listed on the stock exchanges referred to in
your letter.

¢ 7 -ZMary S. Podesta ] ) i:;’ }
~ - Chief Counsel - "

T

L *. 4/ see Application of Daily Money Fund et al., File No. 812-6587 (£iled .

Dec. 31, 1986, amended Aug..d, 1987 and Sept. 21, 1987).

S Al

i

7]

[ MY ~ - T - i



