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June 22, 1987

William E. Morley, Esq.
5 Chief Counsel

,Division of Corporation Finance
. Securities and Exchange Commission

450 Fifth Street, N.W.
Washington, DiC. 20549

Dear,Mr.

Re:

1933 Ac t/3 ( a ) (2)
1934 Act/3(a)(12)

.,1939 Act/304(a)(4)

6

BOSTON, MA
'.

SCUTAPOAT, CT

ALIANY, NY

NEWARK, HJ

EDISON, NJ

JACKSON V, LLE, FL

PUBLIC AVAILABILITY DATE: 1 1 -25-87
ACT SECTION : RULE

1933 --- , 131-
1933 3(a)( 2) .--
1934 3(a)(12) ---
1934 3(b) 3b- 5

1939 304(a)( 4) ---

The Redevelopment Authority of the City
of Harrisburg, Pennsylvania

Morley:

This letter is submitted on behalf of our client,
Prudential-Bache Capital Funding, a registered broker-dealer
( "Prudential-Bache"), in connection with its proposed under-
writing of the sale by The Redevelopment Authority of the
City of Harrisburg, Pennsylvania (the "Redevelopment Author-
ity") of approximately $300 million taxable Capital Improve-
ment Bonds, Series 1987 (the "Bonds"), as more fully de-
scribed below. - Stevens & Lee of Reading, Pennsylvania, bond
counsel to the Redevelopment Authority, join in making this
request on behalf of their client.

'r*

,. . - We hereby request, on behalf of our client and the i '
Redevelopment Authority, that the Staff of the Division of '

- Corporation Finance confirm that no action will be recom-
mended to the Securities and Exchange Commission (the "Com= ,mission") if the Bonds, including the interests afforded the '
holders thereof in the hereinafter described Bond Fund, (1) - -1.
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''-· , : :'::--·-«,are' sbld without' being registered, under the Securities Act
1,' ,-of:]1933, as amended-(the "1933 Act"), (ii) are treated as

ekempted securities' under the Securities Exchange Act of .
t . ili , ·3 k ' . - 1934, as ,amended (the "1934 Act") and (iii) are sold without

9 qualification of ;the indenture relating to the Bonds under
the Trust Indenture Act of 1939, as amended (the "1939

r»Act"). In.this,connection, we are-also requesting the ad-
vice of the Staff to the effect that the application of Rule
131 under the 1933 Act and Rule 3b-5 under ,the 1934 Act do

j. not result in the,creation ofra separate security" within
the meaning of such Rules requiring registration under such

. Acts..

.

I. THE PROPOSED OFFERING

The "Redevelopment Authority is a public body cor-
-1 porate and politic organized 'and existing under the Urban

Redevelopment Law, Act of May 24, 1945, 1945 Pa. Laws 991,
: " Pa.,Stat. Ann.ztit. 35, §§1701-1719.1 (Purdon's 1977 and

, »' SuppS 1986), as amended, (the "Act" ) and, as suth, isa
public instrumeritality of the CommonQealth of Pennsylvania.
In enacting the Act, the General Assembly, of the Common-
wealth of Pennsylvania found and declared that blighted
areas existed in many municipalities of the Commonwealth
threatening the social and economic well-being of the commu-
nities in which such areas existed, the property values in
such areas and tax revenues, and that ·in order to promote
and protect the public health and welfare, redevelopment of

3., . such blighted areas is necessary and essential to the publ'ic
- -    interest. The Redevelopment Authority was' formed for the i

purpose of eliminatin4 designated blighted areas in, and
. g

'-0 asibisting 'in' the''redevelopment and renewal of, the City of
f ,Harrisburg. Pursuant to.the Act, the.Redevelopment Author-

.'ity has the power to issue bonds for the purpose of the
d /, I

r

elimination of blighted areas in the ]City of Harrisburg
,«r.- 2 2'"..· ; th:bough , the economically add socially sound redevelopment of

such areas 'for residential, recreational,· commercial, indus- _  ,_3 6IL_j_t+trial or other purposes..'. p r

,
1 r

,.. The.City of Harrisburg,has designated'certain
.areas in,the'.City as blighted and in need'of redevelopment

5 ,,· 4 ' i'jO '' and has asked the Redevelopment Authority to assist in such
' '. - '- redevelopmeht by providing funds in accordance with the ActL

r for the construction and reconstruction of streets, utili-
I. 1 ties and parks · together with' certain other public infra-

. . « · 'structure developments, as 'well, as the acquisition, ren6va-
t
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tion and productive reuse of land and buildings, and other
improvements in such designated areas in the City of Harris-
burg (the "Project") and for other purposes as provided inthe Act. -

The purpose of the Redevelopment Authority's pro-
posed bond issuance is to provide funds for the expenses of
the Project. As described below, a portion of the fundi
raised through such Bond issuance will be used by the Au-
thority on behalf of the City of Hairisburg for surh re-development purposes. The Bonds will be limited obligationsof the Redevelopment Authority and will impose no general
liability upon the Redevelopment Authority, the City of
Harrisburg or any other municipality or political subdi-
vision of the Commonwealth of Pennsylvania for payment ofthe debt service thereon. Income on the Bonds will be sub-ject to federal income taxation.

The Bonds will be issued pursuant to the terms ofa trust indenture ( the " Indenture") between the Redevelop-
ment Authority and a banking institution, as trustee (the
"Trustee"). The proceeds from the sale of the Bonds will beused for the following purposes: (1) to make a depositinto the Project Fund created under the Indenture, from
which the Trustee will disburse funds to the Authority for
use by the Authority on behalf of the City of Harrisburg for
the costs of the Project; (2) to deposit funds in a Bond
Fund to be created under the Indenture ( the "Bond Funl "),
which will be immediately invested in a guaranteed invest-
ment contract to be obtained frdm an insurance company or
other financial institution; and (3) to provide monies forthe issuance costs of the Bonds.

The financing structure of the Bonds is designed
so that,the Project funds that will be disbursed to the
Authority for use by the Authority on behalf of the City of
Harrisburg will be derived from the differential between the
proceeds of the planned offering and the costs of the guar-
anteed investment contract. Payment of the debt service on '
the Bonds wili be completely dependent upon payments to be

,received pursuant to the guaranteed investment contract. It
is anticipated that, in order to purchase a guaranteed in-
vestment contract yielding-funds adequate to service princi-
pal and interest payments on the Bonds, the great preponder-
ance of the proceeds from the issuance of the Bonds will be
invested in the Bond Fund for investment in the guaranteedinvestment contract.

b.

.
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II. DISCUSSION

' 4 .

A. 1933 Act Considerations and Rule 131.

000042

Although the Bonds are securities under Section2(1) of the 1933 Act, they are exempt from the registrationprovisions of Section 5 under Section 3(a)(2) of the 1933Act, which exempts "any security issued or guaranteed by...any political subdivision of a State or territory, or by anypublic instrumentality of one or more States or territo-ries...." As described above, the Redevelopment Authorityis a public instrumentality of the Commonwealth of Pennsyl-vania. Thus, the Bonds are exempt under Section 3(a)(2)Irom the registration provisions of Section 5 because theyare securities issued by a public instrumentality of aState.

Under Rule 131(a) of the 1933 Act, any part of anobligation issued by a governmental unit in Section 3(a)(2)that is "payable from payments to be made in respect ofproperty or money which is or will be used, under a lease,sale or loan arrangement, by or for industrial or commercialenterprise, " is deemed to constitute a "separate security"for purposes of Section 2(1) of the 1933 Act. Absent anexemption, such a separate security would require registra-tion under the 1933 Act.* Applying Rule 131(a) to the Re-development Authority's proposed sale of the Bonds, theissue arises whether payments derived from the guaranteedinvestment contract in the Bond Fund could be interpreted as
being made under a lease, sale or loan arrangement, by or pfor commercial or industrial enterprise.

' In the contemplated transaction, payments madefrom the Bond Fund, funded by a guaranteed investment con-
tract, clearly are not payments within the purview of the --conditions set forth in Rule 131(a). Such payments are notin respect of a "lease, sale or loan arrangement, by or for B,an industrial or commercial enterprise": Hence the proposedobligation does not involve a separate security within the

* We do not address herein, nor do we request the views
of the Staff, regarding whether the guaranteed invest-ment contract would constitute an exempted security
under Section 3(a)(8) of the 1933 Act or Rule 151 pro-' mulgated thereunder.
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meaning of Rule 131(a). In the Release proposing Rule
131(a), Securities Act Release No. 4896, Fed. Sec. L. Rep.
177,525 (67-69 Trans. Bdr.) (February 1, 1968), the Commis-
sion indicated that Rule 131 is directed to financing plans
with respect to the activities of a private company. Id. atp. 83,094. The proposed transaction in no way representssuch a financing. Rather, the sale of the Bonds represents
a financing by a state instrumentality for a public purpose,
as described above, with the investment of proceeds in the
Bond Fund serving as an effective means of furthering the
public purpose. In a recent no-action letter, the Staff
adopted a no-action position regarding the inapplicability
of Rule 131 in circumstances in relevant part analogous to
the proposed offering. In Cache County, Davis County, Salt
Lake County, Utah County and Weber County (available Janu-
ary 16, 1987), the Staff accepted the view that a bond re-
tirement fund consisting of guaranteed investment contracts
from one or more insurance companies, public utilities or
similar triple A institutions would not constitute a "lease,
sale or loan arrangement" deemed to be a separate security
by Rule 131(a). That letter involved a transaction under
which certain Utah counties proposed to issue zero coupon
bonds, over· half the proceeds of which were to be used to
fund the bond retirement fund, with the remaining proceeds
to be invested primarily in venture capital investments in
new and developing non-public companies. See also Dunes
Community Development District (available Marcii-2,- 1987).
It is respectfully submitted that, in view of the clear
public purpose and related circumstances of the proposed
Redevelopment Authority financing, as well as the analysis
of Rule 131 accepted in the recent Cache County no-action
letter, the payments in respect of the guaranteed investment
c6ntract to be utilized in the Redevelopment Authority fi-
nancing are not with respect to "a lease, sale, or loan
arrangement, by or for industrial or commercial enterprise"
within the parameters of Rule 131.

We believe that the grounds for the inapplicabil-
ity of Rule 131 and any related registration requirements
are most correctly premised on the above analysis. However,
it should also be noted that a secondary ground for exemp-
tien from registration can be found in the actual language
of subsection (b)(2) of Rule 131. Rule 131(b)(2) provides
that an obligation is not a "separate security" for purposes
of Rule 131(a) if it "relates to a public project or facil-
ity owned and operated by or on behalf of'and under the
control of a governmental unit" specified in Section

k
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3(a)(2). Thus, even if the contemplated transaction couldbe interpreted to involve a "lease, sale or loan arrange-
ment, by or for industrial or commercial enterprise, " the
exception provided by Rule 131(b)(2) should be applicable.
As indicated above, the purpose of the proposed initial Bond
financing, and the related investment in the guaranteed
investment contract, is :0 make available funds to be used
by the City of Harrisburg for the construction and re-
construction of streets, utilities, parks and other public
infrastructure developments in designated blighted areas
within the City. In Dunes Community Development District,
the Staff recently took a no-action position under Rule
131(b)(2) where there was a substantial degree of public
ownership and control over a project. The governmental
purpose and ownership of the redevelopment project contem-
plated by the Redevelopment Authority is even more apparent
than in Dunes and the no-action letters cited 'therein.
Thus, the guaranteed investment contract conte ov: ted by the
proposed Redevelopment Authority financing com€+ .:ithin the
specific exemptive language of Rule 131(b)(2), since such
obligation is an integral part of the effectuation of a
financing which relates to a project with clear public pur-
pose and ownership.

B. 1934 Act Considerations and Rule 3b-5.

Although the Bonds are securities as defined in
Section 3(a)(10) of the 1934 Act, they are "exempt,ed securi-
ties" within the meaning of Section 3(a)(12) of the 1934
Act. "Exempted securities" include "municipal securities, "
as defined in Section 3(a)(29) of the 1934 Act. Section
3(a)(29) of the 1934 Act defines "municipal security" as

securities which are direct obligations
of, or obligations guaranteed as to
principal or interest by, a State or any
political subdivisj.on thereof, or any
agency or instrumentality of a State or
any political subdivision thereof '....

As described above, the Bonds are obligations of the Re-
development-Authority, an instrumentality of the Common-
wealth of Pennsylvania. Thus, the Bonds are "municipal
securities" under Section 3(a}(29) and therefore are "ex-
empted securities" under Section 3(a)(12). The Staff in
prior no-action letters has-agreed that revenue bonds pay-

' able other;wise than from the gerieral revenues of municipal
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issuers, as is the case in the proposed transaction, aremunicipal securities for purposes of Section 3(a)(29). See,e.g., Kidder, Peabody & Co. Incorporated (available July 17,1984); Cache County.

In a variety of circumstances involving a complexarray of municipal obligations, the Commission has consis-tently taken the view that taxable obligations issued by amunicipality are "municipal securities", and thus directobligations, for purposes of Section 3(a)(29) where, as 'inthe case of the Redevelopment Authority's proposed Bondissuance, payment of principal of and interest on such ob-ligations derives from a source other than the public entityissuing the bonds. For example, in Kidder, Peabody, supra,the Commission agreed that obligations were municipal se-curities under Section 3(a)(29) where the obligations werepayable solely from the proceeds of certi ficates of'- depositplaced in trust by i bank. More recently, in Cache County,supra, the Commission accepted-the view that obligationswere municipal securities under Section 3(a)(29) where pay-ment on the bonds derived from a fund consisting of eitherobligations issued by an agency of the United States orguaranteed investment contracts issued by an insurance com-pany, public utility or similar "Triple A" rated institu-tion.

Further support for our position that the Bondsare municipal securities for purposes of Section 3(a)(29)can be found in the legislative history underlying thisprovision. In enacting Section 3(a)(29), Congress did notintend that this provision only cover municipal obligationswhere payment on the bonds would derive from the municipal-ity itself. Rather, Congress intended for Section 3(a)(29)to "embrace a multifaceted, complex array of state and localdebt." S.-Rep. No. 94, 75th Cong., 1st Sess., reprinted in1975 U.S. Code Cong. Admin. News 179, 216. Congress statedthat:

Unlike corporate securities, which are
relatively homogenous within major cate-
gories.:., municipal bonds constitute a
highly individualized type of securi-
ties. - In addition to-differences in
investment quality..., bonds vary ac-
cording to the niture of: the debt. For,
example, such securities may be general
obligations of -the i'ssuer; backed>by the
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"full faith and credit" of the issuing
government .to the extent of its powers
of taxation; or they may be revenue
bonds, payment of which is secured only
by funds generated by use of the facil-
ity financed by the proceeds of the bond .
issue. In addition, municipal securi-
ties include special assessment and
industrial revenue bonds.

000046

Rule 3b-5 of the 1934 Act is the companion to Rule
131 in the 1933 Act and contains provisions substantially
identical to Rule 131. We submit, for the reasons stated
above with respect to Rule 131, that the Redevelopment Au-
thority's proposed sale of the Bonds does not involve a
"separate security" under Rule 3b-5 that would require reg-
istration under the 1934 Act.

C. 1939 Act Considerations.

Section 304(a)(4)(A) of the 1939 Act states that
the Act does not apply to

any security exempted from the provisions of the
Securities Act of 1933, as heretofore amended, by
paragraph (2), (3), (4), (5), (6), (7), (8) or
(11) of subsection 3(a) thereof....

As discussed above, the Bonds are exempt from the registra-
tion provisions under Section 5 of the 1933 Act under Sec-
tion 3(a)(2)'of the 1933'Act. Thus, the Bonds are exempt
from the provisions of the 1939 Act under Section
304(a)(4)(A) of the 1939 Act. Furthermore, for the reasons
stated above, the Bond Fund and the guaranteed investment
contract are also exempt from the registration provisions of
the 1933 Act under Section 3(a)(2) of the 1933 Act because
they 'do 'not constitute "separate- securities" under Rule
131(a). Thus, the Bond Fund and the guaranteed investment
contract also are exempt from-the 1939 ·Act under Section 304
(a)(4)'(A). of the 1939 Act.

S.-
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Based upon the foregoing, we respectfully request
the advice of the Staff to the effect that (a) it will not
recommend any action to the Commission if (i) the Bonds are
offered and sold without registration under the 1933 Act,
(ii ),the Bonds are treated as exempted securities under the
1934 Act, and ( iii) the Bonds are sold without qualifying
the Indenture relating to the Bonds under the 1939 Act; and
(b) no "separate security" is created under the foregoing
facts within the meaning of Rule 131 under the 1933 Act or
Rule 3b-5 under the 1934 Act that would require registraticn
under such Acts, in reliance upon the opinion of our firm
that such registration and qualification are not required
and that such treatment is appropriate. Stevens & Lee, bond
counsel to the Redevelopment Authority, concur in the views
and opinions set forth herein.

In accordance with the procedures outlined in
Securities Act Release No. 6269 (December 5, 1980), we en-
close seven extra copies of this letter for the convenience
of the Staff.

The Redevelopment Authority expects shortly to
offer and sell the Bonds. Accordingly, we respectfully
request a response to this request as soon as practicable,
and, if possible, a response within 30 days of your receipt
o f this letter.

If you have any comments or questions relating to
this request, or if you anticipate formulating a response
not consistent with our interpretation, please feel free to
contact either the undersigned at (212) 715-8080 or Peter R.
O'Flinn, Esq. of this office at (212) 715-8017. Please also
feel free to contact Joseph M. Harenza, Esq. or Jay Brown,
Esq., of Stevens & Lee at (215) 376-9781.

s-'1 ·'

Very truly yours,

Cameron F."j MacRae III, P.C.
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LEBOEUF, LAMB. LEIBY & MACRAE
A PAMTNERSHIP INCLUDING PROFESSIONAL CORPOnATIONS

520 MADISON AVENUE

5 NEW YORK. NY 10022

(212) 715.8000

TELEX:423416 FACSIMILE: 212·371·4640

LKBOCUF, LAMa, LEIBY & MACRAE (UK)

L.ONOON, ENGLAND

William E.'Morley, Esq.
Chief Counsel ··

Division:'of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Re:

Dear-Mr.

000048

1933 Act/3(a)(2)
1934 Act/3(a)(12)
1939 Act/304(a)(4)

June 22, 1987

Confidentiality for No-Action Request Filed
June 22, 1987 for The Redevelopment Authority
of the City of Harrisburg, Pennsylvania

Morley:
,

Pursuant to 17 C.F.F.. § 200.81(b)(1986), we are
submitting this letter on behalf of our client, Prudential-
Bache Capital Funding ( "Prudential-Bache"), to request that

. the Staff of the Securities and Exchange Commission ( "Ccm-
mission") grant confidential treatment until 90 days after
the.expirition-of 30 days from the date of the Staff' s re-
sponse to Lthe no-action letter submitted on June 22, 1987 by
this firm on'behalf of our client relating to The Redevelop-
ment'Authority of the City of Harrisburg, Pennsylvania ( the

o'Redevelopment Authority") proposed bond financing. Stevens
&-Lee/of Reading, Pennsylvania, bond counsel to the Re-
ddvelopment Authority, join-in making this request on behalf
,bf their client.
.t Q,,

-29:·-.. 7.3As<'m817e, fully described in ·our no-action request,
the proposed bond financing by the Ikedevelopment Authority,
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which involves the investment of a portion of the proceeds
from.the sale of the bonds in a guaranteed investment con-
tract, is a- relatively unique concept developed by Pruden-
tial-Bache. The disclosure of the Redevelopment Authority' s
no-action request and the Staff' s response thereto without
granting confidential treatment for 90 days after the ex-
piration of 30 days from the Staff's response could jeopar-
dize the highly proprietary nature of the concept and could
detrimentally affect the success of the the Redevelopment
Authority' s proposed offering. Therefore, we are of the
view that confidential treatment should be accorded to the
no-action request.

If you have any comments or questions relating to
this request, please feel free to contact either the under-
signed at (212) 715-8080 or Peter R. O'Flinn, Esq. of this
office at (212) 715-8017. Please also feel free to contact
Joseph M. Harenza, Esq., or Jay Brown, Esq. of Stevens & Lee
at (215) 376-9781.

1. '11

* d}-' .'

ff; 'fit,,., '.' -

Very truly yours,

(51> lu\L <
Cameron F. MacRae III, P.C.
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.July 29, 1987

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
8 DIVISION OF CORPORATION FINANCE

000030

Re: 'Redevelopment Authority of the City of Harrisburg, Pennsylvania
Incoming letter dated June 22, 1987

9 r

Based on the facts presented, this Division will not recommend
enforcement action to the Commission if the Redevelopment
Authority, in reliance on your opinion that the exemptions
afforded by Section 3(a)(2) of the Securities Act of 1933 (the
"1933 Act") , Section 3(a) (12) of the Securities Exchange Act of
1934 (the "1934 Act") and Section 304(a)(4) of the Trust Indenture
Act of 1939 (the "1939 Act") are available, offers and sells the
Bonds (including the interests of the holders thereof in the
Bond Fund) as described in your letter without registering the
Bonds under the 1933 Act or the 1934 Act or qualification under
the 1939 Act. It is also our view that payments from the Bond
Fund would not be made in respect of property or money which is
or will be used, under a lease, sale or loan agreement, by or
for industrial or commercial enterprises, and would thus not be
deemed separate securities under Rule 131(a) under the 1933 Act
and Rule 3b-5 under the 1934 Act.

Because these positions are based on the representations made
to the Division in your letter, it should be noted that
different facts or conditions might require another conclusion.
Moreover, this letter only expresses the Division's position on
enforcement action and does not purport to expiess legal
conclusions on the questions presented.

With regard to your request for confidential treatment for an
additional 90 days pursuant to 17 CFR 200.81, please be advised
that your request has been granted for that period.

Sincerely,

CZ?-·v-·r,
. Sara Hanks

Attorney-Fellow

I.
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