
SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 

DIVISION OF 
COCtCORAflON FlNANCe 

SEP 2 0 1982 

Jarnes F. Basque, Esq.  
Foley & Lardner 
Pos t  Off ice  Box 1497 
F i r s t  Wisconsin Plaza 
1 South Pinckney S t r e e t  
Madison, Wisconsin 53701 

Dear M r .  Basque: 

This  i s  i n  response t o  your l e t t e r  of  August 18, 1982 t o  t h i s  
D iv i s ion ' s  Off ice  of  Small Business Pol icy  i n  which you reques t  

. i n t e r p r e t i v e  advice as t o  t h e  provis ion  i n  Regulation D t h a t  ba r s  
investment companies from us ing  Rules 504 and 505 under the  1933 Act. 
You have a l s o  requested advice a s  t o  the appropr i a t e  f o r n  of d i sc losu re  
f o r  a Small Business Investment Company r e l y i n g  on a n  exemption from 
r e g i s t r a t i o n  under Fkgulation.2.  

You r ep resen t  a newly formed corpora t ion  applying f o r  a l i c e n s e  
as a S m a l l  Business Investment Company and preparing t o  undertake a 
s tock  o f f e r i n g  of around $500,000. 
so t h a t  t h e  i s s u e r  w i l l  f a l l  w i th in  the except ion t o  the  d e f i n i t i o n  of  
"investment company" contained i n  s e c t i o n  3(c) (1)  of t he  Investment 
Company Act of 1940 ( t h e  "1940 Act"). 

You in tend  t o  s t r u c t u r e  the  o f f e r i n g  

The exemptions from 1933 A c t  r e g i s t r a t i o n  i n  Rules 504 and 505 
are not  a v a i l a b l e  t o  investment companies. 
view t h a t  t h i s  l i m i t a t i o n  should be construed t o  apply t o  investment 
companies a s  def ined under the  1940 Act. 

This Divis ion i s  of the  

The term "investment company" i s  def ined i n  Sec t ion  3 of the  
1940 Act. Sec t ion  3 a l s o  inc ludes  c e r t a i n  except ions t o  the d e f i n i t i o n .  
One except ion ,  t h a t  contained i n  s e c t i o n  3(c)  (1) , removes from the 
investment company d e f i n i t i o n  any i s s u e r  whose s e c u r i t i e s  a r e  held by 
not  more than 100 persons,  i f  the  i s s u e r  "is not making and does not  
p re sen t ly  propose t o  make a pub l i c  o f f e r i n g  of i t s  s e c u r i t i e s . "  

The Division of Investment Management had advised t h i s  Divis ion 
t h a t  i t  regards  a n  o f f e r i n g  under Rule 505 to be non-public f o r  
purposes of s e c t i o n  3 ( c ) ( l )  of the 1940 Act. 
view, the re fo re ,  t h a t  a n  i s s u e r  excepted from the  investment company 
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d e f i n i t i o n  under s e c t i o n  3 ( c ) ( l )  of the  1940 Act does n o t  f a l l  w i t h i n  the  scope of 
the p rov i s ion  i n  Rule 505 t h a t  restricts investment companies from using the r u l e .  

depending on the f a c t s  of the  p a r t i c u l a r  case, i t  might regard an o f f e r i n g  under 
Rule 504 to  be  pub l i c  f o r  purposes o f  s e c t i o n  3 ( c ) ( l )  o f  t h e  1940 Act. Thus, 
a n  i s s u e r  engaged i n  the  a c t i v i t i e s  descr ibed  i n  s e c t i o n  3(a)  of the  1940 Act 
and making o r  proposing to  make a n  o f f e r i n g  under Rule 504 might f a l l  w i t h i n  
the  d e f i n i t i o n  of investment company under the  1940 Act. 
in terpretat ioi ,  t h i s  Div is ion  is of the  view t h a t  t he  a v a i l a b i l i t y  of  Rule 
504 to  such an  i s s u e r  w i l l  depend on whether t he  o f f e r i n g  under Rule 504 i s  
deemed pub l i c  o r  non-public f o r  purposes of  s e c t i o n  3(c)( l )  of the  1940 Act. 
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The Divis ion  of Investment Management also has advised th i s  Div is ion  t h a t ,  

Given t h i s  

Your l e t te r  also raises a ques t ion  concerning the d i s c l o s u r e  o b l i g a t i o n s  
under Regulation D f o r  a Small Business Investment Company. 
d i r e c t s  the non-report ing i s s u e r  t o  Form S-18 as a guide f o r  the  p repa ra t ion  of  
i t s  Regulation D disclosure-document .  
'S-18 i s  n o t  a v a i l a b l e  t o  the  i s s u e r ,  i t  should t u r n  t o  that  form o f  r e g i s t r a t i o n  
t h a t  the  i s s u e r  would be e n t i t l e d  t o  use. 
Small  Business Investment Company may r e f e r  t o  Form N-5 i n  complying wi th  the  
p rov i s ions  of Rule 502 (b) (2) (i) (A). 

Rule 502(b) (2) ( i )  (A )  

The r u l e  f u r t h e r  provides  t h a t  i f  Form 

This  Div is ion  i s  o f  the  view t h a t  a 

S ince re ly ,  

.y David B.H. Mar t in ,  Jr. 
S p e c i a l  Counsel 


