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We have revised the Oc~muission’ s comments with respect to the GAO’s
draft report concerning the FCPA in accordance with the instructions the
Cc~nission gave us on Monday, January 19, 1981, and transmitted those
ccmments to the GAO earlier today. A copy of the ccmments is attached
for the Ommnission’s information.

Late Monday afternoon, we received a letter from Phillip B. Heymann,
the Assistant Attorney General for the Criminal Division of the Justice
Department, which sets forth the Department’s views with respect to the
discussion of the bribery prohibitions contained in the draft which the
Oommission considered Monday morning. A copy of Mr. Heymann’s letter is
also attached. As the Ccrmlission directed, we have made changes in response
to the Department’s concerns and have been advised by a representative of
the Depar~nent that the Depar~nent’ s concerns have been satisfied. In
addition, although the Department’s comments will not discuss the
accounting pr~visions, the Department’s representative has indicated that
he does not object to the views the Cc~mission expresses with respect to
those provisions.
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The Securities and Exchange Commission has authorized me to transmit
to you its views with respect to the draft report of the General Account-
ing Office (’~AO") concerning the implementation and impact of the Foreign
Corrupt Practices Act ("FCPA"). We respectfully request that you transmit
this memorandum together with your report to the Congress.

The completion of the GAO study is an important event. The GAO’s
survey of 250 industrial corporations establishes an empirical data base
which provides information that will assist the Commission, the Justice
Department and the Congress in assessing the impact and implementation of
the FCPA. As a result, the GAO’s report constitutes a significant contri-
bution to discussions concerning the impact and meaning of the Act.

We realize there is a widespread perception that the FCPA is causing
difficulties for American business. TO the extent that ~ies no longer
may pay bribes to foreign officials in order to obtain or retain business,
or hide such payments in "off-the-books" slush funds, these results are
among the principal intended purposes of the Act. To the extent that there
may be other problems that are unintended, however, the Commission agrees
that they should be remedied so that businessmen who wish to conduct their
business in accordance with the requirements of the Act can comply with
the law without encountering undue burdens. What is striking about the
data on which the draft report is based is the fact that the empirical evi-
dence does not support the widespread perceptions of difficulties. If the
data are reliable (and there may be some questions as to that), the rhetoric
concerning ambiguities and difficulties does not appear consistent with the
reality. As a result, the controversy surrounding the FCPA may wel! be a
case in which conv~tional wisdom lacks a basis in hard fact. Nevertheless,
the Cxmmtission wishes to make clear that it stands ready to support reason-
able proposals for assisting the business ccnmmmuity, in a manner consistent
with the intended purposes of the law, in complying with the requirements
of the Act.

Although new legislation often has rough edges that can only be polished
by the forces of time and practical experience, the results of the GAO sur-
vey are quite positive. The survey data indicates that the FCPA has been
a remarkable success and that many companies felt it necessary, in light of
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the enactment of the FCPA, to make important changes in their audit and in-
ternal accounting control functions, and in their codes of conduct, despite
the fact that a large number had already made changes in these areas in the
four years prior to enac~nent of the statute. The data suggest that in the
absence of the statute serious deficiencies would have remained uncorrected.
The data also indicate that the bribery prohibitions of the Act have been
effective in reducing corporate bribery of foreign officials and that these
results have been achieved without serious losses of overseas business.

The draft report correctly points out that the FCPA has been the sub-
ject of controversy in the three years since the statute was enacted. It
also notes allegations of some persons that key terms of the Act are ambigu-
ous and confusing and reco~nends consideration of possible steps that could
be taken to alleviate the concerns that have been expressed. In this con-
text, the ~ssion recognizes that implementation and interpretation of
the FCPA involves the consideration of several difficult issues. In addi-
tion, although the Oommission has a number of reservations about the dis-
cussion set forth in the draft report, it welcomes the completion of the
GAO’s draft report because it has provided the occasion for the Ocranission
to address important issues concerning the FCPA, and assisted the Oommis-
sion in clarifying its own views, in light of the survey data.

Although our comments are rather lengthy, we believe that the GAO will
find our vie~s constructive and helpful. Our comments seek to put the
Act and its legislative history in perspective, to explain why many of the
criticisms of the Act are either misplaced or exaggerated and to emphasize
the importance of going beyond the assertions of some persons that the Act
is confusing and ambiguous to an analysis of competing policy considerations
and an effort to reconcile tP~se ccmpeting considerations in a manner that
is consistent with the purposes of the Act. In addition, our comments con-
cerning the draft report eludicate the Commission’s position with respect
to important points in a manner that we hope will lead to a greater under-
standing of the impact and meaning of the Act. In this context, we believe
it would be useful for the GAO to include a more detailed assessment of the
merits and shortccmings of the criticisms that have been leveled at the Act
in order to assist the Congress in evaluating the important issues that
exist concerning the FCPA.

Our comments are set forth below with respect to each of the four
chapters in the GAO’s draft report. Please note, however, that any changes
made in response to our comments may also have to be made at appropriate
places in other portions of the draft, as well as in the cover summary and
the digest.

Chapter i: PERSPECTIVE

A. Reasons for Enactment of the Briber~ Prohibitions of the FCPA

We can well understand the desire for relative brevity in the report,
and we are of course aware of the length of this response. But a more de-
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tailed background explanation is necessary, in our view, for a proper under-
standing of the issues dealt with in the draft report. There is, for example,
only a single sentence concerning the reasons for enactment of the bribery
provisions, which states that "the Oongress perceived corporate bribery as
(i) unethical, (2) unnecessary to the successful conduct of business, and
(3) harmful to our relations with foreign goverr~ents." There is no attempt
to provide an appreciation of the costs for the nation and American business
that the Congress viewed as resulting from corporate bribery.

The legislative history reflects that a primary concern of Congress
was the fact that corrupt payments to foreign officials had caused serious
damage to American foreign relations in critical areas of the world. The
House Report pointed out that revelations of corporate br~e_ry "shook the
Government of Japan to its political foundations and gave opponents of
close ties between the United States and Japan an effective ~apon with
which to drive a wedge between the two nations." i/ In addition, the House
Report observed that, in Italy, alleged payments to officials of the Italian
Government "eroded public support for that Government and jeopardized U.S.
foreign policy, not only with respect to Italy and the Mediterranean area,
but with respect to the entire NATO alliance as well." 2/ The Senate Re-
port voiced similar concerns and noted, "The image of American democracy
abroad has been tarnished." 3/

The Congress also determined that bribery of foreign officials could
seriously injure the long-range interests of American business. For ex-
ample, the Senate Report on the FCPA concluded that "[c]orporate bribery
of foreign officials * * * affects the very stability of overseas business,"
and is a practice that "is fundamentally destructive" of the basic tenet
of our free market system -- the principle that competition for sales
"should take place on the basis of price, quality and service." 4/ The
House Report expressed similar concerns. Moreover, with respect to the
direct costs that American businesses might incur as a result of bribery
of foreign officials, the House Report added that the exposure of corpo-
rate bribery can damage a company’s image, lead to costly lawsuits, cause
the cancellation of contracts and result in the expropriation of valuable
overseas assets. 5/ These costs are often overlooked in discussions of
the bribery prohibitions.

i/ H.R. Rep. 95-640, 95th Cong., Ist Sess. 5 (1977).

21 l_d.

3/ See S. Rep. No. 95-114, 95th Cong., ist Sess. 3 (1977).

4/ H.R. Rep. No. 95-640, supra at 4-5.

51 l_d.



-4-

B. Reasons for Enactment of the Accounting Provisions

In the context of the reasons for enactment of the accounting provi-
sions, the draft merely indicates that the Commission "found that millions
of dollars were inaccurately recorded in corporate books and records." It
does not adequately reflect why the Commission and the ODngress thought it
was important to enact the accounting provisions.

It should be noted at the outset that the accounting provisions were
intended largely as a self-regulatory measure. The Ocmanission’s Re-
port on Questionable and Illegal Corporate Pa!m~_nts and Practices, which
recommended the enactment of the accounting provisions to the Congress,
reflects that the primary thrust of the Commission’s actions in the area
of questionable payments was "to restore the efficacy of the system of
corporate accountability and to encourage the boards of directors to exer-
cise their authority to deal with the issue." 6/

In detailing the Commission’s findings with respect to the corporate
payments cases that had came to its attention during the previous three
years, the Commission’ s Report concluded:

The almost universal characteristic of the cases re-
viewed to date by the Commission has been the apparent
frustration of our system of corporate accountability
which has been designed to assure that there is pro-
per accounting of the use of corporate funds and that
documents filed with the Commission and circulated to
shareholders do not cmit or misrepresent material
facts. !I

The "most devastating disclosure" resulting from the Ocnm~ission’s in-
quiry was the extent to which some companies had falsified their books and
records, in many cases with the knowledge of top management. 8/ The Ozm-
mission’s Report also found a number of other disturbing practices associ-
ated with the making of questionable or illegal payments, including the
"accumulation of funds outside the normal channels of financial account-
ability, placed at the discretion of one or a very small number of cor-
porate executives not required to account for expenditures from the fund, ’°
the use of "non-functional subsidiaries and secret bank acoounts" and the
use of various methods of "laundering" or otherwise disguising the source

Senate Ccranittee on Banking, Housing and Urban Affairs, Relgort of the
Securities and Exchange Ccmmlission on Questionable and Illegal Corpor-
ate Payments and Practices, 95th Cong., ist Sess. (1976) (hereinafter
referred to as "the Con~ission’s Report") at b.

Id. at a (emphasis added).

I d. at 58 and a.
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of funds used for such pal~nents or the purposes for which they were dis-
bursed. 21

In brief, the Oo~nission reported that its experience in uncovering
questionable and illegal paMnents had revealed a breakdown in the system
of corporate accountability, which was a matter of concern irrespective
of any bribery or questionable payments. I0/ As the Commission’s Report
po~ted out:

A fundamental tenet of the recordkeeping system of
American companies is the notion of corporate account-
ability. It se~ns clear that investors are entitled
to rely on the implicit representations that corpor-
ations will account for their funds properly and will
not "launder" or otherwise channel funds out of or
omit to include such funds in the accounting system
so that there are no checks possible on how rm~ch of
the corporation’s funds are being expended or whether
in fact those funds are expended in the manner manage-
ment later claims, l_!l/

~he Commission was concerned because questionable and illegal corpor-
ate payments, and the related practices associated with such payments, had
"cast doubt on the integrity and reliability of the corporate books and
records which are the very foundation of the disclosure system established
by the federal securities laws." 12/ Accordingly, the Report stated:

Whatever their origin, the Commission regards defects
in the system of corporate accountability to be matters
of serious concern. Implicit in the requirenent to
file accurate financial statements is the requirement
that they be based on adequate and truthful books and
records. The integrity of corporate books and records
is essential to the entire reporting system administer-
ed by the Ocmmission. 1__3/

Khile it is true that the accounting provisions "v~re intended to oper-
ate in tandem with" the bribery prohibitions of the FCPA to deter corporate
bribery, the deterrence of such bribery was intended to be a result of a

9/ I__d. at 23-24.

i0/ I__d. at b.

i__i/ I__d. at 58.

12/ I__d. at 49-50.

z..__d.
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more effective system of corporate accountability, rather than the sole pur-
pose that those provisions were intended to achieve. Statements (see page 2
of the draft report) to the effect that accounting provisions are "far-
reaching," much broader" than the title of the FCPA suggests, and neither
"limited to ccmpanies doing business abroad, nor * * * restricted to corrupt
pa~nents" appear to overlook the concern for improving corporate account-
ability.

Without the perspective provided by the analysis set forth in the Com-
mission’s report and in the legislative history of the FCPA, a reader unfamil-
iar with those sources might draw the erroneous conclusion that perhaps the
Congress failed to understand the implications of what it wins doing when it
adopted provisions prescribing "internal accounting control objectives and
recordkeeping requirements that go beyond corrupt foreign payments" (id.)
Nor %ould such a reader have a sufficient basis for understanding why the
statute was enacted and the goals that it is intended to achieve.

C. Undue Emphasis Upon Potential Criminal Liability

Chapter I also evidences a preoccuption with the fact that a viola-
tion of the FCPA could, in an appropriate case, result in a criminal prose-
cution. For example, the draft report states (page 3) that criminal penal-
ties for violation of the accounting provisions would result in "a fine of
up to $i0,000 and imprisonment up to 5 years" (emphasis added). The report
then adds (p. 3) that, "[d]epending on the circumstances, a violation could
also result in a SEC civil enforcement action" seeking equitable relief
(emphasis added). This suggests that criminal prosecution will be the
principal method of enforcement of the accounting provisions when, in fact,
it is the civil injunctive action that is the principal mode of enforcement.
A criminal prosecution would be recommended to the Justice Department for
violation of the accounting provisions only in the most serious and egre-
gious cases. In addition, even if a prosecution should be commenced by the
Department, the question of penalties would depend upon the outcome of a
trial (if a "not guilty" plea is entered) and the determination by a fed-
eral district judge as to what penalty is appropriate, after the trial, and
after a finding of a "willful" violation.

The draft report makes no mention of the fact that the Oc~ssion has
brought six injunctive actions to enforce the accounting provisions in the
three years since the FCPA was enacted. In contrast, no criminal cases have
been reccnmended to the Justice Department to enforce thoseprovisions.
Nor does the draft report describe the circumstances that caused the Com-
mission to seek equitable relief in the courts. In each case, the viola-
tions were of a serious nature and we are not aware of any criticism that
those actions were in any way inappropriate.

Moreover, even in the context of civil injunctive actions, many of the
fears reflected in the draft report with respect to the possible enforce-
ment of the accounting provisions are misplaced. The Oommission’s Chairman,
Harold M. Williams recently gave an address to a meeting of the American In-
stitute of Certified Public Accountants ("AICPA"), which was entitled "The
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Accounting Provisions of the Foreign Corrupt Practices Act: An Analysis." 14/
In that address, he stated the Commission’s policy -- with the concurrence
of all of the other Commissioners -- concerning Commission actions to en-
force the accounting provisions. After pointing out that the Commission
has oonsidered the commencement of enforcement actions "prudently and with
common sense," he noted that

"the Commission has not sought out violations of the accounting pro-
visions for their own sake; indeed, we have not chosen to bring a
single case under these provisions that did not also involve other
violations of law. The Commission, instead, places its greatest
emphasis on encouraging an environment in which the private sector
can meet its responsibilities in complying with the Act meaningfully
and creatively."

Toward the end of the address, C~airman Williams indicated that the Oc~rais-
sion’ s efforts have been directed toward encouraging

"public companies to develop innovative records and control systems,
to modify and improve them as circumstances change, and to correct
recordkeeping errors when they occur without a chilling fear of
penalty or inference that a violation of the Act is involved."

C~airman Williams also pointed out that the principal objective of the
accounting provisions is to prevent knowing or reckless conduct; and he
alluded to the fact that the courts must find that there is a reasonable
likelihood that a defendant will engage in violative conduct in the future
before injunctive relief is appropriate:

"[W]e %ould expect that the courts will issue injunctions only when
there is a reasonable likelihood that the misconduct %ould be re-
peated. In the context of the accounting provisions, that showing
is not likely to be possible when the conduct in question is inad-
vertent."

In the context of civil injunctive actions, but not criminal prosecutions,
Chairman Williams also declared, as a statement of the CcnTaission’s policy,
that "[i]f a violation was ccnmzitted by a low level employee, without the
knowledge of top management, with an adequate system of internal control,
and with appropriate corrective action taken by the issuer, we do not be-
lieve that any action against the company would be called for." Like in-
advertent conduct, such unauthorized violations by low~level employees
would not generally support a showing that the issuer qua issuer will re-
peat the conduct in the future~ An injunction against the issuer would
therefore be inappropriate.

14/ The address was delivered on January 13, 1981, in Washington, D.C.
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The draft report also gives undue emphasis to potential criminal lia-
bility under the bribery provisions. It notes that the "potential penal-
ties for violating the antibr~bery provisions are severe" and further notes
that, in addition to the penalties described above in the context of the
accounting provisions, the FCPA provides that "SEC registrants and domes-
tic concerns * * * can be fined up to 1 million." The draft report fails
to mention that the Commission has commenced only one injunctive action to
enforce the br~_ry prohibitions in the three years since the statute was
enacted. In addition, the Justice Department has brought one civil injunc-
tive action, and one action that had both civil and criminal aspects, to
enforce the bribery prohibitions. 15/ Thus, contrary to the ~pression
suggested by the draft report, a criminal prosecution does not aUtomatic-
ally result whenever the Commission or the Justice Department discovers a
violation of the bribery prohibitions.

De Use of Anonymous Comments That Are Not Part of the Empirical Data
Base Acquired in Response to the GAO’s Questionnaire and Limited
Supplemental Survey

The draft report appears to be based, in large measure, upon information
derived from sources other than the responses to the questionnaire and the
GAO’s limited supplemental survey of leading companies in the aircraft and
construction industries. To the extent the data received in response to the
questionnaire is based on accepted survey and statistica! san~ling tech-
niques, together with a audit of 27 of the respondents to assess the cred-
ibility of their responses, the GAO Report provides empirical data tb~t has
a credible basis. Unfortunately, this empirical data is mixed together
with anonymous cc~nents received from public accotmting firms, professional
accounting an auditing organizations, professional legal associations, "cog-
nizant business and public interest groups" and certain government officials
that do not have responsibility for administering or enforcing the FCPA.
Because these oumnents are often stated in conclusory terms, it cannot always
be determined what the reasons for those comments are, whether those reasons
have merit or whether they may be based upon faulty premises. Moreover,
the draft report tends to include negative comments from such sources with-
out any apparent effort on the GAO’s part to evaluate whether the reasons
have merit, or whether the statements repeated in the draft are credible.

Moreover, most of these criticisns are anonymous. Although we recog-
nize that sane persons may be reluctant to speak about corporate bribery in
a public manner as a result of the "sensitivit!’ of the subject (see pages
16 and 19 of the draft report), this does not alter the fact that anonymous
comments are neither as credible nor as probative as the empirical data the
GAO received in response to its questionnaire. For example, Representative
Bob Eckhardt, one of the principal sponsors of the FCPA, emphasized the im-
portance of having critics of the FCPA speak with candor and a willingness
to make their position public and open, so that the Congress can make its

15/ See Securities Exchange Act Release No. 17099 (Aug. 28, 1980); 45 Fed.
Reg. 59001 (Sept. 5, 1980).
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c~m evaluation of the facts. 16/ During a hearing before the Su~ttee
on (~ersight ar~ Investigations of the House C~ttee on Interstate ar~
9brei~ Ck]nnerc~, the C~ir~un of the White ~use Task ~O~e (~ Exert Dis-
ince~tives indicated that that gzz)up had received certa~ ~orn%~tion akxm/t
the ~ct of the FC2A fr~ many ~ul~zes, including bus~!~esses ~nhich "~sis-
ted that the~ c~y name ar~ the details of the ~saction ~t be re-
vealed." 17/ ~ngress~ F~khardt res~nded:

"I n~st say t~t ult~tely the i~rsuasiv~ess of t~ infor-
n~tion will be reflected u~n by the fail~e to ~>e able to
ide/~tify the ~urce of the infoz~tion W , ,. ~hat ~rt of
thing ~uld r~t be given rmuch Might by any~y prying a
factual ~estion." 18/

~!t~ugh Cha~er 2 of the draft re~rt reflects that the ~:PA has had
a subst~tial in~ct on c~rlx)rate c~nduc~, the draft d~s r~t adequately
e~asize the extent ~ ~ich the ~XIPA has bee~ a ~x)sitive ~oz~:e. In addi-
tion, the c~pter em~sizes ~rce~cions t~t the cost of complying with
the acc~)~t~g pr(~Jisions exc~d the be/~efits ar~ tb~t the Act has had
adverse i~0act u~ U.S. ~ers~s bus~ess, despite the su~ey data ~lich
indicate t!%at these concerns may eit~r be exaggerated or a n%atter of con-
c~ to a relatively s~l proportion of the c~ies surveyed. Under
t~se c~cunastances, we have set ~orth our o~n analysis of the sul-vey data
h~_l~ ~ order to assist the C~AO ~ understanding o~ ~x)sition.

A. The A~ting Pr~7~isions

~he data ccn~iled ~/~ respor~se to the C~O q~!estio~J~:e indicates that
the accounting previsions have h~en a success in promoting the objectives
that the (bngress ~ught to acl~ieve ~/~ e~%acting %!~se provisions. FOr
exan!Dle, 95.7% of the res~x)nde~ts reviewed their audit ard inte!q~al accx)~t-
ing cx)n~ol functions or c~red tham with the requir~n~ts of the F~A,
afte~ the statute ~s e~acted. ~re~er, 80.7% of these res~ndents n~ade
c~!ges as a result of that r~iew. 19/ ~hese findings se~ to be ~rticu-

i_91

H~in@ ~fore the Su~tt~ on Ove~ight ar~ Investigations of
the Hc~se C~ttee on Interstate and Foreign Ccmmer~, Serial ~.
96-56, 96th Cbng., ist ~ss. (1979) at 21.

Id. at 23.

Id. at 24.

A total of 78.6% of the res~onde!~ts relx)rted that they had J_ncreased
the amount of their inteln~al acc~)unting cx~nf~rol docun~ntation to a
"n~Dderate," "grit" or "very great exte!~t." In addition, 52.5% irm
creased ~ut~e testing of their inte/n~al ac~x)unting ~n~l s3~st~s
to a "n~erate," "great" or "very great extent."
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larly significant in view of the fact that 64.9% of the respondents had
already revised or increased their audit and internal accounting control
functions, or made related changes, in the four-year period prior to enact-
ment of the FCPA. Taken together, the findings seem to indicate that four
out of five issuers found it necessary to make improvements in their audit
and internal accounting control functions in order to provide reasonable
assurances that the statutory objectives are met.

Similar findings were made with respect to the effect that the FCPA
has had in the area of corporate codes of conduct. Nearly all of the re-
spondents -- 98% -- revi~ their codes of conduct or compared them with
the requirements of the FCPA. In addition, 63.4% of the respondents made
changes or revisions as a result of that review. These figures seem parti-
cularly noteworthy in view of the survey data reflecting that 50% of the re-
spondents had already made changes in their codes of conduct in the four-year
period prior to enactment of the FCPA, and 25% did not find further changes
to be necessary after the law became effective. Moreover, the changes that
were made since the enactment of the FCPA were characterized by the respon-
dents as "~portant" rather than "minor" in the follc~ing areas: question-
able or improper foreign payments (40.5%); misuse or mismanagement of cash
pools or funds (45.2%); failure to record transactions (53.6%); failure to
secure proper authorization for transactions (50%); failure to assure the
security of company assets (47.1%); failure to assure proper utilization of
company assets (46.3%); and the making of false entries on company books
and records (47.5%). The fact that such large percentages of the respond-
ing companies found it necessary or desirable to make "important" changes
in these areas provides strong evidence that the accounting provisions have
caused issuers to address possible serious deficiencies in their systems
of internal accounting controls.

On the other hand, despite the "reasonable assurances" limitation in
the internal accounting controls requirement, which is designed to make
clear that the costs of internal accounting control are not required to ex-
ceed the benefits thereof, the survey reflects that slightly more than half
of the respondents (56.4%) believed the costs of compliance with the accoLmt-
ing provisions had exceeded the resulting benefits. The remainder (43.6%),
stated that the costs were not excessive. It should be noted, however, that
of the respondents indicating that the costs of compliance did exceed the
benefits, 27.3% (15.4% of the universe of respondents) viewed the perceived
excess costs as marginal (in the range of 10% or less). Thus, 59% of the
respondents reported that there were either no excessive costs or an excess
of 10% or less. Approximately 28% of the respondents estimated excess
costs at between 11% and 35%~ which the GAO questionnaire characterized as
less than a "moderate" amount. In summary, approximately 87% viewed
the excess costs as less than a "moderate" amount (excess costs of 36 to
65%), while only 5% stated that excess costs were "great" or "very great"
(excess of more than 66%).

The draft report notes that "[c]ost-benefit analysis * * * [implicit in
the "reasonable assurances" limitation] is not an exact science" and suggests
that the perception of excessive costs "may be due to the subjectivity in-
herent in determining w~t constitutes compliance with the Act and to the
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limitations in performing a cost-benefit analysis." The draft report then
refers to a recent study prepared by the Financial Executives Research Foun-
dation, which found that an objective measure can rarely be made of costs
and benefits. As a result, the draft concludes that some corporate officials
may have expended more on internal accounting controls than they would nor-
really have spent for business purposes in order to minimize the risk of non-
compliance.

Although it may be true that some corporate officials did expend more
than was cost-effective in the initial period of uncertainty after the en-
actment of the statute, the C~O’s data indicates that this was not a seri-
ous problem for three out of five of the respondents surveyed. Ymreover, it
has now been three years since the FCPA was enacted. During that period num-
erous articles have been written concerning the subject of internal account-
ing controls and guides have been prepared by accounting firms to assist
reporting ccnEoanies in complying with the terms of the accounting provisions.
The Commission has also provided guidance as to how the accounting pro-
visions should be interpreted and implemented 20/ and has adopted rules
which prohibit the falsification of corporate books and records and the mak-
ing of false or misleading statements to an accountant in the course of an
audit or the preparation of a document for filing with the Oommission. 21/

In addition, companies have had three years of experience in making the
judgments and estimates contemplated by the Act. Given the state of the
art with respect to the making of cost-benefit judgments concerning internal
accounting controls at the time the FCPA was enacted, and the fact that a
certain degree of confusion was to be anticipated in implementing a new law,
it is not surprising that there may have been some costs that have proved
to be excessive. It should also be pointed out, however, that a large por-
tion of the costs incurred may be in the nature of one-time start-up costs,
such as those that many issuers incurred in conducting comprehensive reviews
of their internal accotmting control systems and taking corrective action with
respect to the deficiencies tb~t they discovered. In addition, it should be
noted that improved systems of internal accounting controls should serve to
reduce the costs of the annual audit of the financial statements of issuers,
because the auditors will be able to place greater reliance on such systems
than they did prior to enactment of the FCPA.

Moreover, it should be apparent, after three years of experience, that
the Commission will not, as same have feared, use the accounting provisions
as a basis for taking enforcement action against public companies, no matter

20/ See Securities Exchange Act Release No. 15772 (Apr. 30, 1979);
44 Fed. Reg. 26702 (May 4, 1979) and Securities Exchange Act Re-
lease No. 16877 (Jan. 9, 1980); 45 Fed. Reg. 40/34 (June 13, 1980).

21/ See Securities Exchange Act Release No. 15570 (Feb. 15, 1979);
44 Fed. Reg. 10964 (Feb. 23, 1979). These rules are not discussed
in the draft report.
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how trivial or insignificant an infraction might be. As noted above, only
six injunctive actions have been filed, and one administrative proceeding
instituted, in the three years since the FCPA %as enacted.

Under these circumstances, the fact that only two out of five respon-
dents reported more than a marginal excess of costs, is a strong indica-
tion that the "reasonable assurances" standard is not as ambiguous and con-
fusing as some have suggested. In fact, an argument could be made that the
additional experience has either eliminated, or will largely eliminate, the
problem experienced by those respondents who did report excess costs of
more than a marginal amount at some point in the last three years.

Even if there may be some excess costs on the basis of the calculation
perfozmed by an issuer for its own purposes, it should be recognized that
the ’~.nefits" to the nation in the form of more reliable disclosure to in-
vestors, improved accountability, greater confidence in the capital market
system and the deterrence of bribery and ot~er improper conduct are impor-
tant considerations. To the extent "excess costs" may be of a marginal na-
ture, these "benefits" might be viewed by the Congress as justifying some
degree of "excess costs".

B. The Bribery Prohibitions

The GAO’s draft report also provides empirical evidence that the bri-
bery provisions have been a striking success. For example, 76.5% of the
respondents stated that the Act "has" or "probably has" been effective in
reducing questionable corporate payments abroad. Only 5% asserted that
the Act "has not," or "has probably not," been effective.

Although there have been widespread assertions that the FCPA has
caused American companies to lose business, the C~O report notes that these
claims "are not supported by hard verifiable data." The C~O’s survey data
(but not its report) indicates that, while there has been some lost busi-
ness, this has been a much less serious problem than many have assumed.
Indeed, less than one percent reported any serious loss of business. Near-
ly 68% of the respondents that engage in overseas business reported that
the bribery prohibitions have had little or no effect on such business.
In addition, if those reporting only a marginal decrease in business are
included, the GAO survey indicates that 87.5% of the respondents either
experienced no loss in business, or only a minor decrease in business.
Inexplicably, this point is not made in the draft report. In contrast,
only 12% of the respondents reported a decrease of business that could be
characterized as "moderate" and less than 1% of the respondents indicated
that they had suffered a "great decrease" in business. 22/

2-21Since the draft report does not reflect the number of respondents
that did have foreign business, we are unable to determine the num-
ber of these respondents as compared with the universe of 185 re-
spondents to the questionnaire. For example, the .6% experiencing
a "great" decrease in business could mean that anywhere from one to
eleven companies experienced such a decrease.
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These figures seem particularly significant in view of the fact that the
GAO questionnaire merely asked for "your opinion, to what extent, if at all"
the FCPA has "affected your total c~erseas business," an approach that might
be expected to result in an exaggeration of the amount of business lost. In
short, the data appears to provide a strong confirmation of the view, expressed
by proponents of the FCPA prior to its enac~nent, that corporate bribery is
generally unnecessary in order to obtain, retain or direct business to U.S.
companies.

Another finding that appears to be particularly significant concerns
the clarity of the bribery prohibitions. These provisions have been criti-
cized in many quarters as ambiguous and confusing, and these criticisms
are repeated in the draft report despite survey data that suggests an opposite
conclusion. For example, a total of 79.5% of the respondents indicated that
the clarity of the bribery prohibitions was either "adequate" or ’~ore than
adequate." In contrast, only 8.8% expressed the view that the clarity of the
bribery prohibitions w~s either "inadequate" or "very inadequate." 23/

Chapter 3: CONTROVERSY AND OONFUSIC~ OVER ~dE ACT’S ACCOUNTING PROVISIC~S

A. Introduction

The draft report asserts that the "accounting provisions have been steeped
in controversy and confusion" and states that "It]he business ccmmuLity has
criticized the provisions as being too vague to provide guidance on how sophis-
ticated an accot~ting system needs to be to constitute compliance" (page 21). 24/

23__/The remainder, about ii. 7 %, characterized the bribery prohibitions
as of "marginal clarity."

Other responses to the same question reflect a greater degree of
concern about certain aspects of the bribery prohibitions, but these
also represent a minority view. Only 19.3% described the provision
concerning facilitating payments as "inadequate" or "very inadequate,"
%~hile 58.5% reported that the same provisions were "adequate" or "more
than adequate." similarly, only 23.5% stated that the clarity of
the Act concerning questionable payments by subsidiaries was either
"inadequate" or "very inadequate," but 57.8% stated that the provisions
were either "adequate" or "more than adequate." The greatest difficulty
was evident with respect to a ccnpany’s responsibility for the actions
of foreign agents, but even in this area, only 36.9% believed the
bribery provisions were "inadequate" or "very inadequate," while
45.3% indicated that the same provisions were "adequate" or "more
than adequate."

Tne draft report overspeaks when it refers to the "business
ity". We suggest that the report be qualified to reflect that some,
rather than all, members of the business community have expressed
such sentiments.
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It alleges that "[t]here is much confusion over tezms such as "reasonable
assurances" and "in reasonable detail" and that the accotmting provisions
n~st be given "low marks on clarity" (page 23). In addition, it asserts
that the "accounting provisions are "inherently subjective * * *" (page 21)
and lack "objective criteria for determining whether a reeordkeeping or in-
ternal control deficiency is a violation" (page 23). Finally, the draft
report states that, absent a materiality standard, "compliance with the
provisions is perceived by the business community as being too costly"
(page 21).

Unfortunately, the GAO draft repeats these criticisms, as if they should
be accepted at face value, without pointing out that the criticisms have often
been based upon faulty premises. Although critics are entitled to their own
opinions, the ODngress should be made aware that many critics have tended to:
(a) overlook the fact that the acomanting provisions are intended to promote
~nproved accountability for the use and disposition of corporate assets, as
well as to assure that reporting companies will be able to prepare reliable
financial statements in accordance with generally accepted accounting prin-
ciples; 25/ (b) mistakenly assume that, in the absence of a materiality
standard--there are no standards to guide companies in ccm%01ying with the
Act and no limitations on potential liability, and, thus (c) overlook the
fact that the "in reasonable detail" and "reasonable assurances" standards,
although new and unfamiliar, serve both to provide guidance as to what must
be done to comply with the Act and to limit liability.

In addition to its failure to present analysis of which criticisms
have merit and which do not, the draft does not present analysis of the
meaning and function of the "in reasonable detail" and "reasonable assur-
ances" standards so that the Oongress will have a basis for understanding
these terms and for assessing the degree of merit which criticisms of those
standards may have and whether proposed changes, such as the inclusion of
a "materiality" standard, would be consistent with the puri~ses of the Act.
The draft report also fails to delve below the surface of the criticisms
and point out that the underlying concern is not really "what constitutes
compliance," as the draft report suggests, but rather an understandable
desire, with which we have some sl~npathy, for assurances that entities and
individuals will not be held liable for inadvertent or insignificant in-
fractions, or merely for proceeding in accordance with a judgment within
reason with which the Oommission may subsequently differ.

We recognize that there are certain problems in interpreting the FCPA.
These problems require careful and judicious consideration. The GAO’s re-
port will probably play a key role in the deliberations of the Congress con-
cerning the FCPA. We are concerned, however, that frequent repetition of

An illustration of this overlooked point is the ABA Guide to the
accounting provisions which is often referred to in the draft re-
port. %~e draft report does not even mention this fundamental
shortcoming in the ABA Guide’s reasoning and analysis.
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criticisms of the accounting provisions, without any correspor~ing evalu-
ation of the merits and shortcomings of such criticisms, may be mislead-
ing by not providing a sufficient basis for the ODngress to separate those
criticisms that have merit from those that do not. In addition, we are
ooncerned that unless the present Congress is fully apprised of the reasons
why the statute ~s enacted in its present form, and what kinds of changes
are consistent with the multiple purposes of the statute and what are not,
possible amendments to the accounting provisions may be perceived by the
business community as more confusing and burdensome than the existing law.

Tne issue of materiality provides one illustration of this important
point. As the draft report notes (page 21), same members of the business
c~ity perceive compliance with the accounting provisions as being too
costly in the absence of a materiality standard and bills have been intro-
duced in the ODngress that ~uld add a "materialit!’ standard. But the
GAO’s draft report also recognizes (pages 31-34) that such a change could
"establish a benchmark below which questionable corporate practices may be
exempt" (page 33 ) and "could weaken the present intent of the accounting
provisions to enhance corporate accountability over assets" -- an aspect
of the Act that many critics have overlooked. This is the kind of useful
analysis and balance that is needed if the congress is to be able to sort
out which proposed changes in the law may be appropriate, and which are
not consistent with the purposes that an earlier congress sought to achieve
in adopting the accounting previsions.

So The Focus on What Constitutes Compliance Reflects a Fundamental
Misunderstanding of the Law

As noted above, the draft report asserts that "[t]he business
ity has criticized the accounting provisions as being "too vague to provide
guidance on how sophisticated an accounting system needs to be to consti-
tute compliance" (page 21). The draft also states that "critics emphasize
that * * * [the Act] lacks objective criteria for determining whether a
recordkeeping or internal control deficiency is a violation" (page 23). The
GAO apparently agrees with these critici~ns (see pages 21 and 23) and inde-
pendently asserts that the "accounting provisions are inherently subjective
and can be interpreted differently" (page 21; see pages 26-27 and 35).

The discussion in the draft report does not consider the fact that the
"in reasonable detail" and "reasonable assurances" standards, like the
’%nateriality" and "negligence" standards applicable in other areas of the
law, are considered "objective" standards. These standards are considered
"objective" in the law because a court faced with determining whether a
violation has occurred must look, not to the subjective state of mind of
an individual defendant, but to an objective standard -- whether the defen-
dant failed to act as a reasonable and prudent person ~uld have acted un-
der the same or similar circumstances. In addition, each of these standards
necessarily requires that any finding of violation be based upon an assess-
ment of all of the relevant facts and circumstances -- after conduct at
issue has occurred -- to determine if it measures up to that standard.
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It appears that many critics of the accounting provisions erroneously
view this situation as an anomaly and fail to understand that such application
of general standards of law to factual situations is not unusual in the law.
In addition, such persons tend to overlook an ~portant distinction. To the
extent that they are concerned about potential liability based upon such an
after-the-fact assesmnent of all relevant circumstances, the source of the lack
of certainty they perceive is not necessarily in the language of the accounting
provisions; rather it lies in the fundamental fact- which is not limited to
the FCPA -- that general standards of law must be applied to particular sets of
facts and circumstances. As a result, there will always be a degree of uncer-
tainty as to potential liability in this area, just as there is in other areas
of the law.

The question of "what constitutes compliance" is usually asked with re-
spect to rather narrow and technical provisions which require specific actions
to be performed. For example, if a statute requires a company to file an annual
report no later than April 15, compliance is effected by filing the report on
or before that date. In contrast, "what constitutes compliance" with the internal
accounting controls requirement will necessarily depend on an evaluation of all of
the facts and circumstances relevant to each reporting company. As the Senate
Report states with respect to the internal accounting controls requirement:

"The size of the business, diversity of operations, degree of
centralization of financial and operating management, amount
of contact by top management with day-to-day operations, and
numerous other circumstances are factors which management must
consider in establishing and maintaining an internal accol~t-
ing controls system." 26/

Although the Ccr~dssion is sensitive to the concerns of members of the
business community who must implement the law, and agrees that there should
be ~orkable standards to guide them in their efforts, it is impossible, un-
der these circumstances, for the Commission to satisfy the desire of sane
for "precise" and "definite" guidance (see pages 32-33). The question of
"what constitutes ~liance" can only be answered with respect to each in-
dividual company subject to the Act. From this perspective, it would clear-
ly be ~practical to tell each issuer "what constitutes compliance."

Alternatively, some members of the business community have expressed
a desire for "guidance" in the form of a checklist of actions that could be
taken to comply with the internal accounting controls requirement. Such a
checklist would be of limited value, however, because it would have to be
comprehensive in order to cover every possible action that might be neces-
sary. Even aside from the difficulty of drafting such a comprehensive list,
many actions would inevitably be listed that would be appropriate for some
issuers, but inappropriate for other issuers facing different situations.
MDreover, an issuer would not necessarily be required to take any action on

26/ S. Rep. No. 95-114, sup~ at 8.
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the list in order to comply with the Act. Accordingly, an issuer that
viewed such a checklist as a guide to "what constitutes compliance" might
incur excess costs by taking actions that are neither appropriate under
facts and circumstances of that issuer, nor required by the "reasonable
assurances" standard. 27/

The mere fact that prescribed actions were taken would not necessar-
ily result in cGmpliance; one would also have to consider how an action
was carried out in order to assure that it reflects the kind of action
that would be expected of a reasonable and prudent corporate official and
does not in fact elevate form over substance. Thus, in the final analysis,
corporate officials will still have to exercise discretion and judgment as
to what actions are appropriate with respect to their company, no matter
what "guidance" may be provided as to compliance with the acootmting pro-
visions.

Another important consideration, which many critics of the FCPA fail
to understand, is that the accounting provisions are, in a very real sense,
intended to be a self-regulatory measure. The Oongress anticipated that
the Oommission would leave the initial judgments as to what actions are
appropriate to the management of reporting companies. The O~mmission is
expected to intervene only in those limited instances in which it has rea-
son to believe that a company’s management has deviated from the norm of
reasonable and prudent conduct. In this context, the Chairman of the Com-
mission, Harold M. Williams, has stated his view that the acco~t~ pro-
visions are designed "to reduce the need to invoke the processes of the
federal bureaucracy by making clear that primary responsibility for the
integrity of corporate controls rests on management and the board of direc-
tors." 28/ He added that the accot~ting provisions, in large measure, re-
cite "a business truism" :

"Obviously, it would be impossible to conduct an enterprise
of any size without keeping records -- accurate records --
and without making provisions to ensure that assets are not
misappropriated and that the venture operates in accordance
with management’s instructions rather than each employee’s
individual whims." 29/

He placed the accosting provisions in perspective, noting that they re-
quire ’business ventures funded by the investing public" to install record-

The reasonable assurances standard is discussed infra.

"Implementation of the Foreign Corrupt Practices Act: An Inter-
section of Law and Management," an address to the Section of Busi-
ness, Banking and Oorporation Law of the American Bar Association,
Dallas, Texas (August 14, 1979).

29/ Xd.
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keeping and control procedures which would appear necessary "as a matter
of effective management * * *." 30/

As discussed more fully below with respect to the "reasonable assur-
ances" standard, the statute now provides corporate officials with broad discre-
tion to decide how their companies will comply with the Act and measures the
exercise of that discretion with reference to what a reasonable and prudent
person would do under the same or similar circumstances. But it is this very
fact that makes it impossible for the Commission to answer the question of
"what constitutes compliance" in precise and detailed terms. And the alter-
native is to take those decisions away frGm corporate officials through
mission prescriptions of how each company should conduct its internal affairs

an approach that we believe is unwise, unworkable and inconsistent with
the purposes of the Act.

C. The "in reasonable detail" and "reasonable assurances" standards

Although the draft report emphasizes the alleged "confusion and eontro-
vers!’ concerning the accotmting provisions, it tends to blur the distinctions
between the recordkeeping requirement and the internal aceounting controls
provision (see pages 22 and 31). If the draft report is to be useful to
Oongress, or persons who are unfamiliar with the FCPA or the reasons why
the accosting provisions were enacted, it is ~aportant that the report
reflect why the two provisions were enacted in their present forum. As
presently drafted, the report repeatedly states criticisms that the "in
reasonable detail" and "reasonable assurar~es" standards are confusing and
ambiguous, but does not attempt to explain what they are intended to accxm~-
plish and why they are different. Nor does the draft point out that the
relevant policy considerations are very different in evaluating possible
changes with respect to these two provisions.

i. "In reasonable detail"

In order to understand the "in reasonable detail" standard, it must
first be understood that it deals with the recording of individual eorpor-°
ate transactions and dispositions of" assets. Tne recording requirement is
addressed to the issuer and the employees of the issuer who are responsi-
ble for entering transactions on the books and records of the cGmpany. In
this context, although there are concerns of substance with respect to lia-
bility for a failure to ccmply, claims of confusion as to "what constitutes
ccmpliance" appear to have little merit.

The recordkeeping requirement requires issuers to "make and keep books,
records, and acoounts, which, in reasonable detail, accurately and fairly
reflect thee transactions and dispositions of the assets of the issuer" (em-
l~hasis added). With respect to claims of a lack of "clarity, ’° the statute,
in essence merely requires tb~t transactions be accurately recorded. As

3o/ .
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the authoritative auditing literature points out, transactions should be
recorded "at the amounts and in the accotmting periods in which they %~re
executed and be classified in appropriate accotmts." 31/

At the time the accounting provisions were being considered in the Con-
gress, some members of the business ~ity contended that a standard of
accuracy in recording transactions %ould require an unrealistic degree of
precision. In response to these concerns, the Conference Committee added
the "in reasonable detail" qualification to make clear that transactions
may be recorded "in conformity with accepted methods of recording eoonGnic
events * * *." 32/

Accordingly, the general rule is that the transaction must be recorded,
as Section 320.38 of S.A.S. I states, "at the amount at which it occurs."
It is only if the company or its accountants have an "accepted" basis for
employing some method of recording a transaction that permits it to be re-
corded at an amotmt other than the precise amount at which it occurred, that
there may be a question as to how it should be recorded. 33/ For these reasons,
the assertion of one accounting firm that "there are no st-andards to assist
in determining compliance with the accounting provisions" is wholly without
fot~dation, as is the statement that "management’s view of how accurate their
records need to be may differ significantly from the degree of accuracy the
Act may require" (see page 24). In short, if a transaction is effected at
a particular amount, the presumption is that it should be recorded at that
figure, rather than at a greater or smaller amount.

Indeed, the problem with the recordkeeping requirement may be that it
is too clear. On its face, the recordkeeping provision appears to make
issuers liable for inaccuracies, regardless of whether they are the result
of an inadvertent transposition of two numbers, involve an insignificant
amount, or could not reasonably have been prevented by the issuer and senior
corporate officials. Therefore, criticisms of the recordkeeping provision
have tended to take the position that there should be some mimimun thresh-
old amount, below which a transaction could permissibly be recorded at an
amount other than that at which it occurs, whether or not there is any basis
for doing so in the accounting literature. Although this view has been
voiced by critics of the Act, presumably in an effort to limit possible lia-
bility for inadvertent or insignificant errors, it is important to under-
stand the nature of the competing policy considerations that are implicit
in such an approach. On one hand, the legislative history reflects the de-

3-1/
32__/

33/

Statement on Auditing Standards No. i, Section 320.38.

H. R. Rep. No. 95-831, 95th Cong., ist Sess. (1977) at i0.

For example, to the extent a de minimus exemption is recognized
and "accepted" in the context of recording econcmic events, al-
though not in absolute, quantitative terms, it would be permis-
sible under the recordkeeping requirement.
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sire of the Congress to emphasize the fundamental principle that all trans-
actions and dispositions of assets should be accurately accotmted for in a
company’ s books and records -- a principle that the statute refers to as
the maintenance of accountability for assets. On the other hand, there is
undoubtedly merit in the proposition that an inadvertent or insignificant
error does not require the goverr~nent to "roll out the federal artiller!’
in order to redress the problem. The critical question is how to reconcile
the latter proposition with the principle that all corporate transactions
should be accurately recorded in the company’s books and records without,
at the same time, condoning the falsification of corporate books and records
or other improper practices.

In this context, the draft report recognizes, correctly in our view,
that the use of a traditional materiality standard as a quantitative threshold
would establish "a benchmark below which questionable practices [with respect
to the recording of transactions] may be exempt" and "could weaken the present
intent of the accounting provisions to enhance corporate accountability over
assets" (page 34). 34/ However, the draft report then rec(mmends that the
mission "develop" an "explicit standard" (see page 35) that will prescribe "l~r
quantitative thresholds" than the traditional standard of materiality. Except
for one rather brief statement (see page 33), the draft report fails to point
out that a quantitative threshold suggests that persons may falsify corporate
records, as long as it involves an amount below that threshold figure. Nor
does it contain any discussion as to how the concept of falsification below
a threshold amount might be reconciled with the goal of maintaining account-
ability for assets. 35/

As we have noted, the real concern in this area is the fear that in-
advertent or insignificant infractions will lead to a finding that ccmpanies

34--/

3__5/

Some have suggested that a ’%materiality" standard be used
as a quantitative threshold, but these persons have overlooked
the fact that ’~materiality" is a standard for limiting liability
for inadequate disclosure to investors and is not a standard for
deciding the degree of precision necessary to record a transaction
accurately. If materiality wms the standard, and a transaction
was not "material" to investors -- i .e., one that a reasonable
investor would consider important in making a decision to buy,
sell or hold securities -- the transaction would not have to be
recorded, in any manner, in the books and records of an issuer.
As the GAO draft correctly points out, this could include trans-
actions involving large amotmts of corporate assets (see page 33).

In its recG1mendations, the GAO draft does suggest, again without
discussion, that there should be "a [qualitative] requirement that
all intentional falsifications by top corporate management * * *"
should constitute violations "regardless of the dollar amount."
This fozmulation would pennit intentional falsifications by em-
ployees below the level of top management, as long as they were
below the threshold that the draft report recommends.
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or individuals have violated the recordkeeping requirement and a reluctance
to trust that the Oumnission will exercise its prosecutorial discretion in
a reasonable and prudent manner so that such a situation never arises. In
our judgment, however, any response to these concerns -- whether legisla-
tive or administrative -- should begin by maintaining the integrity of the
principle that transactions should be accurately recorded in the issuer’s
system of accounting records. This is a different issue than the question
of whether issuers should be held liable for violative conduct -- an area
that Chairman Williams addressed in his speech before the AICPA (see page
7, sups) ¯

2. The ’Reasonable Assurances" Standard

The internal accounting controls provision requires issuers to "devise
and maintain a system of internal accounting controls sufficient to provide
reasonable assurances that * * *" certain statutory objectives are met (em-
phasis added). This provision, in contrast to the recordkeeping requirement,
is addressed primarily to the issuer and its management and to their design
and maintenance of a system of internal accotmting controls. In this con-
text, corporate managers are responsible for devising and maintaining a
system of internal accounting controls that provides reasonable assurances,
among other things, that "transactions are recorded as necessary (I) to per-
mit preparation of financial statements in conformity with generally accepted
accounting principles or any other criteria applicable to such statements,
and (II) to maintain accountability for assets"; however, because this pro-
vision is addressed to the exercise of management’ s discretion in devising
and maintaining a system that will achieve these objectives and the other
objectives set forth in the statute, 36/ as distinguished from the entry of
specific transactions in the company’s books and records, the Congress em-
ployed a different standard than that contained in the recordkeeping require-
ment- the "reasonable assurances" standard.

The draft report correctly notes (page 22) that the reasonable assurances
standard is intended to make clear that "the cost of internal control should
not exceed the benefits to be derived" from such a system. The benefits
"consist of reductions in the risk of failing to achieve the objectives"
that the statute sets forth for a system of internal acoounting controls. 37__/
Unfortunately, the draft report fails to recognize that this standard pro-
vides a standard of compliance that does include a quantitative threshold.
In addition, the standard also serves to limit the potential liability of
the issuer and senior corporate officials for possible infractions.

36/ The other objectives include the provision of reasonable assurances
that "transactions are executed in accordance with management’s general
or specific authorization"; that "access to assets is permitted only
in accordance with * * *" such authorizations; and that "the recorded
accountability for assets is compared with the existing assets at
reasonable intervals and appropriate action is taken with respect
to any differences."

3--7/ See Section 320.28 of SAS No. 1.
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(bntrary to the views expressed in the draft report and by sane members
of the business ccmmtmity to the effect that the reasonable assurances stan-
dard is unclear, the internal controls provision is explicit in t%o ~portant
respects:

(i) it requires management to "devise and maintain" a system of
internal accounting controls desi@ned to achieve the objec-
tives set forth in the statute; and

(2) in the course of carrying out that mandate, management is
permitted to delimit its obligation by determining whether
existing or potential internal accounting controls will be
cost-justified in terms of the benefits they may be expected
to produce.

(a) Deference to Mmmagerial Judgments

The statute and the legislation also make clear that corporate managers
are accorded a broad range of discretion as to the means by which these ex-
plicit mandates are to be carried out. There are salient reasons why this
is true which the draft report fails to acknowledge. First, subject to the
accounting provisions are approximately 9,000 public companies which range
from relatively small companies with approximately one million dollars in
assets and 500 or more shareholders to the giant-sized corporations included
in Fortune’s list of the 1,000 largest industrial firms. In view of the vast
differences in the circumstances of these issuers, it should be apparent that
"what constitutes compliance" may, and should, be different for each of the
companies subject to the accounting provisions. Government prescription of
what each individual canpany must do to comply would be wholly impractical
and would intrude upon management’s prerogative to determine what internal
accounting controls may be appropriate for their company, and whether such
controls will be cost-effective.

For example, certain changes in a company’s code of conduct may be appro-
priate for sane issuers and not for others. Increased routine testing may
be appropriate for sane issuers, but not be needed by others. It would be
unwise to require every issuer to implement such changes in response to a
government prescription of ,’what constitutes compliance"; that would surely
entail excess costs for ccmpanies that do not need such measures.

Under these circumstances, it is the Commission’s position, as stated
by C~ainnan Williams in his recent address to the AICPA, that "considerable
deference properly should be afforded to the ccmpany’ s reasonable business
judgments in this area" ~emphasis in original). Chairman Williams added
that "the selection and implementation of particular control procedures,
so long as they are reasonable under the circumstances, remain management
prerogatives and responsibilities." 38/

38___/He pointed out that this standard is not satisfied if a company’s
leadership, while making nominal gestures with respect to monitor-

( footnote continued)
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In the Commission’s view, as stated by (~ainnan Williams in his address
to the AICPA:

"~ne test of a canpany’ s control system is not whether occasional
failings can occur. Those will happen in the most ideally managed
company. But, an adequate system of internal controls means that,
when such breaches do arise, they will be isolated rather than
systemic, and they will be subject to a reasonable likelihood of
being uncovered in a timely manner and then remedied pra~ptly.
Barring, of course, the participation or complicity of senior
company officials in the deed, when discovery and correction
expeditiously follow, no failing in the company’s internal
accotmting system would have existed. To the cc~trary, routine
discovery and correction would evidence its effectiveness."

(b) Cost-Benefit Judgments

There is an important consideration that is often overlooked by persons
who complain that the "reasonable assurances" standard lacks clarity. Al-
though it may be difficult, and often impossible, to make an objective deter-
mination as to the precise point at which the costs of a particular internal
accounting control may exceed its anticipated benefits, the law does not re-
quire that such a precise point be detenmined. The law merely requires a rea-
sonable determination that the costs would be more or less than the benefits
that may be anticipated. Moreover, although precise determinations will often
be impossible because of the judgments and estimates that are necessary, most
cost-benefit judgments will usually fall clearly into either the ’%~ore than"
or "less than" category. It is only when the relative costs and benefits are
approximately equal that there may be a question as to whether a particular
change would be cost-effective; but in those situations, given the difficul-
ties in making a precise cos~benefit analysis, there is a measure of dis-
cretion accorded to management as to what actions, if any, should be taken.
And, unless management exceeds hounds of a reasonable exercise of that dis-

3__8/ (footnote continued from preceding page)

ing and evaluating the adequacy of the company’s records and inter-
nal accosting controls systems, abdicates its responsibilities to
foster integrity among those who operate the system:

"Regardless of how technically sound an issuer’ s controls
are, or how impressive they appear on paper, it is un-
likely that control objectives will be met in the absence
of a supportive environment. In the last analysis, the
key to an adequate ’control environment’ is an approach
on the part of the board and top management which makes
clear what is expected, and that conformity to these
expectations will be rewarded while breaches will be
punished."
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cretion, there would not be a violation. That this should be the case is
consistent with the intent of the Congress, noted above, that the internal
accounting controls provision should be a self-regulatory measure.

Accordingly, in our view, changes are required in a system of internal
accounting controls only if: (a) there is a deficiency in the system of in-
ternal accounting controls which produces a risk that transactions will be
effected without proper authorization, or that transactions will not be re-
corded as necessary to prepare financial statements or to maintain account-
ability for assets, or that one of the other statutory objectives will not
be met; (b) there are control procedures available which could be implemen-
ted in order to reduce the risk involved; (c) management determines that
such control procedures would be cost-effective; and (d) the risk of loss
is so significant in relation to the costs of the change that it would be
unreasonable for a corporate official to refrain from implementing the
change involved. If management makes a good faith judgment reasonable un-
der the circumstances that the available control procedures would not be
cost-effective, it is not required to adopt the change involved. In addi-
tion, even if a potential change is determined to be marginally cost-
effective, or the relative costs and benefits of the change cannot be de-
termined with precision, the Congress adopted a standard that accords a
measure of discretion to corporate officials as to whether the change
should be implemented.

Under these circumstances, there should be no excess costs associated
with the devising and maintaining of an internal accounting control system
since the Act only requires changes that are, by definition, clearly cost-
effective. Moreover, because management has discretion" ~en with respect
to potential changes that are cost-effective, there should be no occasion
for incurring "excess costs" as a result of a fear of noncompliance merely
because management’s estimate of relative costs and b~nefits is approximately
equal, or cannot be determined with precision. 39/

D. The Issue of Materiality

Tne draft report notes the criticisms of some members of the business
community that compliance with the internal accounting controls requirenent
will be too costly in the absence of a materiality standard (see page 21).

3-9/ One exception to this may be in the area of increased documenta-
tion. For example, the draft report reflects the belief of sane
corporate officials "that the increased documentation w~s a paper
gathering exercise to serve as a defense against SEC inquiries"
(page 15 ). However, this view overlooks the fact that the process of
documentation provides a discipline to the exercise of m~nage-
ment’s discretion in addition to providing a basis for demon-
strating that management detezmiD~tions were reasonable in a
Commission inquiry. It may be that the "benefit" inherent in
the discipline was overlooked.
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However, the absence of a materiality standard in the internal aceounting
controls requirement does not mean, as some persons apparently assume (see
page 31), that a system of internal accounting controls is required to pro-
vide absolute assurances "that prohibited practices will not occur, however
minor in amount." This should be apparent from the discussion set forth
above. Such a system would not be cost-effective. In addition, the Con-
gress explicitly recognized that no system of internal accounting con-
trols is expected to be perfect. 40/ Similarly, the Commission has made
clear that the provision does not require "a fail-safe accounting control
system" without regard to the costs involved. 41/

The concerns expressed with respect to the "reasonable assurances"
standard, like those voiced with respect to the recordkeeping requirement,
ultimately reflect a concern for the liability consequ~s of a failure to
comply. To a certain extent, these concerns reflect a lack of familiarity
with the reasonable assurances standard and the fact that the "state of the
art" with respect to cost-benefit analysis is undergoing change and develop-
ment. Tney overlook the fact that the statute accords management a broad
range of discretion and that persons and entities will not be held liable
unless they have exceeded the bounds of that discretion.

The draft report asserts (page 27) that 70% of the respondents to the C9~O
questionnaire held the view that a materiality standard "is needed" to tell
issuers what degree of "effort" is required to record transactions accurately
and devise and maintain an adequate system of internal accounting controls.
This statement is not consistent with the data the GAO received in response
to the questionnaire. Question 37 asked respondents, ~nong other things, whe-
ther the text of the accounting provisions "clearly explains what is expected
from your company in order to be in compliance" with respect to the "issue of
materialit!’ (emphasis added); it did not ask whether compliance would be
unreasonable without such a standard.

Moreover, the question is confusing because it assumes that "material-
ity" is somehow relevant to the present text of the accounting provisions,
despite the fact that the Congress intended that a materiality standard
should have no place in the recordkeeping and internal accounting controls
requirements. The Congress declined to incorlx>rate a "materialit!’ limita-
tion in the language of the accounting provisions and instead employed the
"in reasonable detail" and "reasonable assurances" standards.

As Chairman Williams noted in his recent address concerning the Act,
the Congress "was correct" in rejecting a materiality standard because
"[i]nternal accounting controls are not only concerned with misconduct that
is material to investors, but also with a great deal of conduct that is not."

40__/ See S. Rep. No. 95-114, s~ra at 8.

4~ See Securities Exchange Act Release No. 15772, supt..
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Chairman Williams also pointed out that

"materiality, while appropriate as a threshold standard to
determine the necessity for disclosure to investors, is totally
inadequate as a standard for an internal control system. It
is too narrow -- and thus too insensitive -- an index. For a
particular expenditure to be material in the context of a
public corporation’s financial statements * * * it would need
to be, in many instances, in the millions of dollars. Such a
threshold, of course, would not be a realistic standard. Prc~
cedures designed only to uncc~er deficiencies in ~ts

material for financial statement purposes would be useless
for internal control purposes. Systems which tolerated omis-
sions or errors of many thousands or even millions of dollars
would not represent, by any accepted standard, adequate records
and controls. The off-book expenditures, slush funds, and
questionable payments that alarmed the public and caused Con-
gress to act, it should be remembered, were in most instances
of far lesser magnitude than that which would constitute
financial statement materiality."

Under these circumstances, it is not surprising that 77% of the respon-
dents gave an "inadequate" or "very inadequate" answer to the question. The
statute ~s never intended to "explain" what is expected of issuers in terms
of the materiality concept.

Similar problems exist with the assertion (page 27) that "all of the
accounting officials we contacted believe that without a materiality stan-
dard it is unclear as to the effort required to comply with the Act’s accot~t-
ing provisions." The draft report subsequently reflects (page 31) that
the "public accotmting firms ~e contacted" made their ccmments in response
to a Ccmnission rule proposal -- a proposal that %~s subsequently withdrawn
-- which would have required each issuer to issue an annual statement to
shareholders concerning its system of internal accounting controls, together
with an auditor’s report on management’s statement. Placed in the context
of that rule proposal, these statements appear to reflect a concern that,
"[t]he inapplicability of a materiality standard [to management’ s represen-
tation] creates the potential for limitless compliance costs, placing the
burden on the auditors * * * ." Moreover, the draft report sumnarizes the
accountant’s ccnments as stating, "[i]t is unrealistic for the SEC to require
management to represent that reasonable assurance, without regards to mater-
iality has been achieved" (emphasis added). These statenents make clear that
the accountants’ comments in question are directed, not to compliance with
the language of the accounting provisions, but instead to perceived problems
that issuers and auditors would have in ccmplying with the Commission’s rule
proposal. As a result, it appears inaccurate to state "all of the accosting
officials %~ contacted" believe that a materiality standard "is needed" to
prcwide guidance as to ccmpliance with the Act.

Although the draft GAO report is correct in noting (see page 21) that
the principle area of controversy has been over "whether the prc~isions
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contain a materiality standard" (emphasis added), it fails to appreciate that
there has been a persistent theme among critics that the accotmting pro-
visions could not mean what the statute says because there is no r~terial-
ity standard, and that, as a result, those provisions should be interpreted
as if the Oongress did include such a standard. On the other hand, although
the Oongress explicitly rejected the inclusion of a materiality standard in
the present law, it is plain that the critics generally agree that the
accotmting provisions should contain such a standard.

We recognize, as noted above, that the recordkeeping requirement, on
its face, makes an issuer responsible for any infraction of the standard of
accuracy, regardless of whether the amount involved is very low, or whether
the infraction resulted from an inadvertent error that the issuer could not
have prevented. Similarly, with respect to the internal accounting controls
requirement, the draft report reflects that critics are concerned (see page
15) with the fact that cost-benefit analysis "is not a precise science,"
that "[r]easonable individuals with good judgment and intentions can differ
in their opinions" and that a mere "differer~e in opinion * * * with the SEC"
could render a company vulnerable to enforcement action. These expressions
of concern must be viewed, howt~er, in light of the fact that it is unlikely
that the Ocmmtission would take enforcement action under such circumstances,
and that none of the Commission’s past enforcement actions have involved such
circumstances. These concerns should also be considered in light of the
O0mmission’s enforcement policies, as stated in Chairman Williams’ address
to the AICPA.

E. The GAO Recommendation Concernin9 the Accountinq Provisions

The GAO draft reccmmends that the Oommission, "with input from Justice,
the corporate coam%mity and the accounting profession, develop an explicit
standard or standards * * * which clearly tells companies the degree of pre-
cision needed to comply with the Act’s accounting provisions (page 35). The
report adds, "[t]his clear detailed standard should contain definite thresh-
olds for compliance."

Although we have pointed out instances where we believe the draft re-
port is not supported by the record of the Ccnmission’ s enforcement actions
in administering the FCPA, or by the results of the GAO survey on which the
draft report is based, and identified a number of considerations that are
often overlooked by critics, the Ommnission can acknowledge that at least
some of the concerns that have been expressed have a degree of merit. A
number of these concerns were recognized, for exar~ple, in (~airman Williams’
statement of the Commission’s policies before the AICPA.

With respect to the r~ations in the GAO’s draft, which appear
to be made within the framework of the existing law, we are not sure what
is intended when the draft report calls for a clear definite quantitative
threshold that will "clearly tell companies the degree of precision needed
to comply with the Act’s accounting provisions" (page 35). First, it should
be noted that the differ~s in the two accounting provisions require dif-
ferent standards adapted to the purposes of each section. In addition,
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the reccmmendation appears to contemplate some kind of an arithmetical stan-
dard that could be inconsistent with the principle of maintaining account-
ability for assets and too rigid and inflexible to be practicably applied,
given the vast differences in the circumstances of the issuers subject to
the accounting provisions.

For example, in the context of the recordkeeping provision, does a
"clear definite quantitative" threshold mean that transactions my be recorded
at an amount that differs by 5%, 10% or even 25% from the amount at which
it occurred, or is GAO suggesting that the Commission propose that transactions
below some arbitrary figure such as $I0, $i00, $i,000 or $i0,000 need not
be accurately recorded? With respect to the internal accounting controls re-
quirement, is the GAO suggesting an across-the-board rule that companies may
disregard the risk of loss of cash or other assets as long as it is below some
arbitrary figure such as $500, $5,000, $25,000 or more? If this is not what
is contemplated, precisely what does the draft report suggest?

In this context, the GEO recognizes that a "materialiti’ standard could
establish "a benchmark below which questionable corporate practices may be
exempt" (page 33). Accordingly, the GAO reccmmends (id.) that:

"qualitative characteristics in addition to quantitative thresh-
olds be developed. An example would be a requirement that all
intentional actions by top corporate management are material
regardless of the dollar amount."

~here is a good potential in this idea. 42/ Tnere may also be other
mitigating standards that could be used to limit liability in a manner con-
sistent with the purposes of the Act. Howsver, by emphasizing what appears
to be an arithmetical approach or calling for detailed thresholds, ~ be-
lieve the recomnendations of the draft report are unduly narrow. We sup-
port the concept that, to the extent it can be demonstrated that there are
problems with the terms of the Act that need to be corrected, standards
that are both workable and more understandable should be considered.

Finally, to the extent that the GAO draft proposes that the (kmm-
mission develop new standards "with input from Justice, the corporate corn-
mtmity and the accot~ting profession * * *" (page 35), we agree that the
Commission should seek the views of these and all interested parties.
However, we believe this should be done within the context of the Ocmmds-
sion’s normal adninistrative procedures of soliciting comment from the en-
tire ~ity affected by interpretive views expressed by the agency under
the Act.

42/ We are concerned, however, that the approach reccmnended in
the draft report would permit the falsification of corporate
records by persons below the level of "top" management, as
long as it was in an amount less than the arithmetical thresh-
old it proposes.
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Chapter 4: ISSUES SURROUNDING ~HE ANTIBRIBERY PROVISIONS

A. General Comments

The C~qO survey reflects that 79.5% of the respondents viewed the clar-
ity of the bribery provisions as either "adequate" or "more than adequate"
while only 8.8% expressed the view that the clarity of the provisions was
either "inadequate" or "very inadequate". In addition, as we have earlier
summarized, more than 76.5% stated that the Act "has" or "probably has"
been effective in reducing questionable overseas payments; only 5% asserted
that the Act "has not" or "probably has not" been effective.

Moreover, as we have already noted, 87.5% of the companies that en-
gaged in foreign business reported that they had either experienced no de-
crease in business or only a minor decrease in business as a result of the
Act. In contrast, only 12% of the respondents reported a decrease in busi-
ness that could be characterized as "moderate" and only .6% of the respon-
dents indicated that they had suffered a "great decrease" in business.
These findings are remarkable, particularly in view of the fact that the
GAO’s questionnaire does not distinguish between losses of business that
resulted from the clear prohibition of transactions that cannot be effec-
ted without bribery and those cases in which it is alleged that businesses
have refrained frc~ engaging in overseas transactions that might be legit-
imate as a result of "tmcertainty" as to the meaning of the Act. If, as
appears probable, most of the "lost" business involved transactions that
are clearly prohibited by the bribery provisions, the remainder represent-
ing cases in which possibly legitimate export opportunities were lost as
a result of uncertainty must be very small.

Despite the survey data reflecting that the bribery provisions have
been effective in achieving the purposes the ODngress sought to achieve,
and are not as ambiguous as some have suggested, the draft report deals ex-
clusively with allegations that confusion exists "over what constitutes com-
pliance with the Act’ s * * *" prohibitions against bribery (see page 36). The
draft report adds, despite the survey data noted above, that these alleged
ambiguities "have been cited as possibly causing U.S. companies to forego
legitimate export opport~ities."

As in the case of the accotmting provisions, the draft report repeats
these criticisms, as if they should be accepted at face value, without
an Ji~dependent analysis of whether they actually have merit. For example,
there is no analysis of the implications of the survey data noted above.
The empirical data compiled in response to the GAO’s questionnaire indicate
that some criticisms of the Act may be without merit, or exaggerated, and
that only a relatively small portion of the business cGnaunity has exper-
ienced either difficulty in understanding the law or a significant loss of
business.

In this context, the (~nission, in Febrl~ry 1980, requested co~nents
concerning the impact and operation of the bribery prohibitions in order to
ascertain the extent to which criticisms of the Act had substance and what
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actions, if any, the Commission could take in response to these concerns. 43/
Only 14 comments ~re received despite the four-month ccnlnent period. As a
result, the Commission did not have enough information properly to evaluate
the concerns that ~re expressed by the ccnlnentators. 44/

In analyzing those ccmaents, the Commission pointed out that
"the limited response appears inconsistent with published reports that
there is widespread concern and uncertainty on the part of public companies
and some individuals as to the applicability of the bribery provisions to
particular transactions." 45/ The results of the CgKg’s survey provide
additional evidence that these concerns may not be as serious as many
critics of the Act have supposed.

In addition, the criticisms of the Act the draft repeats are, for the
most part, unidentified and anonymous. This is particularly important in
view of the fact that the responses to the GAO questionnaire do not provide
data that supports the bulk of the analysis set forth in the draft report.
Except for the data noted above, the questionnaire was not designed to
elicit such information concerning the impact and implementation of the
bribery provisions.

The primary source of the criticisms and analysis reflected in the
draft is a report that is improperly characterized (see page 38 and passim)
as "a September 1980 report of the President on export promotion functions
and potential export disincentives * * *." The GAO draft overlooks the
fact that, in submitting that report to the Congress, the President made
clear that he was suhnitting two reports and that the report relied upon
by the C~O does not reflect his views:

"I am suhnitting today my report on these matters along with the
full text of the comprehensive review, which was prepared by
the Secretary of Commerce and the U.S. Special Trade Represen-
tative. Their detailed review, while not a statement of Admin-
istration policy, reflects an extensive canvass of the views of
our exporting ccrmntmity * * *." My report expresses this admin-
istration’s policies" (emphasis added).

4-3/ The ~ssion’s request for comments and the public comments re-
ceived in response to that request are not mentioned in the draft
report; the draft merely refers to the Commission’ s statement, which
was made in response to some of the ccmments, that it will not take
enforcement action in any case where an issuer seeks, and receives,
a favorable letter from the Department of Justice under the Depart-
ment’s FCPA Review Procedure prior to M~y 31, 1981.

Securities Exchange Act Release No. 16953 (Feb. 21, 1980); 45 Fed.
Reg. 12574 (Feb. 26, 1980).

45/ Securities Exchange Act Release No. 17099, sup~.
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THUS, the President pointedly disassociated himself from the more voluminous
report (hereinafter referred to as the Klutznic~Askew report) that the C~O
draft relies upon for the bulk of its background data and analysis. The
GAO should at least point out the distinction that the President made in
subnitting the two reports to the ODngress.

~ne draft report recognizes (page 48) that "rigorously defined and com-
pletely t~ambiguous requirements may be impractical and oould provide a road-
map for corporate bribery." However, there is no discussion as to how the
desire for greater clarity could be reconciled with the policy of the Oon-
gress to eradicate corporate bribe!y of foreign officials. M~reover, neither
the draft report nor the critics whose views are reflected in the draft, have
proposed constructive suggestions for alternative fonm/lations, which would
both satisfy the desire for greater clarity and yet be practical, consistent
with the purposes of the bribery prohibitions and flexible enough to deal
with the wide variety of transactions that must be encompassed.

The Relationship Between the Commission and the
Justice Department’s FCPA Review Procedure

Because the FCPA Review Procedure is a program of the Department of
Jusice, we do not have detailed comments concerning the portion of the
draft report that discusses the review procedure. However, the reference
at page 42 to the Commission’s position "that it will not take enforce-
ment action against any company that receives a favorable Justice review
letter" under that Procedure should be qualified to make clear that it ap-
plies only to review letters issued prior to May 31, 1981. As the report
subsequently notes, the Commission will review its position, prior to that
date, to determine what, if any, further action it should take.

The draft report is inaccurate in asserting that Ommission participa-
tion in the FCPA review procedure "would have been in line with SEC’s current
policy of issuing adainistrative interpretations of laws and regulations when
requested by interested parties" (page 44). Tne draft report fails to under-
stand the nature of the administrative interpretations that the Commission
does issue. These interpretations are provided to assist persons and enti-
ties in complying with provisions that, unlike the antifraud provisions and
the bribery prohibitions, are of a technical and regulatory nature. In
contrast, Sections 103 and 104 of the FCPA proscribe the making of any pay-
ment or gift "corruptl!’ to a foreign official, political party, or candi-
date for foreign political office in order to assist in obtaining, retain-
ing, or directing business to any person. The determination of whether
or not a person subject to those provisions intends to Fake a payment or
gift "corraptl~’ will often require an evaluation of circumstantial evi-
dence to determine whether the person making the payment or gift did so
with a "corrupt purpose." Accordingly, the nature of the inquiry differs
significantly from that involved in providing interpretations of regula-
tory statutes or rules that do not turn on the question of intent, or in
issuing "no-action" letters in the context of such prcwisions -- a method
that the Commission has long employed to provide guidance ro the public.
Under these circumstances, it appears that questions concerning the motive
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or intent of those engaging in conduct which appears to cane within the
terms of the FCPA can best be resolved by corporate officials and their
professional advisers, who have access to all the relevant facts bearing
upon intention.

C. The GAJ9’ s R~aticns

Tne draft report states a concern (page 47) "that alternative %ays of
providing guidance are needed to resolve the ~mbiguities in the Act’s anti-
br~be/y provisions." As noted above, the draft assumes, without an inde-
pendent analysis by the C~O, that the criticisms expressed by some anony-
mous members of the business c~ity with respect to the bribery prohibi-
tions accurately reflect the existence of "ambiguities" in those provisions
and that those "~nbiguities" are so serious that an administrative or leg-
islative response is required. The GAO draft makes this assumption despite
the fact that 79.5% of the respondents to its questionnaire rated the clar-
ity of the bribery prohibitions as adequate or more than adequate, while
only 8.8% of the respondents (approximately 17 respondents out of 185)
rated those provisions as inadequate or very inadequate. These facts and
the fact that any business "lost" as a result of t~certainty must be very
small are, inexplicably, mentioned nowhere in the draft report.

Nevertheless, the GAO proposes to recGnaend (page 49) that the Oc~nis-
sion and the Justice Depar~nent "[o]ffer legislative proposals to reduce
the ambiguities." This seems premature in view of the lack of credible
and verifiable data as to the need for such legislation. In fact, the
questionnaire data points to the conclusion that the alleged ambiguities
are not as serious as some had supposed. MDreover, as noted above, neither
the ~0 draft nor the critics whose criticisms are repeated have made
specific suggestions for changes that would both provide greater clarity
and be consistent with the purposes that the Congress sought to achieve in
adopting the bribery prohibitions.

Tne draft report also reccn~nends (page 49) that the Ocm~nission and the
Justice Department "[p]rcvide additional guidance to the business ccsmunity
through the use of hypotheticals." Although the draft report notes that "some
government agencies and corporate officials" have expressed a desire for
"guidance" in the form of hypotheticals, such an approach would be of
little value. As noted above, the concerns that have been expressed with
respect to the bribery prohibitions result, for the most part, from the
fact that the statutory standards require determinations as to a person’s
state of mind -- determinations that often require an evaluation of cir-
cumstantial evidence bearing on the question of intent. Hypothetical
analysis is not suited to such an evaluation and could easily be miscon-
strued. Accordingly, it would not be appropriate for Justice and the Com-
mission to "be jointly botmd by any such guidance" as the GAO draft suggests
(page 49). Finally, and perhaps most important, it would be t~wise for the
Oznmtission to attempt to issue interpretations in the context of hypothet-
icals; the discipline inherent in dealing with a concrete set of facts,
and with persons or entities who may express differing views as to proper
application of the law, often bring to light issues and problems that
would not be immediately apparent in a hypothetical situation. ~nis re-
sults in a more sound and judicious decisionmaking process.
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Honorable Harold M. Williams
Chairman
Securities and Exchange Commission
500 North Capitol Street, N.W.
Washington, D.C. 20549

Dear b~. Chairman:

This Department is in the process of preparing our
formal comments on a recent draft Report by the General
Accounting Office entitled "The Foreign Corrupt Practices
Act." As part of that process, since our two agencies share
enforcement responsibility for the Foreign Corrupt Practices
Act, our staffs exchanged drafts of the comments which each
had prepared on those portions of the GAO report which
relate to the antibribery provisions of the Act. I have had
the opportunity to review a draft of that portion of the
Commission’s comments, and as a result I would like to
request that the Commission exercise its discretion to
delete the material contained on pages 28 to 33 of those
comments.

These pages which are of concern to us contain a
detailed legal analysis of five provisions of the FCPA.
Although we agree with many portions of that legal analysis,
we have serious reservations about other portions. In our
judgment the pages in question, if formally approved by the
Commission and transmitted to the GAO, would effectively
constitute advisory opinions on some of the Act’s most
important and controversial provisions and could seriously
undermine future criminal prosecutions under the antibribery
sections of the Act.    Comments on a GAO report do not seem
to us to be the best vehicle for either of our two agencies
to provide guidance to the business community under the Act.
The time pressures involved in responding to the GAO draft
Report are not conducive to the carefully reasoned resolution
of any differences that may exist between our two agencies
as to how to provide guidance and what the nature of that
guidance should be.
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If the Commission is now of the view that guidance to the
business community, in the form of opinions and interpretations
of the Act, is warranted, our two agencies should immediately
initiate discussions about the form and content which such
guidance should take. The necessary time could then be taken
to develop joint positions on the Act to the extent that is
appropriate.

I would anticipate that if, in the future, the Department
of Justice were to publish any interpretations of the anti-
bribery provisions of the Act or were to recommend any changes
in these provisions of the Act, it would do so only after
consultation with the Commission.

~ ~~B.eely ,           f

Assistant~WAttorney General
Criminal Division
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