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Jurisdiction

The judgment of the Court of Appeals for ~he Second

Circuit was entered November 29, 1978. A motion for re-
hearing with a suggestion for rehearing en bane was denied
by the Cour~ of Appeals on January 4, 1979. The petition

for a writ of certiorari was filed on February 2, 1979 and
was granted on ~Iay ]4, 3979. The jurisdiction of this

Court rests on 28 U.S.C. %125-1(1).

Constitutional Provisions, Statutes and
Rules Involved

Constitutional Provisions :

Constitution of the United States, Amendment 5

No person shall be held to answer for a capital, or
otherwise infamous crime, unh~ss on a presentment of
indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the _~.[ilifia, when in
actual service in time of War or publi~ danger; nor
shall any person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be eon~-
pelled in any criminal case to be a wi~,es,s ag.~i~st
himself, nor be deprived of life, liberty, or property,

: :~i~Qut ~ue process of law; nor shall private property
~: :be faken’for public use, without just compensation.

S~aitntes ¯

~15 U.S.C. §78j(b) (Section ]0[b] of the Securflles
Exchange Act of 1934):

§78j. :~’Ianipulative and deceptive devices

It shall be unlawful for any person, directly or i~-h                             ~ ’l’directly, by t e use of any means or mshumentali)
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d
is

of interstate commerce or of the mails, or of any fa-
cility of any national securities exchange

(b) To use or employ, in connection with the pur-
chase or sale of any security re~stered on a national
securities exchange or any security not so registered,
any manipulative o1" deceptive device or contrivance
in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

§15 U.S.C. §78if(a) (Section 32[a] of the Securities Ex-
change Act of 1934) :

§78ff. Penalties

(a) Any person who willfully violates any pro-
vision of this chapter (other than Section 78dd-1 of this
title), or any rule or regulation thereunder, the viola-
tion of which is made unlawful or the observance of
which is required under the terms of this chapter, or
any person who ~dllfully and knowingly makes, or
causes to be made, any statement in any application,
report, or document required to be filed under this
chapter or any rule or regulation thereunder or any
undertaking contained in a registration statement as
provided in subsection (d) of Section 78o of this title
or by any self-regulatory organization in connection¯ ’ " "" tivath an appheatmn for membership or part~elpa on
there~h or to become associated with a member thereof,
which statement was false or misleading with respect
to any material fact, shall upon conviction be fined not
more than $10,000, or imprisoned not more than five
years, or both, except that when such person is an ex-
change, a fine not exceeding $500,000 may be imposed;
but no person shall be subject to imprisonment under
!his Section for the ~dolation of any rule or r~a~on
if he proves that he had no knowledge of such rule
or regulation.                      :~ .: ~ ~:, ~,
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-F#deral Rules of Evidence:
i~Si6~h~rwise--- required by the Constitution

Sta’Les or provided by Act of Congress
by the Supreme Court pursuant

privilege of a witness, per-
rnmen%,, State, or political subdivision there-

¯ of:shall be governed by the principles of the common
law,aS ~ey may be interpreted by the courts of the

: ~nited States in the light of reason and experience
::: ~0{veVer, in’civil actions and proceedings, with respeei

to an element of a claim or defense as to which State
Iaw supplies ~he rule of decision, the privilege of a
witness, person, government, State, or political sub-
division thereof shall be deternfin 0d in accordance with
State law.

New York Labor Law, §537:

$537. Disclosures prohibited

1. Use of information. Information acquired from
employers or employees pursuant lo this Article shall
be for the exclusive use and information of the com-
missioner in the discharge of his dm:ies hereunder and
shah not be open to the public nor be nsed in any court
in any action or proceeding pending therein unless
the commissioner is a party ~o such action or proceed-
ing, notwithstanding any other provisions of law.
S~chimformation insofar as it is material to the mak-
Lug and determination of a claim for benefits shall be
av~a~ble to the parties affected mtd, in the eonmfi~-
si0i~"~ discretion, may be made available to the par-
ties: affected in connection with effecting placement.

4

!Ss~

,
m f(
~hc

2. Penalties. Any officer or employee of the stat,
who, without authority of the commissioner or as
otherwise required by law, shall disclose such infertile-

its

~ion shM1 be guilty of a misdemeanor. Rub
Pro(
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It shall be unlawful for any person, directly or in-
directly, by {he use of any means or instrumentality
of interstate eommeree or of’ the mails, or of any fa-
cility of any national securities exchange

(1) to employ any device, scheme, or artifice to
defraud,
(2) to make any untrue statement of a material
fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
drcumstances under which they were made, not
misleading, or

(3) to engage in any act, practice or course of busi-
ness which operates of wouhl operate as a fraud
or deceit upon any person,

in connection with the purchase ora’~alc of any security.

Questions Presented for Review

1. Does the purchaser of stock in the open market who
fails to disclose material, nonpublie information about the
issuer of the stock violate Section 10(b) of the Securities
Exchange Act of 1934 and !~tfle 10b-5 where the purchaser
has no fiduciary relationship with the issuer and where the
information was obtained from and created by a source
wholly outside and unrelated to the issuer?

2. Does the Second Circuit’s retroactive application of
its new and expansive interpretation of Section 10(b) and
l~ule 10b-5 to sustain petitioner’s conviction violate the Due
Process Clause of the Fifth Amendment?
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¯ 13.’ ,In~ a criminal Case charging violations of Section
lO(b) and Rule lob-5, did the trial court violate this
,C, ourt,s h01dmg in Ernst & Ernest v. tIochfelder by refusil

~.~raCt the ~m’y that ’intent to defraud" was a requisite
 le eat of

4. Did the trial court err in admitting into evidence
at petitioner’s federal criminal trial a confidential state-
men~--in this case tantamount to a confesslon--reqnired
to b~ made by petitioner to the New York State Department
of Labor as a condition of seeking unemployment benefits

’York law makes the statement absolutely privi-
leged from disclosure and makes disclosure of that state-
meat a criminal act?

Statement of the Case

Vincent t~. Chiarella was employed as a "mark-up" man
in the composing room at Pandick Press, a financial printing
company in New York City (R.182-83, 234-35).~ During the
course of his employment in 1975 and 1976, Chiarella worked
on setting into type prospectuses and other documents for
corporate customers of Pandick who were abou~ to almounee
take-over bids (tender offers) for other companies (R.283-
84). Pandick’s customers, ~he prospective tender offerors,
provided,the textual material to be printed to Pandick, but
particul.s,r ~formation as to the identity of the corporation
proposed for f~ake-over (the target) was encoded or simply
left blank (R.222-23, 228).

1. References in parentheses preceded by "R." are to patios0°~
the 0ri~,!tlal, record of the proceedings in, the District .c°Ulsr~ w(th
Ju,ne.ll," 1979: this Court granted Chiarella s motion to cJlspei .
pnntmg an appendix and for leave to proceed on the original record,

t
I

t
C
a

h~

be:
ter
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In each case relevant here Chiarella was able to deduce
the identity of the takeover candidate (target) from data
which was disclosed in the material provided for printing
by the prospective offeror corporations (R,474): Then;. .....
prior to public announcement of the fake-over bids or:tender’
offers, Chiarella purchased shares of the corp0ratio~ :h~i
beheved was the tal~,et (R.474-78).

Chiarella successfully detemfined the identity of five
companies targeted for take-over by customers of Pandick
Press. His 17 separate purchases of target shares, prior
to public announcement of the tender offers and sale of those
shares after news of the tender offers became public, netted
Chiarella a $30,000 profit (GX6, 7, 10, 61)3

Since each of Chiarella’s stock purchases was transacted
through his broker over the open market, Chiarella never
met nor had any dealings whatever with the target corpora-
tion shareholders whose stock he acquired (R.482). And
Chiarella specifically denied that he intended to defraud
anyone in connection with his stock purchases (R.483-84).

°Prior to Chmrella s stock transactions, Pandiok Press
had posted a sign (GX14A) warning its employees that it
was violative of company policy for any employee to utilize
information learned from a customer’s copy for his own
benefit and that such conduct would result in the employee’~
termination from employment and could result in criminal
Penalties, Although Chiarella was aware that his conduct
violated Pandick’s rules, he did not believe that his actions
were unlawful (RA91). Having set the type of hundreds
----.-.._.._

2. Numerical references in
parentheses preceded by "GX" referto government exhibits m evidehce.


