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CHAPTER FIVE 

INDEPENDENT CONSUMER AGENOY 

One of the major proposals for institutional public participation 

is embodied in legislation that would create an independent consumer 

protection agency. While it p~rtains to.consumer interes~ rather: t~an 

the whole range of Int&ests Involved In broadened pubhc partICIpa

tion, the consumer agency is widely regarded as an e~ceptiondly im

portant and unique concept, and one that has occasioned a long history 

of intense support and opposition. . 

. The notion of institutional representation of consumer interests goes 

back at least to the New Deal period. The particular concept involved 

iIi the current proposal for an independent consumer agency also has 

a lengthy history and traces its genesis back at least 15 years. In 1961, 

even before the resurgence of national interest in consumer protection 

that was' to occur in the late 1960's, Senator Estes Kefauver intro

duced a bill (S. 1688) to establish a Department of Consumers to re

present the economic interests of consumers. A similar bill to create a 

Cabinet-level Department of Consumers (H.R. 7179) was introduced 

in 1965· by Representative Be~jamin Rosenth~l, and hearin~ on the 

proposal were held by the House SubcommIttee on ExecutIve and 

Legislative reorganization .. During this formative stage, hearings on 

consumer protection were also. held by the House Subcommittee on 

Intergovernmental Relations, and the House Government Operations 

Committee. . 
Senate consideration of institutional representation for consumer 

interests dates to March 1969 when the Subcommittee onExecutive Re

organization began hearings on S. '860, a bill to create· a Department 

of Consumer Affairs, introduced by Senator Gaylord Nelson. As pro

posed by this legislation, the Department would have been an advocate 

of consnmer interests in Government policymaking and in Federal 

regulatory proceedings; it would have been a clearinghouse for con-

,sumer information and complaints: R,nd, the Department would have 

been an umbrella agency under which certain existing regulatory func-

tions won] d have been transferred.' . . , 

Although there was widespread recognition of the need ·for better 

adminil:;tration of regulatory laws and better representation of con

sumer interests, most witnesses at th~ 1969 hearings opposed the crea

tiorl; ?f a :qepartment of Consumer Affairs with the sweeping scope 

enVlsJoned In S. 860. . 

.' Recognizing that reorganization noes not necessarily bring about· 

. reorientation. Dr. James Godda,rd. former Commissioner of the Food 

and Drug Administration noted thfl.t. "If the proposed Dep3,rtment 

of Consumer Affairs were establh~hed, it would absorb a number of 
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, less.;than-effective ,programs carried out, by less-than-committed 
employees." 1 " 

Support for a separate Cabinet-level Department waned and a vari
ety of other propo~ls emerged during the 91st Congress. Throughout 
the hearings and development of, proposals for consumer representa
'tion, debate centered not so much on the need for institutional ad
vocacy of consUmer interests, as on the proper organizational setting 
and scope of such advocacy. It became clear that the proposed con
solidation of various unrelated regulatory functions into a department 

: or superagency would be unwieldly and that idea soon faded. At the 
same time, consumer advocates vigorously opposed the concept of 
having the proposed consumer agency within the Executive Office of 
the President where it would be dependent entirely on the adminis-
tration's commitment to consumer protection. ' 
, The proposal for a consumer agency then shifted from a Depart-

,ment of Consumers to a more narrowly focused advocacy office. In 
1970, drawing from the hearings and proposals which had come 
before, the Senate Committee on Government Operations recommended 
that the advocacy function on behalf of the interests of consumers 
should be placed in an independent agency. Accordil,lgly, the Co~mit
tee re£orted S. 4459 to create such an ag~n'cy. An amended version ?f 
the bIll was reported out by the CommIttee on Commerce. The bill 
passed the Senate on December 1, 1970, but the companion bill re
ported by the' House Government Operations 'Committee failed to 
clear the House Rules Committee and the bill died in the House. 

Similar legislation was introduced and reported in the ,92d' Con
gress (s. 39'70 and H.R. 10835) and in ~he 9~d Congress (S. 707 a.nd 
H.R. 13163). In bo~h Congresses, the bIlls passed the House by WIde 
margins but failed in the Senate because of filibusters by the bill's 
opponents, , ' , , " 

In 1975, the Se:t;late passed S. 200, the Consumer Protection Act of 
~975, and the House 'passed a companion bill, H.R. 7575.2 , , 

As Set out in these bills, the proposed new consumer agency would : 
1. Represent consumer interests before Federal agencies and 

Federal courts. , 
2. Conduct and support research,studies, and, testing. 
3. Submit annual recommendations to ~he, Congress and the 

President on' measures' to improve, th~ protection' of consumer 
interests by the Federal Government. ' ' 

4. ColleCt and disseminate information of interest to consumers. 
,5. Receive and ttansIIl~t co:mphlints from consumers. " , 
, 6. Conduct investigations, including 'economic surveys on con:" 

sumer problems.'" ,', 
Fo]: pU~{>9ses. of, this section, however, the most sa1i~nt ~un~tion 

t.o be examIned IS the role' of the proposed agency as' an InstItutIOnal 
,advoqate for consumer interests. For the reasons presented below, 
we cQntinue to: believe that an, i~dependent consUJ:ner agency is a 
necessary ingredient for the effective representation of consumer inter- ' 
ests before Federal regulatory agencies. ' 

1 u.s. Senate, heariIigs on S. 860 and S. 2045 before a s~bcominittee of the Senate Com
mittee on GQv,ernment Operations,. 91st COD,g" 1st sess., at p. 557 (1960). Hereafter 
referr~ to as 1969 hearings. ." ., , '... "... , ' 

l! Due to a threatened PresideJ;ltlal veto, no. further action wast&;ken., 
9f)...549-77~6 . 
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THE 'NEF.J> FOR CONSUMER'REPRESENTATION 

The problem o.f. bringing to. Jx:ar, widespr~d .publ~c' lriter~ts in 
regulatory proceedIngs has been discussedearher In tIns report. ' 

As the political scientist Anthony Downs pointed ou~, since people 
conSllme in many areas, but produce in only~ne, they wIll concentrate 
their' political efforts in the area of their production rather; tha~ in 
their many areas as consumers. Therefore, producer groups WIll, With
in any given policy area,. exert Irlore influence than consu~ers.3 Whi~e 
questIOns of consumer Interest before regulatory agenc~es may be 
enormously important to consumers in the aggregate, they, are far 
more important to the individual business or small group of businesses 
than they are to any particular consumer. Consequently, the'individual 
consumer usually has no rational incentive to invest ,the time and 

, resources to get involved in a regulatory agency proceeding! The busi-
,nessman has. " ,'," , ',- , " " , ' _' , , 

Nonetheless, it should be noted ~p.at critics of the consll:meragency 
concept dispute the notion that cotisumer inte~ are somehow dis
advantaged.' Rebutting the idea "'that the individual consumer is 
,unrepresented, or voiceless, or helpless, both in the marketplace and 
befor~ the Government," a spokesman for the National Association 
of Manufacturers went onto say: ' ' 

Whether or not all of lIS are pleased with the ,new' political force known as 
the "consumer movement," it isfunctionlng both visiply and vigorously. Today's 
consumers are not unrepresented. We hav.e seen instead the rise of -well-organized 
citizen groups with militant national'lead~rsliip.5 . 

We need not, however, rely onl!on theory o.r general ~ssertions 
about the degree of consumer repr~ntation. As is showilby the infor~ 
mation presented in chapter 2, the~e is a definite imbahtnce weighed 
against consumer interests.' , 'i " , 

A-S already noted in chapter 1, the assertion of a need forinstitu
tional advocacy of consumer intereSts is an, a~kI,lowledgment that the 
agencies cannot adequately represent those interests i~ the abSence of 
such advocacy. The need ~or effectiireadvocacy in what are~m effect, 
adversary proceedings was also stressed by consumer a<;lyocates and 
former regulators. Even if we grant, however, that the agencies should 
be the ultimate advocates of the public interest, t~e issue ,of consumer, 
interests would still be present. As former Chairman of, the Federal 
Power Commission, Lee White stated, "Those staff positions that I am 
familiar with are inteI),ded to present the, 'public interest'case, not 
that of the consumer. I would much rather have an agency whose meas
ure of success is how effective it ,has advocated· its position before' 
regula tory agencies." e ' , ' - '" 

THE PROPRIETY OF A GOVERNMENTAL' ADVOCACY AGENCY 

The propriety of utiiizing a separate'Governinent agency ,to 'ad
vocate consumer interests has been often challenged by critics of that ." . . . . . '. 

8 DOWDS. "An Economic Theory of Democracy" (New York: Harper & RoW; 1961), 
pp. 238-256. 

'See Mancur Olson, ','The J;.ogic of Collectlv~ A.ction" (Cambridge: Harvarif Uri:tverslty 
Press). , '" ,': '. " 

B, U.S. Senate, hearings on S. 200 before the Senate Commit,tee on Government Operations, 
94th Cong., 1st sess., ,at pp. 222-223 (1975). Hereafter referred to as 1975 hearings. : , 

8 U.S. Senate, hearings on S~ 707 and S. 1160 befOl"etheSenate Committee oil Government 

H
Operatlons and the Senate Committee on Commerce, 93d Cong., 1st sess. ,(1973), p. 396. 

ereafter referred to as 1978 hearings. " ' " 
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pr()po~al. Th~ argu~ents .most frequently raised are : t~t it is inap- . 
propnate to InstItutIOnalIze a consumer advocate functIon; that the, 
agency will not presen~ balanced viewpoints; that the agency may 

, create "dual prosecutions"; that the agency will drown out private 
consumer groups; that the agency will be unable to represent diverse 
consumer viewpoints; and, that the agency will create more bureau
cracy and delay. Careful consideration of these arguments leads, we 
believe, to the conclusion that an independent consumer ag~cy meets 
a le~~im8;te need and can si~cantly. ~ance the role of public 
partICIpatIOn before the reguratory agencIes.' " . . , 

John A. Stuart of the. National Association of Mailufacturers 
argues that the proposed consumer agency is I'lot ,aprQpermechanism 
because it would be a Federal agency acting as a critic and adversary. 7 

He distinguishes the agency from consumer groups who 'attract their 
own members and raise their own funds. ." . .' , .. ',. 

This objection seems to overlook the fact that many other Gov
ernment agencies represent particular interests as important com-

. ponents of the public interest. Having an. independent consumer 
agency is no more inappropriate than having a Department of Labor 
to 'advocate the interests of labor, or than having a Civil Aeronttutics 
Board to promote the economic health of the airlines. . . . . 

Nonetheless, critics object to the very feature that attracts· sup
porters of the concep~the agency's potential for . vigorous and un

. qualified advocacy of consumer interests. At. issue is the question of 
bias: " . '. " ~. 

I don't go along with the idea that when a Government. agency agrees with 
industry it has caved into pressure but when. it agrees with professional' con
sumerists it has acted in the public interest. I don't think the CPA wQuld be 
independent at all. It would come to each proceeding With. a . built-in .bias and 
through its special potential for attracting publicity would imPOI:!e the pressure 
'of that bias' on every step of that proceedings.s . • ' . 

While the consumer agency could not dictate agency policy, the pres
sure it could exert, although feared by opponentsof the concept, wquld 
actually have beneficial consequences. Even when it did not intervene 
formally, the presence of such an institutional advocate would provide 
an important incentive to the staffs of regulatory agencies to be es
pecially diligent in assessing the consumer interest in regulatory pol
ICy. Just as the' absence of consumer input has caused agencies to re
flect too closely the needs of regulatory industries, the presence of an . 
institutional consumer advocate would serve to sensitize agency 
officials to the interests of consumers. ' 

Another commonly stated objection is' that the con~umer agency 
could create a "dual prosecutor" problem in abundant caSes. Critics 
argue -that if a regulatory agency is already proceeding, to enforce. its 
regt!lation against an offending business, why Should . :participation 
,by the consumer agency be necessary ~ There are two answers to this: 
First, the vast inequity of administrative agency proceedings do not in
volve such enforcement actions.' They involve ratemaking, or lieens
i!lg, or cert;.ifica:tions,or standard setting. 1;here is no "dual prosecu
tIon" problem II?- s~ch case~. Second, even .In th~ smaller ~ate~ory of 

. enforcement actIOns, agencIes, frequently establish broad' policy and 
----,,-" . . . . '. . . 

'1 1975 hearings, 228.' . . . 
I Statement of J. Edward Day, ElectronlcIndustrles Association, 1978 hearlngs; 195. ' 
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set future guid~lines which pave substantialjmpact on consumer inter
ests. For the consumer agency to .. be barre<i froinfull P91~cymaking 
processes would infringe markedly on its ability to advocate consumer 
viewpoints as policy is being made. We believe there.is a·clear, need to 
preserve the agency's right to particip~te actively on,such enforcement 
matters.. . . . . '" . . 

As noted above, another objection to the proposed agency relates to 
the present role of nongovernmental consumer ,advocates. Being con
fron~d with a :prop()sal for a ~e~ i~titutiona~ advocate"some b~si
ness representatIves are now pOIntIng out the vIrtue of representatIOn . 
by voluntary groups. Clearly,one of the strengths of our system of 
government is the role played by voluntary groups in the formulation 
, of public policy. Supporters of the consumer agency concept argile that 
the agency is not intended to displa.ce other consumer advocates. They 
point out that the number ofa.gencyactions affecting consumers is so 
great that a consumer advocacy agency could not possibly participate 
in all of them. Indeed, the report on S. 200 during the 94th Congress 
states: . 

One long-range purpose of this legislation .is, in fact, to encourage consumers to 
represent their, own interests before Government agencies,' so that the AqA's 
role may l:Iekept to a minimUlp.9 . 

Given the Comparatively limited· financial resources of' cOIisumer 
g:roups, it is in~vitable that ther~ will'be gaps iIi co-nsumer .represent~.
bon not only In terms of partIcular regulatory proceedIll'gs but· III 
whole policy areas. . ',. 

Should the independent consumer agency be created, only time will 
tell what particular niche it will fill. At this stage,' however, it can be 
predicted confidently that there will be no lack of regulatory proceed-

,lngs that could occupy its 'a.ttention. Potentially, such -an agency can 
develoR a base of expertiseih both technical and legal matters that is 
simply beyond the resources of voluntary groups .. Indeed, the proposed 
agency's other functions. in regard to consumer complaint handling 
and information gathering would make it uniquely a central repository 
of expertise on consumer protection problems .. Private consumer 
groups could draw from that expertise to benefit their own participa
tion in regulatory proceedings, and there would still probably be areas 
where the consumer advocacy agency itself would be regarded as the 
most appropriate participant due to' its particular area of expertise. 

Another frequently voiced criticism of the con~er agency,con
cept is that the public interest iscomp,osed of more than just the. con
Rumer interest. As argued in a statement submitted by the American 
Petrole\lm Institute:. .; : ... ' . '., . ' .... ' 

Our system of government is deSigned to serve the public interest-not. con
sumers' interests, ,manufactu~ersj interests, marketers' interests ,'Or any other 
,speCial interests. Only a 'balanced judgment 'based on a consideration of all 
segJ;hents of the national economy serves the. public interest. Any effort to 'em
phasize consumer interest, as such; to the e:xclusion 'Of 'all- other parts of our 
economy can only result in distortion; it will not serve the ,public}O 

Similarly, the National Associ~tion of M'anufacturers worried that: 
A new, criterion may be establislied for ,both statute~ and admini~trative policy, 

under which an undefined "interest of consumers" will 'be eqiIalto, or prevail 
over, the whole public interest to which all government is accountable.11 .' 

9 S. 200 Report, 12. ' -'" 
10 1975 hearings, 2~5. . 
111975 hearings, 225. 
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To a considerable extent,. this is an argument against a perilously: 
perched straw man. Even the staunchest of consumer advocates do not 
claim that the consumer interest is the totality of the public interest. 
Indeed,· the consumer advo~yagency. is necessary precisely because 
the public interest requires "a balanced judgment based on a con
sid~rati0':l of all segments of the national eC<?nomy." Otherwise, agency 
delIberatIOns would be, as they have been, unbalanced by the absence 
of input from consumers. . 
1 Furthermore, supporters of the agency claim that the intent is not 
to present the totality of the pub1ic interest but only the interest of con
sumem It is the job of the regulatory agencies themselves to weigh 
the competing interests and promulgate policy in accord with the 
broader public interest. To criticize the proposed' agency Tor not rep
resenting the complete public interest is to confu~ the prOcesses of 
advocacy 'and of judgment~ The consumer agency is. conceived as an 
advocate; the regulatory agencies retain the role of judging competing 
claims. . '. ',. . . . 

Critics of the proposal also point out that the direction of the public 
interest is difficult to determine on major policy questions where there 
are several major and legitiI;nate interel?ts c9mpeting forconsidera
tion-includino- differing consumer interests. For example, on the 
issues involved' in energy policy, there are conflicting interests, and 
trade-offs to be made, between the desire for cheaper oil, for long-term 
supplies of energy, for environmental considerations (with the atten
dant costs), and so on. Anyone of those interests may be considered 
as a "consumer interest." . .... 

The 'advocacy of one point of view by an independent consumer 
agency would not operate to exclude the pr~ntation of otHer points 
of view by interested public participants . .Aily legislation providing 
for establishment of a consumer agency should make this absolutely 
Clear. . . . , ".' '. 
, Probably the thorniest problem confronting the prop()sed. agency 
is the question of the diversity of the consumer interest and the prob
lem of how an advocate can resolve that diversity. The United States 
Chamber of Commerce argues that: . ' . 

The "consumer interest" is not a monolithic interest which is easily identified. 
While some consu~ers may want safe, high quality products, other consumers 
may wish to sacrifice these qualities for a lower price tag. "Consumer interest" 
is an amorphous concept, made up of many competing elements, and the ACA, 
time and again, will be called upon to make paternalistic judgments as to what 
is best for 210 million Americanconsumers.llI '. " . 

. . It has also been argued that not only are there different consumer 
l~teres!s at any given time, but there are also different and competing 
tIme dImensions to the consumer interest. That is, critics have. ex
press~d the fear that an advocacy agency would presSure regulatory 
agenCIes to opt for the short run consumer goal of keeping products 
and services at minimum prices and maximum quality'rather than at 
mar~et prices that would as.sure,' the continued ability of firms to . 
prOVIde an ~dequatesupplyof such goods and services. ' . 
Th~ fact IS that most oftheissuesthat comeup before the regulatory 

agenCIes do not present conflicting consumer interests. For example, 
the former chief of the BureauofC()nsumer Protection at the Federal 
Trade Commission observed that:' .. 

1lI1975 bearings, 187. 
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On most cOnsumer "issues th'atI·. saw aftheFederat Trade Commission, there 
was no underlying conflict. Allcon~up1~rs .w~e preUymuch on the sa~El' side 
in desiring and needing a.certain form .. ofproteetioIi;For example, IdoIi't believe 
there is any consumer.interest that favors'false advertising'or deceptive ad
vertising and, hence, an aggressive program· at the FTCto'deaLeffectivelywith 

. false advertising can only serVe all consumers'.interest.~. ,,',' .' '. y 

S~ilarly, with regard' to another 'area 'of cbi).sumerunanimity, Peter 
Schuck of Consumers Union stated: . . . '. ' . . . . .' . 

, While it is certainly true that the utility functi<msof consumers' are richly 
'diverse, it is also' true that there i~'a consumer interest' which the CPA can 
faithfully and unequivocally' i-epresent-the lnterest in a' ·free market economy. 
characterized by vigorous competition, economic efficien~y, and optimal consumer 
informa tion.1

' . , 

Admittedly, there ate instances where diverse consumer interests 
will compete with one another. In suchc~seSa rational process ag
gregation could be' . acComplished by the consumer agency. Where 
there are differe.nt interests that do not conflict, the agency would be 
able to represent all such interests simultaneously. If there is a Gon
flict between cOIlspIDer interests, the advocacy agency may be able to 
propose a solution that reconciles the differing consumer interests. It 
may alsO be the caSe thilf one cODsumerinterest will- be represented 
by another party, thereby permitting 'the corisumer agency to. con
centr~te on an important c6nSulller interest that thiLt'isbeing ignored. 
Of course, situations' may' arise in which none of these. solutions is 
applicable. In such circumstances, the advocacy agency may conclude 
that the best way to advance consumer interests is to assure that the 
decisionmaker is aware of all the important; conflicting. consumer 
interests without advocating:tllat anyone of the interests be,favored 
at the expense of others.' . 

Indeed, a former regulator, Lee. White of the Federal Power Com
I mission, argued that the diversity of consumer interests was a major 
factor in favor of the consll~er advocacy agencr: 

Were I a :Illember of a reguiatory agency; i: personally would have more con
fidence in an agency supported with Federal funds and conducted by presiden
tially appointed and' Senate-confirmed Commissioners than in any other single 
group or representative. I would expect such ,an agency to'seek out differing con
flicting pOSitions that different consuming groups may haye and to be able to 
present thein clearly and without prejudice because of the 'base' from which it 
would be operating, n~mely,public representatives paid with public fiuids.1l5 

Finally, it is often said that cre~ti~n'of anew consum~r,agency 
would mean more bureaucracy. . ... ': .' '.' " :. ' . '.' 

The shor~ answer is that since the' agency worild"have:no deCision
making power-no reglilatory authotity-' it cannot entaiL more bu
reaucracy. Perhaps, itmaj put· an additional 200 individuals on the 
Federal payroll.. But they would have "no·,autliority to order anyone 
to ~o anything,.or to compel the takirtg'ofanyaction,or'to restrict any 
benefits. The consumer agency is n6 more abureaticracy than the 
public defender's offic~for the legalaid:bureau. It is simply an advocate 
for the consumer viewpoint, suppOrted by public funds. ," ':,' " 

In addition to the objectioIitO"creating yet another,'Federal'agency, 
some observers have 'expreSSed the fear that the' advocacy agency 

" .: .... : . ; .' '.' -... ~ " 

18 1978 bearlngs;201, 
l' 1978 bearings, 514. 
1l51973.bearlngs, 894. 
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might compound another chronic bureaucratic problem-delay. This 
argument about delay is applicable to any mechanism for increasing 
public participation ,and istr.eated more extensively elsewhere in this 
report. As evidenced in volume IV of this study, we have found that 
most regulatory delay is attributable to poor management practices 
by the agency and to cumbersome internal administrative procedures. 

With its resources and official standing, a consumer advocacy agency 
might actually be a force against delay as it attacks both agency prac
tices or the use of any dilatory tactics detrimental to consumer inter
ests. To the extent that more time is necessary to hear previously 
unvoiced consumer interests, some further deliberation should be ac
~ptable. After all, lawsui~ would proceed more rapi~y .if only one 
SIde were able to present Its case,'yet our system of Justice does not 
accept the losS of equity in the interest of speed. Similar considerations 
of equity are also present in regulatory proceedings and should not be 
readily sacrificed to other procedural considerations. 

SUMMARY AND RECOMMENDATION 

,In its van()us forms, a proposal for a single agency to represent 
consumer interests has been pending before Congress since 1965. The 
c~rrent proJ?osal is to create an inde:pendent n()nregulato~y. age~cy 
WIth authorlty to advocate consumer mterests before admllllstratlve 
agencies and the courts. 
, While opponents of the proposed, consumer advocacy agency have 

raised objections, most of them arise from a minimization of the prob
lem of consumer representation and a misconception of the proposed 
solution. Contrary assessments notwithstanding, there currently is a 
serious underrepresentation' of consumer interests in regulatory pro
ceedings. In our view, the proposed consumer agency would be one of 
the major remedies £.01' that underrepresentation. 
" The agency would not hold a monopoly on the public interest, nor 
would it be a "czar" dictating policy to the regulatory agencies. 
Rather, it would be a valuable advocate of consumer interests that 
would supplement the efforts of the private consumer groups and 
~nhance the ability of the regulatory agencies to regulate in the publ~c 
lnt.('rest. ' 

We recommend'the creation of an independent, nonregulatory, con
sumer agency that would (1) have full intervention and participation 
rights to advocate consumer interests before the Federal agencies, 
and the Federal courts; (2) undertake studies and disseminate infor,
mation of importance to consumers; (3) serve asa consumer complaint 
clearinghouse; (4) possess authority to obtain information needed to 
carry out its function ; and (5) have adequate funding to assume these 
responsibilities. " 
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