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I N  THE UTJITED STATES COURT OF 
APPEALS FOR THE NINITI CIRCUIT 

SECURITIES AID EXCHANGE CO>DfISSIOW, 

P l a i n t i f  f-Appellee,  

v .  

HERITAGE TRUS'I' COFPANY, et a l . ,  

Defendants,  

ELEANOR S I I P  SON, 

Appl icant  f o r  In te rven t ion-Appe l l an t .  

Appeal from t h e  United S t a t e s  D i s t r i c t  
Court f o r  t h e  D i s t r i c t  of Arizona 

ANSWERING BRIEF OF THE SECURITIES 
&TD EXCHANGE COlfiflSSION, APPELLEE 

COUNTERSTATEFENT OF THE ISSUE PRESENTED 

Whether t h e  d i s t r i c t  c o u r t  c o r r e c t l y  determined t h a t  t h e  a p p e l l a n t  

should  n o t  b e  pe rmi t t ed  t o  i n t e r v e n e  " f o r  a l l  purposes" a s  a m a t t e r  of 

r i g h t  i n  an i n j u n c t i v e  a c t i o n  brought  by t h e  S e c u r i t i e s  and Exchange 

Commission when t h e  d i s t r i c t  c o u r t  had p rev ious ly  en jo ined  t h e  t h r e e  

named de fendan t s  and ordered t h e  appointment of a n  e q u i t y  r e c e i v e r  f o r  

t h e  c o r p o r a t e  defendant  and xihere: 



(1) t h e  d e n i a l  of i n t e rven t i on '  could no t  impair o r  impede a p p e l l a n t ' s .  

a b i l i t y  t o  p r o t e c t  he r  r i g h t s  a s  a  t r u s t  bene f i c i a ry  i n  a  s epa ra t e  l awsu i t ;  

(2) t h e  appe l lan t  made no showing t h a t  h e r  i n t e r e s t  i n  t he  i n j u n c t i v e  

a c t i o n  may b e  inadequately  represen ted  by t h e  e x i s t i n g  p a r t i e s ;  and 

(3 )  t h e  a p p e l l a n t ' s  motion t o  i n t e rvene  was no t  t imely.  

RULE INVOLVED 

Rule 24 of t h e  Federa l  Rules of C i v i l  Procedure provides  i n  p e r t i n e n t  

p a r t  : 

(a) I n t e rven t i on  of Right.  Upon t imely  a p p l i c a t i o n  
anyone s h a l l  be permit ted t o  i n t e rvene  i n  an ac t i on :  
. . . (2) when t h e  app l i c an t  c la ims an i n t e r e s t  r e l a t i n g  
t o  t h e  p roper ty  o r  t r a n s a c t i o n  which i s  t h e  s u b j e c t  
of t h e  a c t i o n  and h e  is  s o  s i t u a t e d  t h a t  t h e  d i s p o s i t i o n  
of t h e  a c t i o n  may a s  a  p r a c t i c a l  mat te r  impair o r  
impede h i s  a b i l i t y  t o  p r o t e c t  t h a t  i n t e r e s t ,  un l e s s  
t h e  a p p l i c a n t ' s  i n t e r e s t  i s  adequately  represen ted  by 
e x i s t i n g  p a r t i e s .  

( c )  Procedure. A person d e s i r i n g  t o  i n t e rvene  s h a l l  
s e r v e  a  motion t o  i n t e rvene  upon t h e  p a r t i e s  a s  provided 
i n  Rule 5.  The motion s h a l l  s t a t e  t h e  grounds t h e r e f o r  
and s h a l l  be accompanied by a  pleading s e t t i n g  f o r t h  t h e  
c la im o r  defense f o r  which i n t e r v e n t i o n  is  sought .  

COLTTERSTA'l'EMENT OF THE CASE 

This  i s  an appea l  by Eleanor Simpson f r o 3  an  October 6 ,  1975, minute 

o rder  of t h e  United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Arizona denying 

h e r  motion t o  i n t e rvene  " for  a l l  purposes" i n  an i n j u n c t i v e  a c t i o n  
11 - 

brought by t h e  S e c u r i t i e s  and Exchange Commission  ommis mission") (R. 669) . 

11 References t o  t h e  record on appeal  which was t ransmi t ted  t o  t h i s  Court - 
on December 29, 1975, a r e  c i t e d  a s  "R. - ." The record i n  t h i s  a c t i o n  
is a l s o  t h e  record i n  S e c u r i t i e s  and Exchange Commission v. Her i t age  T r u s t  
Company, e t  a l . ,  No. 75-3357, which is  pending be fo r e  t h i s  Court. 
References t o  t h e  appe l l an t ' s  b r i e f  i n  t h i s  Court a r e  c i t e d  a s  " B r .  -. 11 



On J u l y  29, 1974, t h e  Commission i n s t i t u t e d  an  i n j u n c t i v e  a c t i o n  a g a i n s t  

Her i t age  T r u s t  Company ("Heritage"),  John R. Bromley ("Bromley") , and 

H.D.  Wilbanks, Jr. ("Wilbanks") , i n  t h e  United S t a t e s  D i s t r i c t  Court f o r  
2/ - 

t h e  D i s t r i c t  of Arizona. The complaint charged v i o l a t i o n s  of Sec t ions  

5 ( r e g i s t r a t i o n  requirements)  and 17(a )  (ant i - f raud p rov i s ion)  of t h e  

S e c u r i t i e s  Act of 1933, 1 5  U.S.C. 577e and 577q(a), and v i o l a t i o n s  of Sec t ion  

10(b)  of t h e  S e c u r i t i e s  Exchange Act of 1934, 1 5  U.S .C. 578j (b) , and Rule 

lob-5 thereunder ,  17 C.F .R. 240.10b-5 (an t i - f raud  p rov i s ions )  i n  con- 

n e c t i o n  w i t h  t h e  o f f e r  and s a l e  of "revocable  i n t e r  v i ~ r o s  t r u s t s "  by t h e  
3 / - 

defendants .  The  omm mission's complaint a l s o  sought c e r t a i n  a n c i l l a r y  

r e l i e f ,  inc lud ing  t h e  appointment of a n  e q u i t y  r e c e i v e r ,  t h e  render ing 

of a n  independent account ing,  and t h e  n o t i f i c a t i o n  of a l l  i n v e s t o r s  and 

Her i t age  s a l e s  personnel  of t h e  n a t u r e  and scope of t h e  i n j u n c t i v e  o rder  

e n t e r e d  by t h e  c o u r t .  

On October 8,  1974, t h e  t h r e e  defendants ,  wi thout  admi t t ing  o r  denying 

t h e  a l l e g a t i o n s  of t h e  complaint ,  consented t o  t h e  e n t r y  of a f i n a l  o rder  

permanently e n j o i n i n g  them from v i o l a t i o n s  of t h e  r e g i s t r a t i o n  and a n t i -  

f raud p r o v i s i o n s  of t h e  S e c u r i t i e s  Act of 1933 and t h e  an t i - f raud  p rov i s ions  

of t h e  S e c u r i t i e s  Exchange Act of 1934 i n  connect ion w i t h  t h e  o f f e r  o r  

21 S e c u r i t i e s  and Exchange Commission v .  Her i t age  Trus t  Company, et a l . ,  - 
D. Ariz . ,  CIV-74-519-PHX-WPC. 

31 The Commission's complaint  i s  s e t  f o r t h  a t  R. 1-17. - 



s a l e  of revocab le  i n t e r  v ivos  t r u s t s  o r  any o t h e r  s e c u r i t i e s  (R. 197- 

207). I n  a d d i t i o n  t o  d i r e c t i n g  t h e  defendants  t o  cause a n  independent 

account ing f i r m  t o  conduct a complete a u d i t  of H e r i t a g e ,  t h e  f i n a l  o r d e r  

provided f o r  t h e  appointment of a s p e c i a l  counsel  who cias au thor ized  and 

d i r e c t e d  t o  conduct a n  i n v e s t i g a t i o n  and a n a l y s i s  of t h e  manner of o p e r a t i o n  

of H e r i t a g e  i n o r d e r  t o  p repare  a r e p o r t  f o r  submission t o  t h e  Court and t h e  - 

p a r t i e s ,  which r e p o r t  would c o n t a i n  t h e  s 2 e c i a l  counse l ' s  f i n d i n g s  

and recommendations wi th  r e s p e c t  t o  Her i t age .  

The f i n a l  o r d e r  a l s o  d i r e c t e d  defendant Bromley t o  cause  Her i t age  t o  

n o t i f y  a l l  t r u s t o r s  and H e r i t a g e  s a l e s  personnel  of t h e  e n t r y  of t h a t  o rder  

a s  w e l l  a s  t h e  o r d e r ' s  n a t u r e  and scope.  By l e t t e r  of October 25, 1974, a f t e r  

approval  of t h e  c o n t e n t s  of such l e t t e r  by t h e  Court and t h e  C o m i s s i o n ,  

H e r i t a g e  informed t r u s t o r s  of t h e  e n t r y  and t h e  terms of t h e  October 8 ,  
4 / - 

1974, f i n a l  o rder .  

T h e r e a f t e r  on A p r i l  1 8 ,  1975, t h e  Commission renewed i t s  e a r l i e r  

motion f o r  t h e  appointment o f . a n  e q u i t y  r e c e i v e r  f o r  Her i t age .  T h i s  

motion was based upon informat ion conta ined i n  t h e  c o u r t ' s  f i l e s  and 

records  i n  t h e  i n s t a n t  proceeding a s  w e l l  a s  in fo rmat ion  conta ined i n  

41 A copy-of t h e  October 25, 1974, l e t t e r  from H e r i t a g e  t o  i t s  t r u s t o r s  is  - 
a t t a c h e d  h e r e t o  a s  Appendix A. A copy of t h i s  l e t t e r  was a t t a c h e d  
a s  an e x h i b i t  t o  a proof of mai l ing  f i l e d  by t h e  defendants  i n  t h e  c o u r t  
below on June  6 ,  1975, b u t  t h e  proof of mai l ing  aild t h e  e x h i b i t s  a t t a c h e d  
t h e r e t o  were n o t  included i n  t h e  p a r t i e s '  des igna t ions  of t h e  con ten t s  
of t h e  record on appea l .  I n  t h e  event  t h i s  Court d e s i r e s  t h a t  t h e  proof 
of mai l ing  and e x h i b i t s  a t t a c h e d  t h e r e t o  b e  included i n  t h e  record on 
appea l ,  t h e  Commission w i l l ,  of course ,  inc lude  such documents i n  a 
supplemental  d e s i g n a t i o n  of t h e  c o n t e n t s  of t h e  record  pursuant  t o  Rule  
10(e )  of t h e  F e d e r a l  Rules of Appe l la te  Procedure.  



t h e  r e p o r t  o f  t h e  s p e c i a l  counsel  f o r  Her i t age  (R. 217-268),. f i l e d  wi th  

t h e  c o u r t  on A p r i l  11, 1975. That  r e p o r t  s e t  f o r t h  f a c t s  which, i n  t h e  

Commission's op in ion ,  "demonstrate[d] t h a t  t h e  de fendan ts  H e r i t a g e  and 

Bromley have,  s i n c e  October 8 ,  1974, continued t o  dece ive  and defraud 

t h e  investment p u b l i c  and mismanage, d i s s i p a t e ,  and waste  t h e  funds of 

i n v e s t o r s  which have been placed wi th  H e r i t a g e  T r u s t  Company, a s  a t r u s t e e "  

(R. 311). 

Hearings were he ld  on t h i s  motion i n  A p r i l  and llay, 1975. Pending 

f i n a l  de te rmina t ion  of t h e  Commission's motion f o r  t h e  appointment of a perma- 

nen t  r e c e i v e r ,  t h e  Court on May 23, 1975, e n t e r e d  an  I n t e r i m  P r o t e c t i v e  Order 

and I n j u n c t i o n  (R. 413-417) . That o r d e r  enjoined t h e  defendants  from, 

among o t h e r  t h i n g s ,  d i s s i p a t i n g  o r  o the rwise  d i spos ing  of t h e  funds 

and a s s e t s  of Her i t age  and from s o l i c i t i n g ,  r a i s i n g  o r  p rocur ing  funds  

i n  connect ion wi th  e x i s t i n g  o r  p r o s p e c t i v e  t r u s t  accounts  o r  any o t h e r  

s e c u r i t i e s  of Her i t age  o r  any i s s u e r .  The c o u r t  f u r t h e r  ordered t h a t  

Her i t age  n o t i f y  a l l  t r u s t o r s  by l e t t e r  of c e r t a i n  m a t t e r s ,  inc lud ing  the 

Commissionrs pending motion f o r  t h e  appointment of a permanent r e c e i v e r  

and t h e  i s suance  of t h e  i n t e r i m  i n j u n c t i v e  o r d e r .  I n  a d d i t i o n ,  t h e  defendants  

were d i r e c t e d  t o  provide t h e  t r u s t o r s  w i t h  cop ies  of t h e  c o u r t ' s  i n t e r i m  

i n j u n c t i v e  o r d e r  and a s t i p u l a t i o n  of f a c t s  (R. 380-412) agreed t o  by 
5 / - 

counsel  f o r  t h e  defendants  and t h e  Commission's counsel .  

5 /  A d r a f t  of t h e  l e t t e r  which t h e  c o u r t  ordered t o  b e  t r a n s m i t t e d  t o  - 
t r u s t o r s  was a t t a c h e d  t o  t h e  May 23, 1975, i n t e r i m  p r o t e c t i v e  o rder  
a s  E x h i b i t  A (R. 418). A copy of t h e  same l e t t e r  was s e n t  by H e r i t a g e  

t o  i t s  t r u s t o r s  on May 29, and is a t t a c h e d  h e r e t o  as Appendix B. 



On J u l y  1, 1975, t h e  cou r t  en te red  an  opinion and order  (E. 500-519); 

s p e c i f i c a l l y  holding t h a t  t h e  re-vocable i n t e r  v ivos  t r u s t s  were s e c u r i t i e s  

and en jo in ing  defendants  Bromley and Her i t age ,  i n t e r  a l i a  f r o a  s e l l i n g  o r  - -9 

o f f e r i n g  f o r  s a l e  t h e s e  s e c u r i t i e s  wi thout  r e g i s t r a t i o n .  The defendants  

a d d i t i o n a l l y  were ordered t o  ma i l  a copy of t h e  c o u r t ' s  J u l y  1 opinion 

and order  t o  every t r u s t o r ,  noteholder ,  p r e f e r r ed  stocIcholder, salesman 

and o t h e r s  " i n  o rde r  t h a t  i n v e s t o r s  may be f u l l y  and f a i r l y  informed 

a s  t o  t h e  s t a t u s  of t h i s  case ,  pos s ib l e  l e g a l  remedies they nay have, 
6 / - 

and i t s  pos s ib l e  e f f e c t  on t h e i r  investments" (R. 517).  The Cormis s i o n  's 

motion f o r  t h e  appointment of a r e c e i v e r ,  however, LTIS denied.  

On ~ u ~ u ' s t  27, 1975, a f t e r  argunent on t h e  C o m i s s i o n ' s  no t i on  f o r  

rehear ing  on t he  appointment of a r e c e i v e r  f o r  Her i t age ,  t h e  cou r t  entered 

an opinion and o rde r  (R. 609-613) which, among o t h e r  t h ings ,  granted 
71 - 

t h e  Commission's reques t  f o r  t h e  appointment of a r e c e i v e r .  The po r t i on  

of t h e  August 27 o rde r  appoint ing a r e ce ive r  was s tayed ,  however, f o r  

a per iod of f i f t e e n  days t o  p e m i t  t h e  defendants  t o  appea l .  Subsequently,  

on September 10,  1975, t h e  defendants  f i l e d  a motion f o r  rehear ing  on 

t h e  po r t i on  of t h e  August 27 order  appoint ing a r e ce ive r  (R. 621-623). 

6/ The defendants '  a f f i d a v i t  w i th  r e spec t  t o  proof of mai l ing t h e  documents - 
ordered by t h e  cou r t  on J u l y  1, 1975, and t h e  e x h i b i t s  a t t ached  t he r e to ,  
were f i l e d  i n  t h e  cou r t  below on J u l y  15,  1975, b u t  have no t  been 
des igna ted  by any of t h e  p a r t i e s  t o  be included i n  t h e  record on 
appea l  t r ansmi t ted  t o  t h i s  Court .  

7/  The defendants '  appeal  of t h e  August 27 order  appoin t ing  a r e ce ive r  i s  - 
pending be£ o r e  t h i s  Co.urt , S e c u r i t i e s  and Exchange Conmission 
v .  He r i t age  T rus t  Company, et a l . ,  No. 7 5 - 3 3 5 / .  



I t  :?as n o t  u n t i l  t h a t  sanle d a t e  t h a t  Eleanor Simpson, appe l lan t '  h e r e i n ,  

moved "for  an o r d e r  a l lowing h e r  t o  i n t e r v e n e  f o r  a l l  purposes and f o r  a n  

ordek s t a y i n g  t h e  appointment of a r e c e i v e r  u n t i l  such  t i n e  a s  s h e  may be 

heard" (R. 615). I n  t h e  memorandum i n  support  o£ h e r  motion t o  i n t e r v e n e  

Eleanor Simpson was i d e n t i f i e d  a s  a " c e s t u i  que t r u s t ,  and a l s o  a t r u s t o r ,  
81 - 

of one c e r t a i n  i n t e r  v ivos  t r u s t "  (L) . The b a s e s  a s s e r t e d  f o r  

h e r  motion t o  i n t e r v e n e  were t h a t  (1) Eleanor  Simpson is  an i n d i s p e n s a b l e  

p a r t y  t o  t h e  a c t i o n ;  (2 )  a r e t r o s p e c t i v e  f i n d i n g  t h a t  t h e  i n t e r  v ivos  t r u s t s  

a r e  s e c u r i t i e s  is c o n t r a r y  t o  t h e  b e s t  i n t e r e s t s  of t h e  t r u s t  b e n e f i c i a r i e s ;  

and (3) t h e  appointment of a r e c e i v e r  is  n o t  i n  t h e  b e s t  i n t e r e s t s :  of t h e  

c e s t u i s  que t r u s t  (R. 615-617) . 
On October 6 ,  1975, t h e  d i s t r i c t  c o u r t  denied b o t h  t h e  de fendan ts '  

motion f o r  rehear ing  on t h e  appointment of a r e c e i v e r  and Eleanor Simpsonrs 

motion t o  i n t e r v e n e .  

81 On October 6, 1975, i n  a r e p l y  menorandum t o  theComrniss ionts  - 
o p p o s i t i o n  t o  Eleanor Simpson's motion t o  i n t e r v e n e  h e r  counsel  
s t a t e d :  

" I f  counse l ' s  informat ion i s  c o r r e c t ,  Eleanor Simpson 
is a t r u s t o r  of t h r e e  s e p a r a t e  t r u s t s  and i s  a b e n e f i c i a r y  
of one of then.  She seeks  t o  i n t e r v e n e  a s  a b e n e f i c i a r y  
of t h a t  one." 

Th is  memorandum was n o t  included i n  t h e  record  on appea l  t r ansmi t t ed  
t o  t h i s  Court .  



APPELLANT IS  MOT ENTITLED TO INTEEVEiJE AS A HATTER OF 
RIGHT I N  AN IBJUNCTIVE ACTION BROUGHT BY TEE SECURITIES 
AND EXCHANGE COFMISSION. 

A p p e l l a n t  c h a r a c t e r i z e s  h e r  mot ion  t o  i n t e r v c n c  a s  b e i n g  "a m a t t e r  of 

r i g h t "  ( ~ r .  I ) ,  b u t  c o n s p i c u o u s l y  a v o i d s  any r e f e r e n c e  t o  Rule 2 4 ( a ) ( 2 )  of  

t h e  F e d e r a l  Ru le s  of  C i v i l  P rocedure .  That  r u l e :  however, is " t h e  t ouchs tone  

f o r  c o n s i d e r a t i o n "  of  such a motion.  McKee & Co. v .  G1.1lf ~5 Ves te rn  Indus-  

t r i e s ,  I nc . ,  52 F.R.D. 332,  334 (D. Del . ,  1971) ;  s e e  N e t i c n a l  A s s o c i a t i o n  -- 
f o r  t h e  Advancement o f  Colored peop ie  ("NAACP") v. New York, 413 U.S. 

345,  365 -(1973).  Accord ing iy ,  t h i s  Court  s t a t e d  i n  Farmland I r r i g a t i a n  

Company v. Dopplmaier ,  220 F. 2d 247, 248 (1955) :  

" E s s e n t i a l  t o  an a b s o l u t e  r i g h t  of  i n t e r v e n t i o n  i n  accordance  
w i t h  Rule 2 4 ( a ) [ ( 2 ) ]  i s  a  showing by t h e  a p p l i c a n t  f o r  i n t e r -  
v e n t i o n  of  t h e  e x i s t e n c e  of . . . t h e  c o n d i t i o n s  s t a t e d  by 
t h e  Rule . . . ." 
Thus, i n  t h e  i n s t a n t  a p p e a l  t h e  a p p e l l a n t ,  a s  an a p p l i c a n t  f o r  non- 

s t a t u t o r y  i n t e r v e n t i o n  a s  of r i g h t  under  Rule 2 4 ( a ) ( 2 ) ,  must show, i n  t h e  

language of  t h a t  r u l e ,  no t  on ly  t h a t  she  has  "an i n t e r e s t  r e l a t i n g  t o  t h e  

p r o p e r t y  o r  t r a n s a c t i o n  which i s  t h e  s u b j e c t  of t h e  a c t i o n  . . ." b u t '  a l s o  

" t h a t  t h e  d i s p o s i t i o n  of  t h e  a c t i o n  may a s  a  p r a c t i c a l  m a t t e r  i n p a i r  o r  im- 

pede [ h e r ]  a b i l i t y  t o  p r o t e c t  t h a t  i n t e r e s t ,  . . ." and t h a t  h e r  " i n t e r e s t  i s  

[ n o t ]  a d e q u a t e l y  r e p r e s e n t e d  by e x i s t i n g  p a r t i e s . "  A p p e l l a n t  h a s  f a i l e d  t o  

demons t r a t e  t h a t  she  comes w i t h i n  e i t h e r  of t h e s e  r e q u i r e m e n t s ,  nor  has  sI,e 

met t h e  f u r t h e r  r equ i r emen t  of  Rule 2 4 ( a )  t h a t  h e r  a p p l i c a t i o n  be " t imely ."  

While t h e  c o u r t s  a r e  l i b e r a l  i n  i n t e r p r e t i n g  r e q u i r e m e n t s  o f  Rule 

2 4 ( a ) ( 2 )  i n  f a v o r  of  an  a p p l i c a n t ,  "no c o u r t  ha s  been w i l l i n g  t o  s t r e t c h  



t.he r u l e  t o  t h e  p o i n t  of  a b o l i s h i n g  it.." Warheit. v.  Gs ten ,  .57 F.R.D.. 629, 

630 (E.D. Mich., 1973) .  And t h e r e  is  a " s t r o n g  j u d i c i a l  p o l i c y  agn ins t .  

nonexpres s  p r i v a t e  i n t e r v e n t i o n  i n  government enforcement  l i t i g a t i o n  when 

an adequa te  p r iva t . e  remedy is  f r e e l y  a c c e s s i b l e . "  Uriited S t a t e s  - J .  

Allegheny-Ludlum I n d u s t r i e s ,  I n c . ,  517 F. 2d 826, 844 (c.A. 5 ,  1975) .  

While a p p e l l a n t  cont.ends tha t .  she  i s  an " i n d i s p e n s a b l e  p a r t y f '  ( ~ r .  1, 2 ) ,  

s h e  would appea r  t o  be no more i n d i s p e n s a b l e  t h a n  any of  t h e  app rox ima te ly  
91 - 

650 o t h e r  H e r i t a g e  i nves t . o r s  (B. Dep. 9 ) .  I f  a p p e l l a n t  is s u g g e s t i n g  tha t .  

pursuant .  t o  Rule 19  o f  t h e  F e d e r a l  Rules of  C i v i l  Procedure  a l l  o f  t h e s e  

a r e -  "pe r sons  needed f o r  a  jus t .  a d j u d i c a t . i o n , "  t h e n  t h e  Commission1 s  en fo rce -  

ment of t h e  s e c u r i t i e s  laws would be s e r iouo . ly  impeded. - Cf. S e c u r i t i e s  and 

Exchange Commission v. Royal Hawaiian Management C o r p o r a t i o n ,  [ 1966-67 

T r a n s f e r  ~ i n d e r ]  CClj  Fed. Sec. L. Rep. F 91,982 at. p. 96,339 (c.D. Cal . ,  

1967) .  The f e d e r a l  r u l e s  do n o t  r e q u i r e  such a  r e s u l t . .  

A. The Appe l l an t  Has Not Demonstrated That. D i spos i -  
t i o n  o f  t h e  Commissionls  I n j u n c t i v e  Ac t ion  May 
Impai r  o r  Impede Her A b i l i t y  To P r o t e c t  Her 
B e n e f i c i a l  I n t e r e s t  i n  a  Revocable I n t e r  Vivos . 
Trust . .  

I n  t h e  Commission' s i n j u n c t  i v e  a c t i o n  i n s t i t u t e d  a g a i n s t  d e f e n d a n t s  

H e r i t a g e ,  Bromley and Wilbanks two major  i s s u e s  were whether  i n t e r e s t s  i n  

t h e  r e v o c a b l e  i n t . e r  v ivon  t r u s t s  be ing  o f f e r e d  and s o l d  by t h e  d e f e n d a n t s  

c o n s t i t u t e d  " s e c u r i t i e s , "  a s  tha t .  term is d e f i n e d  i n  t h e  f e d e r a l  s e c u r i t i e s  

9  / - "B. Dep. " r e f e r s  t o  t h e  May 6 ,  1975,  d e p o s i t i o n  of  John R. Bromley 
which i s i n c l u d e d  i n  t h e  record on appeal t r ansmi t ted  t o  this Court.. 



101 - 
l aws ,  and whe the r ,  based upon t h e  f a c t s  adduc?d a t  t h e  t r i a l  and t h e  ' 

subsequen t  conduct  of  t h c  d e f e n d a n t s ,  t h e  appointment  of  an e q u i t y  r e c e i v e r  

f o r  H e r i t a g e  was war ran t ed .  The d i s t i c t  c o u r t  r e s o l v e d  both  o f  t h e s e  
11! - 

i s s u e s  i n  t h e  a f i r m a l i v e .  

Assuming arguendo t h a t  t h e  a p p e l l a n t  h a s  a  " s i g n i f i c a n t l y  p r o t e c t -  
121 

a b l e  i n t e r e s t "  r e l a t  i n g  t o  t h e  Commission 's  i n j u n c t i v e  a c t  i o n ,  bu t  

w i thou t  a t t e m p t i n g  t o  s p e c u l a t e  a s  t o  t h e  e x a c t  n a t u r e  o r  sccpe  of t h a t  

i n t e r e s t ,  we a r e  unab le  t o  d i s c e r n  how t h e  d i s p o s i t i o n  of  t h a t  i n j u n c t i v ?  

a c t i o n  by t h e  i s s u a n c e  of an i n j u n c t i o n  r e q u i r i n g  t h e  d e f e n d a n t s  t o  comply 

w i t h  t h e  - f e d e r a l  s e c u r i t i e s  laws and an o r d e r  a p p o i n t i n g  a  r e c e i v e r  f o r  

de fendan t  H e r i t a g e  "may a s  a  p r a c t i c a l  m a t t e r  impa i r  o r  impede [ t h e  
131  

a p p e l l a n t ' s ]  a b i l i t y  t o  p r o t e c t  t h a t  i n t e r e s t  .'I- 

101 The term ' ' s e c u r i t y "  is  d e f i n e d  i n  S e c t i o n  2 ( 1 )  of  t h e  S e c u r i t i e s  A c t  - 
o f  1933, 1 5  U.S.C. § 7 7 b ( l ) ,  and S e c t i o n  3 :a ) (10)  o f  t h e  S e c u r i t i e s  
Exchange Act of  1934,  15 U.S.C. § 7 8 c ( a ) ( 1 0 ) .  The Supreme Court  h a s  
no t ed  t h a t  t h e s e  d e f i n i t i o n s  a r e  v i r t u a l l y  i d e n t i c a l .  Uni ted  Housing 
Founda t ion ,  I n c .  v. For:nan, 421 U.S. 837, 847 (19751, and Tche repn in  
v. Knight .  389 U.S. 3 3 2 ( i 9 6 7 ) .  

111 It s t a y e d  t h e  e f f e c t i v e n e s s  of t h e  p o r t i o n  of i t s  o r d e r  a p p o i n t i n g  - 
a  r e c e i v e r  pending  an  a p p e a l  which is  p r e s e n t l y  b e f o r e  t h i s  Cour t ,  
S e c u r i t i e s  and Exchange Commission v. H e r i t a g e  T r u s t  Company, e t  a l . ,  
No. 75-3357. 

121 Cf. Donaldson v .  Uni ted  S t a t e s ,  400 U.S. 517, 531 (1971) .  - - 
131 I n  7A Wright & H i l l e r ,  F e d e r a l  P r a c t i c e  and P rocedure ,  $1908 a t  - 

514 (19721,  it i s  s t a t e d :  

"It i s  g e n e r a l l y  ag reed  t h a t  i n  d e t e r m i n i n g  whether  d i s -  
p o s i t i o n  of t h e  a c t i o n  w i l l  impede o r  impa i r  t h e  a p p l i -  
c a n t ' s  a b i l i t y  t o  p r o t e c t  h i s  i n t e r e s t  t h e  q u e s t i o n  must 
be put  i n  p r a c t i c a l  terms r a t h e r  t h a n  in  l e g a l  te rms .  
The c e n t r a l  purpose  o f  t h e  1966 amendment [ t o  Rule 2 4 ( a ) ]  
was t o  a l l o w  i n t e r v e n t i o n  by t h o s e  who might  be p r a c t i c a l l y  
d i s a d v a n t a g e d  by t h e  d i s p o s i t i o n  o f  t h e  a c t i o n .  . . ." 
(Emphasis s u p p l i e d .  



S t a t i n g  t h a t  " [ b l e n e f i c i a r i e s  of t h e  t r u s t  nus t  recognize  t h e  

s i t u a t i o n  as  it e x i s t s , "  t h e  a p p e l l a n t  p o s i t s  four q u e s t i o n s  (Br. 3 )  which, 

i n  h e r  op in ion ,  " a r i s e  a s  a  r e s u l t  of t h e  f i n d i n g  t h a t  the  i n t e r  v ivos  

t r u s t s  a r e  investment c o n t r a c t s . "  Yet absent  a  meaningful s ta tement  o r  

e x p l a n a t i o n  wi th  r e s p e c t  t o  why and how t h e  ho ld ing  t h a t  i n t e r  v ivos  

t r u s t s  a r e  w i t h i n  t h e  purview of the  f e d e r a l  s e c u r i t i e s  laws nay impede 

h e r  a b i l i t y  t o  p r o t e c t  h e r  i n t e r e s t ,  t h e  concerns expressed i n  the  appel-  

l a n t  ' s  four  q u e s t i o n s  a r e  s p e c u l a t i v e  and c o n j e c t u r a l .  

We submit t h a t  even a f t e r  t h e  d i s t r i c t  c o u r t ' s  ho ld ing  t h a t  i n t e r  

v ivos  t r u s t s  a r e  s e c u r i t i e s ,  the  a p p e l l a n t  i s  not fo rec losed  by a p p l i c a t i o n  

of t h e  p r i n c i p l e s  of r e s  j u d i c a t a ,  c o l l a t e r a l  e s t o p p e l ,  o r  s t a r e  d e c i s i s  - 
. from a s s e r t i n g  any r i g h t s  o r  c la ims which she may have as  a  t r u s t  bene- 

f i c i a r y  a g a i n s t  Her i t age  and Messrs. Bromley and Wilbanks i n  an a p p r o p r i a t e  

forum. See S e c u r i t i e s  and Exchange Commission v. Everes t  Management Corp., 
141 - 

475 F. 2d 1236 ( C . A .  2, 1972). Nor does the  f a c t  t h a t  t h e  t r u s t  i n s t r u -  

ment, taken t o g e t h e r  with t h e  c i rcumstances  under which it was s o l d ,  c o n s t i -  

t u t e s  a  s e c u r i t y  depr ive  a p p e l l a n t ,  a s  an i n v e s t o r ,  of any r i g h t  she might 

have a g a i n s t  t h e  t r u s t e e  under t h a t  instrument.  - Cf. S e c u r i t i e s  and Exchange 

Commission v. Royal Hawaiian Management Corporat ion,  [1966-67 T r a n s f e r  Binder]  

CCH Fed. Sec. L. Rep. Y 91,982 a t  p. 96,339 (C.D. Cal. ,  1967). It does, 

141 111 S c o t t  on T r u s t s  (1967),  5199 a t  pp. 1638-1640, d i s c u s s e s  t h e  - 
v a r i o u s  e q u i t a b l e  remedies a v a i l a b l e  t o  a  b e n e f i c i a r y  i n  an a c t i o n  
a g a i n s t  a  t r u s t e e ,  inc lud ing  the  appointment of a  r e c e i v e r  and t h e  - 
removal of the  t r u s t e e .  See a l s o  Restatement (second) of  T r u s t s  
(19591, $199 a t  pp. 437-439. 111 S c o t t  on T r u s t s ,  5198 a t  pp. 1631- 

1638, and Restatement (second) of  T r u s t s ,  6198 a t  pp. 434-437, discuss 
the  l e g a l  remedies a v a i l a b l e  t o  a  b e n e f i c i a r y .  



151 - 
however, g i v e s  h e r  a d d i t i o n a l  r i g h t s  under  t h e  s e c u r i t . i e s  laws. . 

A p p e l l a n t ' s  p r imary  conkern  appea r s  t o  be w i th  t h e  p o s s i b l e  dep le -  

t i o n  of t h e  i n t e r  v i v o s  t r u s t ,  which, it i s  s u g g e s t e d ,  might  r e s u l t  from 

an appoin tment  of  a  r e c e i v e r  (Br.  3 ;  R. 616-617). I n  t h i s  r e g a r d ,  appel -  

l a n t  s p e c u l a t e s  t h a t  t h e  payment of f e e s  t o  t h e  r e c e i v e r  w i l l  r educe  t h e  

a v a i l a b i l i t y  of  H e r i t a g e ' s  funds  t o  which t h e  t r u s t  b e n e f i c i a r i e s  might  

l ook  f o r  s a t i s f a c t i o n  of  ~ o t e n t i a l  l o s s e s  which may r e s u l t  i f  a  b r each  
161 - 

of t h e ' t r u s t e e ' s  f i d u c i a r y  d u t i e s  i s  proven  ( ~ r .  3 ,  R. 617) .  The 

a p p l i c a n t  f o r  i n t e r v e n t i o n  i n  Warhei t  v. Os ten ,  s u p r a ,  59 F.R.D. a t  630, -- 
a s s e r t e d  a comparable c o n t e n t i o n ,  which t h e  c o u r t  r e j e c t e d ,  s t a t i n g  

"It i s  n o t  s u f f i c i e n t  t o  a s s e r t  . . . t h a t  t h e  o r i g i n a l  
a c t i o n ,  i f  s u c c e s s f u l ,  w i l l  r educe  t h e  ' c o l l e c t a b i l i t y '  
o f  t h e  d e f e n d a n t s .  T h i s  f a c e t  o f  t h e  r u l e  [ 2 4 ( a ) ( 2 ) ]  
w i l l  be w i thou t  meaning i f  t h a t  c o n s t r u c t i o n  were adop ted ,  
f o r  a lmost  any l a w s u i t ,  i f  s u c c e s s f u l ,  w i l l  r educe  t h e  
a s s e t s  of t h e  de fendan t s .  

Cf. Uni ted  S t a t e s  v.  Lehigh V a l l e y  Coope ra t ive  Farmers ,  I nc . ,  294 F. Supp. - 
140 (E.D. Pa.,  1 9 6 8 ) ;  P e t e r s o n  v. Uni ted  S t a t e s ,  4 1  F.R.D. 131 (D. Elinn., 

1 9 6 6 ) ;  b u t  s e e  DeKorwin v.  F i r s t  N a t i o n a l  Bank o f  Chicago,  94 F. Supp. 577 

(N.D. I l l . ,  1950) .  

151  A s  p o i n t e d  o u t  i n  a p p e l l a n t ' s  b r i e f  i n  t h e  d i s t r i c t  c o u r t ,  t h e r e  is  - 
c u r r e n t l y  pending  i n  t h e  Uni ted  S t a t e s  D i s t r i c t  Court  f o r  t h e  
D i s t r i c t  o f  Ar izona  a  c l a s s  a c t i o n  brought  on b e h a l f  o f  H e r i t a g e  - - 

i n v e s t o r s  under  t h e  f e d e r a l  s e c u r i t i e s  laws ,  Z e i g l e r ,  e t  a l .  v  
H e r i t a g e ,  e t  a l . ,  CIV-75-578-PHX ( R .  616).  

161  With r e s p e c t  t o  t h e  r e a s o n a b l e n e s s  o r  t h e  p r o p r i e t y  of  a  r e c e i v e r ' s  - 
f e e s ,  t h e  Commission wouid u rge  t h e  c o u r t  a s  a  m a t t e r  of d i s c r e t i o n  
t o  pe rmi t  any a f f e c t e d  pe r son  t o  be hea rd .  - Cf. 11 U.S.C. 5647. 



B. The Appe l l an t  Has F a i l e d  To Demonst ra te  That  Her 
I n t e r e s t s  May Not Be Adequate ly  Represen ted  by t h e  
E x i s t i n g  P a r t i e s  i n  t h e   omm mission's I n i u n c t i v e  
Act ion .  

The i s s u e  o f  a s c e r t a i n i n g  t h e  adequacy of  t.he e x i s t i n g  pa r t . i e s  ' r e p r e -  

s e n t a t i o n  of  a p p e l l a n t ' s  i n t e r e s t  i n  t h i s  a c t i o n  is  cornplicat.ed by t h e  f a c t  

t h a t  a p p e l l a n t  moved t o  i n t e r v e n e  i n  t.he court.  below " f o r  a l l  purposes"  bu t  

f a i l e d  t o  comply wi th  t h e  p r o c e d u r a l  r e q u i r e m e n t s  o f  Rule 2 4 ( c ) ,  which pro-  

v i d e  i n  p e r t i n e n t  part . :  

"The mot ion  [ t o  i n t e r v e n e ]  s h a l l  st .at.e t h e  grounds  t h e r e f o r  - 
and s h a l l  be  accompanied by a  p l e a d i n g  s e t t i n g  f o r t h  t h e  
c l a i m  o r  d e f e n s e  f o r  which i n t e r v e n t i o n  i s  sought"  (emphasis  
supp 1 i e d )  . 

No p l e a d i n g  accompanied a p p e l l a n t ' s  mot ion .  

To t h e  e x t e n t  t h a t  a p p e l l a n t  s e e k s  t o  oppose t h e  r e c e i v e r s h i p ,  a  

s u b s t a n t i a l  i d e n t i t y  of  i n t e r e s t  appea r s  t o  e x i s t  between a p p e l l a n t  and t-he 

d e f e n d a n t s  i n  t h e  ~ o m r n i s s i o n ' s  a c t  ion.  The de fendan t  t r u s t e e ,  H e r i t a g e ,  

and i t s  o f f i c i a l s ,  d e f e n d a n t s  Bromley and Wilbanks, argued i n  t h e  d i s t r i c t .  

c o u r t  t h a t  t h e  r e v o c a b l e  i n t e r  v i v o s  t r u s t s  o f f e r e d  and s o l d  by H e r i t a g e  

d i d  no t  f a l l  w i t h i n  t h e  purview of  t h e  f e d e r a l  s e c u r i t i e s  laws and t h a t ,  

i n  any event . ,  t h e r e  should  be no r e c e i v e r  f o r  H e r i t a g e .  Those de fendan t s  
17 I - 

have appea l ed  t h e  d i s t r i c t .  c o u r t ' s  r u l i n g  t o  t h i s  Cour t .  The a p p e l l a n t  

h a s  made no showing t h a t  t h e  d e f e n d a n t s '  p r e s e n t a t i o n  i n  t h e  d i s t r i c t .  

171  See b r i e f  o f  H e r i t a g e  and Messrs .  Bromley and Wilbanks f i l e d  i n  t h i s  - - 
Court  on  February  19 ,  1976, i n  S e c u r i t i e s  and Exchange Commission v. 
H e r i t a g e  T r u s t  Company, e t  a l . ,  appea l  pending ,  No. 75-3357, and t h e  
memorandum o f  law f i l e d  i n  t h e  d i s t r i c t  c o u r t  by t h e  a p p e l l a n t  h e r e i n  



181 - 
court .  was, o r  i n  t h i s  Court  i s ,  i n s d e q u a t e .  

A p p e l l a n t ' s  p r o t e s t a t i o n  t h a t  t h e  t r u s t .  b e n e f i c i a r i e s '   interest.^ 
191 

a r e  c o n t r a r y  t o  t h o s e  of  t h e  Commission ( ~ r .  4 )  and t h a t  no o t h e r  p a r t y  

i s  a d e q u a t e l y  p r o t e c t i n g  t h o s e  i n t e r e s t s  i g n o r e s  t h e  C o r a i s s i o n ' s  respon-  

s i b i l i t  i e s ,  a s  t h e  " s t a t u t o r y  g u a r d i a n  charged  wi th  s a f e g u a r d i n g  t h e  pub1 i c  
201 - 

i n t e r e s t .  i n  e n f o r c i n g  t.he s e c u r i t i e s  laws,"  t o  e n s u r e  compl iance  wit.h 

t h o s e  laws and t o  p r o t e c t  p u b l i c  i n v e s t o r s .  I n  t h e  i n s t  a n t  a c t i o n  t h e  

Commission sought  t o  p ro t ec t .  not. on ly  t h e  i n t e r e s t s  of p r o s p e c t i v e  i n v e s t o r s  

by e n j o i n i n g  t h e  d e f e n d a n t s  from s a l e s  i n  v i o l a t i o n s  o f  t h e  s e c u r i t i e s  laws . 

but  a l s o  - t he  i n t e r e s t s  of  e x i s t i n g  Her i t . age  i n v e s t o r s .  I ndeed , .  t . h i s  i s  why 

i t  s e e k s  a  r e c e i v e r .  A s  s t . a t ed  i n  Moore v.  Tangipahoa P a r i s h  S c h o o l . S o a r d ,  

298 F. Supp. 286, 292, n.10 (E.D.  Pa . ,  1969) :  

''When in t . e rvenor s  c l a i m  they  a r e  not. b e i n g  a d e q u a t e l y  r e p r e -  
s e n t e d  by t h e  Government, c o u r t s  should  be very  h e s i t a n t .  t o  
h o l d  such r e p r e s e n t . a t i o n  i n a d e q u a t e ,  'a t .  l e a s t .  i n  t h e  absence  
of  any c l a i m  of  bad f a i t h  o r  ma l f ea sance  on t h e  p a r t  of t h e  

181  Motions t o  i n t e r v e n e  by t r u s t  b e n e f i c i a r i e s  have been den ied  where t h e  - 
c i r c u m s t a n c e s  o f  t h e  l i t i g a t i o n  demonst.rate t h a t  t h e  t r u s t e e  is  ade- - 
q u a t e l y  r e p r e s e n t i n g  t h e  i n t e r e s t s  of t h e  b e n e f i c i a r i ' e s .  P e t e r s o n  v: 
Uni ted  S t a t e s ,  s u p r a ,  41 F.R.D. 131;  Kind v. Narkham, 7 F.R.D. 265 - 
(S.D. N . Y . ,  194'5);ccord, Cheyenne R i v e r  S ioux  T r i b e  o f  I n d i a n s  
v.  Uni ted  S t a t e s ,  338 F. 2d 906 (C.A. 8 ,  1964) ,  c e r t i o r a r i  d e n i e d ,  
382 U.S. 815 (1965) ;  c f .  Farmland I r r i g a t i o n  Company v. Dopplmaier ,  - 
s u p r a .  220 F. 2d 247. 

191  The a p p e l l a n t  s t a t e d  i n  a  memorandum f i l e d  i n  t h e  d i s t r i c t .  court .  tha t .  - 
"[mlovant submi t s  tha t .  t h e  government is  not. r e p r e s e n t i n g  t h e  bene- 
f i c i a r i e s  of  a  t r u s t  by a t tempt . ing  t o  have t h e  t r u s t .  agreement con- 
s t r u e d  t o  be a n o t h e r  t y p e  a g a i n s t  t h e  w i l l  of t h e  b e n e f i c i a r i e s . "  
See  n.8,  s u p r a ,  p. 7. But ,  a s  we have seen  (pp. 11-12, s u p r a ) ,  appe l l an t .  
w i l l  i n  no evenL be dep r ived  of  h e r  c o n t r a c t  r i g h t s  a g a i n s t  t h e  t r u s t e e .  

201 S e c u r i t i e s  and Exchange Commission v. Management. Dynamics, I n c . ,  515 - 
F. 2d 801, 808 (c.A. 2 ,  1975).  



Government . . . . '  Sam Fox P u b l i s h i n g  Co. v. u n i t e d  S t a t e s ,  
1961,  366 U.S. 683, 689, 8 1  S. Ct.. 1309, 1313, 6  L. Ed. 2d 604." 
(0 t .her  c i t a t i o n s  omi t t ed .  ) 

A p p e l l a n t ' s  r e l i a n c e  upon Green v. Brophy, 110 F. 2d 539 (C.A. D.C. ,  

19401, f o r  t.he p r o p o s i t i o n  tha t .  she  shou ld  be a l lowed t o  i n t e r v e n e  i n  t h i s  

a c t i o n  i s  mi sp l aced .  That. c a s e  d i s m i s s e d  an a c t i o n  brought  by t r u s t e e s  

t o  r e c o v e r  t h e  t r u s t  r e s  which t h e  b e n e f i c i a r i e s  of t h a t  t r u s t  had removed - 
and d e l i v e r e d  i n t o  t h e  c u s t o d y  of  t h e  d e f e n d a n t s .  It vas h e l d  t h a t  t h e  

c a s e  must. be be d i s m i s s e d  u n l e s s  t h e  t r u s t .  b e n e f i c i a r i e s  were a l s o  named 

a s  p a r t i e s   defendant.^. Rule 19,  " J o i n d e r  of  Pe r sons  Needed f o r  J u s t  

Adjudica t . ion ,"  d e a l s  wit.h t.he problem of  what. was r e f e r r e d  t o  i n  t h e  

Green c a s e  a s  an  " i n d i s p e n s a b l e  par t .yM;  and Rule 1 9 ( a ) ( 2 ) ( i )  r e f e r s  t o  

- a  pe r son  who "c la ims  an i n t e r e s t .  r e l a t i n g  t.o t h e  sub jec t .  o f  t h e  a c t i o n  

and i s  s o  s i t u a t e d  t h a t  t h e  d i s p o s i t . i o n  o f  t h e  a c t i o n  i n  h i s  absence  nay 

( i )  a s  a  p r a c t i c a l  m a t t e r  impa i r  o r  impede h i s  a b i l i t y  t o  p ro t ec t .  t ha t .  

i n t e r e s t  . . . ." The Advisory  Committee Notes on t h e  Proposed Amendments 

t o  t h e  F e d e r a l  Rules  o f  C i v i l  P rocedure ,  39 F.R.D. 73, 110 (19661, s t a t e  

" t h a t  an a p p l i c a n t .  i s  e n t i t l e d  t o  i n t e r v e n e  [under  Rule 
2 4 ( a ) ( 2 ) ]  i n  an a c t i o n  when h i s  pos i t . i on  is  comparable 
t.o t h a t  of  a  pe r son  under  Rule 1 9 ( a ) ( 2 ) ( i ) ,  a s  amended, 
u n l e s s  h i s  i n t e r e s t .  i s  a l r e a d y  a d e q u a t e l y  r e p r e s e n t e d  
i n  t h e  answer by e x i s t i n g  p a r t i e s "  ( enphas i  s s u p p l i e d ) .  

Here, a s  we have seen ,  i t .  appea r s  that .   appellant.'^ in t .e res t .  i s  adequaee ly  

r e p r e s e n t e d .  



C. The Appellant  ' s  Mot ion To I n t e r v e n e  Was Not. 
Made i n  a  Timelv Fashion .  
- 

Not u n t i l  Sept.ember 10 ,  1975, d i d  appe l l an t .  at. t.empt t o  i n t e r v e n e .  

A p p e l l a n t  h a s  not. s t a t . e d  why h e r  motion was not. made e a r l i e r .  While 

appe l l an t .  a s s e r t s  t h a t  she s e e k s  t o  i n t e r v e n e  i n  h e r  c a p a c i t y  a s  a  bene- 

f i c i a r y  of one o f  t h e  H e r i t a g e  r e v o c a b l e  i n t e r  v i v o s  t . r u s t . s ,  i n  t h e  

court .  below she  admit.ted t ha t .  she  is  a l s o  a  t r u s t o r  o f  t h r e e  such t r u s t s .  

Pursuant.  t o  t.he d i s t r i c t   court.'^ o r d e r s ,  H e r i t a g e  t r u s t o r s  v e r e  n o t i f i e d  

by l e t t e r s  o f  t h e  e x i s t e n c e  o f  and t.he deve1opment.s i n  t h e  Commission's 
211 - 

1 i t . i g a t . i o n  i n  O c t o b e r  1974 and a g a i n  i n  May 1975. 

A s  t.he 'Supreme. Court. h a s  st .at.ed: 

"Whet.her i n t e r v e n t i o n  be c la imed of r i g h t  o r  a s  p e r m i s s i v e ,  
i t  i s  a t  once a p p a r e n t ,  from t h e  i n i t i a l  words of  bo th  
Rule  2 4 ( a )  and Rule 2 4 ( b ) ,  t h a t  t h e  a p p l i c a t i o n  must be 
' t  imely.  ' I f  i t  i s  unt imely,  i n t e r v e n t  i o n  must be denied ."  

NAACP v. New York, s u p r a ,  413 U.S. a t  365;  a c c o r d ,  Johnson v. San F r a n c i s c o  

U n i f i e d  School  D i s t r i c t . ,  500 F. 2d 349, 354 (c.A. 9,  1974) .  The Supreme Court 

a l s o  s t a t e d  i n  t h e  NAACP d e c i s i o n  t h a t  t h e  t i m e l i n e s s  of  an a p p l i c a t . i o n  t o  

i n t . e rvene  i s  t o  be de t e rmined  by t h e  c o u r t  from a l l  t h e  c i rcumst .ances ,  s u r -  

rounding  t h e  p a r t i c u l a r  l i t i g a t i o n  " i n  t h e  e x e r c i s e  o f  i t s  sound d i s c r e t i o n , "  

and " u n l e s s  t h a t  d i s c r e t i o n  is abused ,  t h e  c o u r t ' s  r u l i n g  w i l l  not. be d i s t u r b e d  

on review" ( f o o t n o t e  o m i t t e d ) .  NAACP v. New York, s u p r a ,  413 U.S. a t  366. - 
To t.he ext.ent. tha t .  appe l l an t .  moves t o  in t .e rvene  t o  o b j e c t  t o  t h e  

appointment. o f .  an e q u i t y  r e c e i v e r  f o r  Her i t . age  on t h e  b a s i s  of h e r  specu la -  

t . ion tha t .  t h e  payment. o f  f e e s  t o  t h e  r e c e i v e r  w i l l  dep1et.e t h e  funds t o  which 

211 Supra ,  pp. 4  and 5. See a l s o  Appendices A and B a t t a c h e d  h e r e t o .  - 



t r u s t  b e n e f i c i a r i e s  might look  t o  r e c o v e r  l o s s e s ,  i t  i s  c u r i o u s  t hn t  the  

a p p e l l a n t .  d i d  not. i n t e r v e n e  a f t e r  she  r e c e i v e d  t h e  October  8 ,  1974, f i n a l  

o r d e r .  On tha t .  dat.e t h e  d i s t . r i c t .  court .  o r d e r e d  t h e  appoi11t.ment. of a 

s p e c i a l  counse l  f o r  H e r i t a g e  and t h e  conduct. of an audit .  o f  H e r i t a g e  by an 

. independent  account . ing f i rm ,  b o t h  of  which were t o  be p ~ i d  f o r  by Her i t . age .  

Trus t .ors  were n o t i f i e d  of t .hese o c c u r r e n c e s .  L ike  t.he appcint.ment of  o 

r e c e i v e r ,  t h e s e  f a c t . o r s  might. a l s o  a r g u a b l y  reduce  t h e  funds  a v a i l a b l e  

from H e r i t a g e  t o  pay f o r  any money judgments r e s u l t i n g  f r o n  b reach  o f  

i t s  f i d u c i a r y  d u t i e s .  Again i n  May 1975, a p p e l l a n t ,  as a t r u s t o r ,  was 

a d v i s e d  t h a t  a mot.ion f o r  a r e c e i v e r  was pending.  But a p p e l l a n t ' s  e f f o r t s  

t o  p a r t i c i p a t . e  i n  t.he Commission's ac t . ion  d i d  not. commence u n t i l  r o n t h s  

l a t e r ,  a f t e r  t.he l i t i g a t i o n  i n  t h e  d i s t r i c t .  court .  had been s u b s t a n t i a l l y  

concluded .  

CONCLUSION 

For  t h e  fo rego ing  r e a s o n s ,  t.he o r d e r  of  t h e  d i s t r i c t .  c o u r t  should  be 

a f f i rmed .  

Respec t - fu l ly  submi t t ed ,  

D A V I D  FERBER 
S o l i c i t o r  t o  t h e  Commission 

MICHAEL J. STEWART 
Ass i s t an t .  Genera l  Counsel 

JOHN M. MAHONEY 
At. t .orney 

S e c u r i t i e s  and Exchange Comnission 
Washington, D.C.  20549 

March 1976. 



A P P E N D I X  



I n  orclcr t o  c l a r i  f y  ' chc  p r c s c n t  st;.itus o P  Lhc- a c t i o ~ i  !.or 
i n j u n c t i o n  f i l e d  by t h e  S e c u r i t i e s  and Lxcl~angr- Corr~nission on 
J u l y  2 9 ,  1974,  you a r c  he rcby  n o t i f i e d  t h a t  on October  4 ,  1974, 
E e r i t a g c  T r u s t  Company, John 1t. Uromley, i t s  presic!ent ,  anti H .  
.D. W i  l.han::s, J r . ,  i t s  trust o f f i c e r ,  v o l t ~ n l - n r i  l y  e n t c r c d  i n t o  a 
permanent Ordc r  o f  I n j u n c t i o n  which en - jo ins  t'llc Conpai~y , b l r .  
Rrornlcy and Plr. Wilba11:is L'ro~n v i o l a t i n g  S c c t i o n  5 ant1 17(a)  o f  
t h e  S e c u r i t i c s  Act o f  19.33 and S e c t i o n  10(k) o f  t h c  Sccur i  Vies 
and Exchange Act o f  1934 and Rulc 10 (b )  t h c r z u n d e r .  I t  should  be 
p o i n t e d  o u t  t h a t  t h e  Orde r  and Consent t h e r e t o  s t a t e s  t h a t  
n e i t h e r '  t h e  Company nor  M r .  nrornley n o r  Plr. h i L l ~ a n k s  admit o r  

I 
deny any o f  t h e  a l l e g a t i o n s  raade . i n  t h e  Co~x!!ission'  s complaint . ,  

- I t  i s  t h e  opi .nion 0 1  t h e  Coa~pnny , Plr.  Rroinlcy and Mr. 1-;i lLnl>;is 
t h a t  such  a s c t t l e h l e n t  i s  i n  t i le  b c s t  i n t e r c s t  o f  t h c  t r u s t o r s .  

A s  p a r t  of t h c  O r d c r ,  n s p c c i n l  counse l  was aplsointcd by  he 
Cour t  101- t h c  purpose o f  i . n v c s t i g a t i o n  ant1 n l ~ a l y s i s  or t h c  opcr-  
a t i o n s  o f  t h e  Company. S p e c i a l  Counscl  w i l l  p r e p a r c  and sub11ii.t 
t o  t h e  C o u r t ,  t h e  Company and t h e  Co~iv~lissiorl  a r e p o r t  o i  h i s  
f i n d i n g s  and recommendations w i t h  r e s p e c t  t o  H e r i t a g e  T r u s t  C,grn- 
PanY 

The Order  by Consent  a ' lso s t a t e s  t h a t  c l ~ c  Company s h a l l  have 
t h e  i .ndependent a c c o u n t i n g  f i r m  o f  Lavcntlio 1, h r c k s  t c i n ,  I lor t~a t h  
& t i o m a t  h comple te  t h e  a u d i t  o f  Heri tag;?  T r u s t  Co~cpany previous-  
l y  i n i t i a t e d  by t h e  Cornpany, and which is now i n  p r o g r e s s  a n d  
w i t h i n  45 days  p r e s e n t  t o  t h e  Court  f i n a n c i a l  s t a t c m c n t s  
r e f l e c t i n g  t h e  f i n a n c i a l  c o n d i t i o n  o f  H e r i t a g e  T r u s t  Company. 

I f  you have any q u e s t i o n s  a s  t.0 t h e  abovc ,  i n ; , u i r i c s  should  bc 
d i r e c t e d  t o  S p e c i a l  Couriscl,  who i s  M r .  Donald Daughton, a t  h i s  
o f f i c e  o f  Daughton, F c i i ~ s t e i n  and N i l s o n ,  la40 F i r s t  Nati .onal  
Bank P l a z a ,  100 West Washi.ngro>n S t r e e t ,  Phoenix ,  Ar izona  85003. 
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May 2 3 ,  1975 
. . . . .  . 

I . ' .  Dear T r u s t o r s  : 

By l e t t e r  da ted  October 24 ,  19?(+, you were n o t i f l ' c d  of  tihe 
pendency of  c e r t a i n  proceedings brought  by t h e  S e c u r i t y  and 
Exchange Conmission and t h e  Consent Decree ( ~ n j u r i c t i o n )  en- 
t e r e d  i n t o  on October 8 ,  1974, between t h e  C o ~ i s s L o n  and 
H e r i t a g e  T r u s t  Company. On A p r i l  18,  1975, t h e  C c m i s s i o n  
moved t h e  D i s t r i c t  Court  f o r  an  o r d e r  a p p o i n t i n g  2 r e c e i v e r  
a l l e g i n g  v i .o la t ions  o f  t h e  Consent Decree. The a l l e g a t i o n s  
were denied  by H e r i t a g e  and a t r i a l  was r e c e n t l y  h e l d .  The 
m a t t e r  i s  now under ndvisement and a f i n a l  d e c i s i o n  i s  
expected w i t h i n  f o u r  t o  s i x  weeks. 

k t  t h e  conc lus ion  o f  t h e  .- t r i a l ,  t h e  Court  denied t h e  
Commission's r e q u e s t  f o r  a n  i n t e r i m  r e c e i v e r  b u t  d i d  e n t e r  
an  i n t e r i m  i n j u n c t i o n  o r d e r ,  copy o f  which i s  enclosed.  
There  i s  a l s o  enclosed a  copy o f  S t i p u l n t i o n s  o f  Fact  f i l e d  
by t h e  Commission and H e r i t a g e  i n  t h e  t r i a l  proceedings.  

The enc losures  may con ta in  s a l i e n t  . m a t t e r s  nnd pursuant  t o  
t h e  o r d e r  o f  t h e  Court ;  your n t t e r r t ion  i s  d i r e c t e d  t h e r e t o .  
I f  you have any  q i les t ions  r ega rd ing  t h i s  l e t t e r  o r  t h e  en- 
c l o s u r e s ,  you should c o n s u l t  your p e r s o n a l  n t t o r n c y .  

T h i s  l e t t e r  nnd t h e  e n c l o s u r e s - a r e  s e n t  pursuant  t o  o r d e r  
o f  t h e  Cour t .  

S i n c e r e l y ,  

P r e s i d e n t  
de j 
Enclosures  
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