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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 30501 

NORMAN L. HARWELL, e t  a l . ,  

P l a i n t i f f - A p p e l l a n t s ,  

v .  

GROWTH PROGRAMS, I N C . ,  e t  a l . ,  

Defendants-Appellees. 

On Appeal from t h e  United S t a t e s  D i s t r i c t  Court 
f o r  t h e  Western D i s t r i c t  of Texas 

STATEMENT OF THE SECURITIES AND EXCHANGE COMMISSION, AMICUS 
CURIAE, I N  SUPPORT OF PETITION OF NATIONAL ASSOCIATION OF 

SECURITIES DEALERS, I N C  . , FOR REHEARING 

On October 15,  1971, t h i s  Court r eversed  motions f o r  summary 

judgment which had been granted by t h e  d i s t r i c t  cour t  i n  f a v o r  of 

t h e  defendants ,  inc lud ing  t h e  Na t iona l  Associa t ion of S e c u r i t i e s  

Dealers ,  I n c .  ("NASD") , and remanded t h e  proceeding f o r  a t r i a l  on 

t h e  m e r i t s .  We a r e  informed by t h e  NASD t h a t  today i t  is  mai l ing t o  

t h i s  Court a p e t i t i o n  reques t ing  r e h e a r i n g  and sugges t ing  rehear ing  

i n  banc and, should  rehear ing  be  denied,  r eques t ing  t h a t  the  Court 

modify i t s  opinion by t h e  d e l e t i o n  therefrom of t h a t  p o r t i o n  d e a l i n g  

wi th  t h e  e f f e c t s  of t h e  a n t i t r u s t  laws on the  a c t i v i t i e s  of t h e  

NASD. The Commission suppor t s  the  r e l i e f  r eques ted  t h e r e i n  f o r  t h e  

reasons which follow. 



may w e l l  have l e d  t h i s  Court t o  b e l i e v e  t h a t  i t  was being asked t o  

weigh t h e  a n t i t r u s t  i s s u e  on t h e  b a s i s  only of t h e  s t a t u t o r y  scheme 

of s e l f - r egu l a t i on  by n a t i o n a l  s e c u r i t i e s  a s soc i a t i ons  under Commission 

overs igh t  provided by t h e  Maloney Act. While t h e  s t a t u t o r y  p a t t e r n  

of r egu l a t i on  by t h e  Commission over t h e  NASD is somewhat more per- 

vas ive ,  i n  r e spec t s  which we b e l i e v e  t o  b e  m a t e r i a l  he r e ,  than  t h e  

analogous f  orm of r egu l a t i on  over n a t i o n a l  s e c u r i t i e s  exchanges 
8  / 

provided i n  Sec t ion  6  of t h e  S e c u r i t i e s  Exchange Act, 15 U.S .C. 78f- 

(and f o r  t h a t  reason a lone  t h i s  case  is  r e a d i l y  d i s t i ngu i shab l e  from both 

T h i l l  S e c u r i t i e s  Corporation v .  New York Stock Exchange, 433 I?. 2d 264 (C.A. 

7, 1970), c e r t i o r a r i  denied,  401 U.S. 994 (1971), and S i l v e r  V.  New York 

Stock Exchange, 373 U.S. 341 (1963)) , i t  is what t h e  Commission d i d  here--not 

what i t  could have done--which i s  c r i t i c a l l y  important .  It is i n  t h a t  
- 

r e spec t  t h a t  t h i s  Court ' s  r e j e c t i o n  of an argument t h a t  t h i s  case  is  

d i f f e r e n t  from S i l v e r  and T h i l l ,  wi th  t h e  s ta tement  t h a t  t h e  ex t en t  of 

t h e  Comis s ion ' s  superv i s ion  "is no t  r e a d i l y  apparent  from t h e  record" 

( S l i p  Op . 14) , r equ i r e s  rehear ing.  

2. The presence of a c t i v e  Commission ove r s igh t  h e r e  makes i t  

unnecessary t o  determine i n  t h i s  case  whether t h e  mere p o s s i b i l i t y  of 

8 / - A s  discussed i n  t h e  NASD's rehear ing  p e t i t i o n ,  t h e  NASD's 
proposed r u l e s  must b e  reviewed by t h e  Commission p r i o r  t o  t h e i r  
becoming e f f e c t i v e  and t h e  Commission may disapprove them, 
i n  which c a s e  they cannot become e f f e c t i v e .  On t h e  o t h e r  hand, 
wh i l e  an exchange must f i l e  r u l e s  wi th  t h e  Commission p r i o r  t o  
t h e  t ime they a r e  t o  become e f f e c t i v e ,  t h e  Commission has  no s t a t u t o r y  
power t o  disapprove them, although t h e  Commission has  a u t h o r i t y  
t o  r equ i r e  changes i n  e x i s t i n g  exchange r u l e s  r e spec t i ng  c e r t a i n  
s u b j e c t s .  Nor i s  t h e r e  any prov is ion  r e l a t i n g  t o  exchanges 
comparable t o  Sec t ion  15A(n) of t h e  Maloney Act, 15 U.S .C. 
780-3(n), - which s t a t e s  t h a t  provisions of t he  Maloney Act s h a l l  
p r e v a i l  i f  i n  c o n f l i c t  wi th  any prov is ion  of law i n  f o r c e  on 
t h e  d a t e  of enactment of t h e  Maloney Act, June 25, 1938. 



Commission review under t h e  Maloney Act of t h e  NASD1s a c t i o n s  w i l l  
amparab\e +o t h a t  

c l o t h e  those  ac t i ons  w i th  a n t i t r u s t  immunity--tKe ques t ion ipresen ted  
9'1 - 

t o  t h e  Court of Appeals f o r  t h e  Seventh C i r c u i t  i n  T h i l l .  We submit 

t h a t  t h e  NASD could be under no l i a b i l i t y  i n  t h i s  case ,  whatever s tandard  

would be app l i c ab l e  t o  r e so lve  t h e  ques t ion  i n  t h e  absence of a c t i v e  and 

c lo se  Commission overs igh t .  

3.  While t h e  complaint contains  gene ra l  a n t i t r u s t  a l l e g a t i o n s ,  

t h e  r e a l  d i spu t e  is e s s e n t i a l l y  between 1300 shareho lders  c o n s t i t u t i n g  

t h e  c l a s s  of p l a i n t i f f s  who have purchased con t r ac tua l  p l ans  from 

t h e  appe l lee  Growth Programs, Inc . ,  and t h e  approximately 110,000 o t h e r  

shareho lders  of t h e  mutual funds involved whose sha r e s  were be ing  d i l u t e d  

by t h e  a c t i v i t i e s  of some of t h e  p l a i n t i f f s .  There is  nothing a l l eged  

- i n  any way comparable t o  t h e  s i t u a t i o n  i n  S i l v e r ,  where s t o c k  exchange 

members were d i r e c t e d  by t h e  exchange no t  t o  cont inue t h e i r  d i r e c t  w i r e  

connections wi th  ano ther  broker  who was no t  a s tock exchange member-- 

a d i r e c t i o n  t h a t  tended t o  promote t h e  monopoly of s t ock  exchange f i rms  

and f o r  which no reason had been given by t h e  exchange. Nor i s  t h e r e  

any a l l e g a t i o n  remotely comparable t o  t h e  a l l e g a t i o n s  of adverse  

economic e f f e c t  on bus iness  compet i tors  i n  t h e  T h i l l  case ,  which 

chal lenges  a s t o c k  exchange r u l e  t h a t  precluded members from paying 

9 1 - Judge Campbell, i n  h i s  opinion f o r  t he  cou r t  of appeals  (which 
remanded t h e  c a s e  f o r  f u l l  proceedings t o  determine whether t h e  
New York Stock Exchange's an t i - reba te  r u l e  was necessary t o  
make t h e  S e c u r i t i e s  Exchange Act work), noted t h a t  t he r e  was no 
evidence i n  t h e  record ' I .  . . a s  t o  t h e  e x t e n t  t o  which t h e  
challenged r u l e  i s  sub j ec t  t o  a c t u a l  review by t h e  SEC; t h e r e  
is no evidence a s  t o  what i n  t h e  regu la to ry  scheme 'performs 
t h e  a n t i t r u s t  func t ion ' ;  and, most notably,  there is  no evidence 
a s  t o  why t h e  an t i - r eba t e  r u l e  must b e  preserved a s  'necessary 
t o  make t h e  S e c u r i t i e s  Exchange Act work' ." 433 F. 2d a t  270. 



r e b a t e s  t o  non-exchange members. The i n t e r p r e t a t i o n  involved i n  t h e  

i n s t a n t  case ,  a s  was f u l l y  exp la ined ,  was c l e a r l y  designed s o l e l y  t o  

ensure  f a i r  d e a l i n g  t o  p u b l i c  i n v e s t o r s  and is  t h u s  e n t i r e l y  i n  accord 

w i t h  t h e  purpose of t h e  S e c u r i t i e s  Exchange Act. Accordingly,  i t  

is  n o t  s u r p r i s i n g  t h a t  t h e  NASD, i n  t h e  exp lana t ion  conta ined i n  i t s  

i n t e r p r e t a t i o n ,  d i s c u s s e d  a t  some l e n g t h  t h e  i n j u r y  t o  p u b l i c  shareho lders  

t h a t  t h e  i n t e r p r e t a t i o n  was in tended t o  prevent  and t h a t  n e i t h e r  i t ,  

nor  t h e  Commission i n  approving t h a t  i n t e r p r e t a t i o n  o r  i n  i t s  Mutual 
) 

Fund Report t o  t h e  Congress, made any s p e c i f i c  r e f e r e n c e  t o  whatever 

minor a n t i t r u s t  e f f e c t  could have r e s u l t e d  from t h e  i n t e r p r e t a t i o n .  

- It could always b e  argued t h a t  t h e  i s s u a n c e  of a  r u l e  of f a i r  conduct 

designed t o  curb harmful a c t i v i t i e s  could be  deemed t o  have some 

a n t i c o m p e t i t i v e  e f f e c t  on those  engaged i n  such a c t i v i t i e s .  

4.  This Court recognized t h a t ,  i n  applying t h e  a n t i t r u s t  laws 

t o  a c t i o n s  of t h e  NASD, " the  pa th  t o  a  c o r r e c t  d e c i s i o n  i s  l i n e d  w i t h  

deep-rooted p u b l i c  p o l i c y  cons idera t ions"  ( S l i p  Op. 8) . Not t h e  l e a s t  

o f  t h e s e  i s  t h e  importance t h a t  Congress placed upon s e l f - r e g u l a t i o n  

by b rokers  and d e a l e r s  under Commission s u p e r v i s i o n  i n  t h e  i n t e r e s t s  

of p u b l i c  i n v e s t o r s .  The NASD may b e  r e l u c t a n t  t o  provide necessary  

p r o t e c t i o n s  f o r  such i n v e s t o r s  through adopt ion o f  r u l e s  o r  i n t e r -  

p r e t a t i o n s ,  even where, a s  h e r e ,  t h e  NASD and t h e  Commission have 

agreed on t h e  need f o r  such p r o t e c t i o n s ,  i f  t h e r e  is  t h e  p o s s i b i l i t y  



t h a t  i n  such a  s i t u a t i o n  t h e  NASD might b e  s u b j e c t  t o  t r e b l e  damages i n  

an a n t i t r u s t  s u i t .  
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