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The Honorable Manuel F. Cohen\U% -v~,[,.,4 t ~ . J  

Securities and Exchange CommissTSn 
500 North Capitol Street 
Washington, D. C. 20549 

Dear Chairman Cohen: 

I am writing to you because of the apparent difference of 
opinion which has arisen over the applicability of the tender offer 
provision Of Public Law 90-439 (new Section 14(d) of the Securities 
Exchange Act of 1934) to the ~'Special Bid" procedure provided for in 
detail in our Rule 391. 

It has always been our understanding that Section 14(d) 
would have no application to a ~'Special Bid ~. Our review of the 
new law and its legislative hlstory confirms this understanding. 
To our mind that legislative history makes clear that the "tender 
offer" which was the concern of the legislation was a technique quite 
different from an "Exchange bid". Thus, both the House and Senate 
Reports (House Report No. 1711 from the Committee on Interstate and 
Foreign Commerce and Senate Report No. 550 from the Committee on 
Banking and Currency) refer to a "tender offer" as one in which the 
offeror "obligates himself to purchase all or a specified portion 
of the tendered shares if certain conditions are met". (Emphasis 
added) The exi~stence oiL=thOse "certain conditions h' is one of the 
distinguishing features of the tender offer which is the subject of 
the new Section 14(d). As you stated in your appearance before the 
Senate,s Subcommittee on Securities of the Committee on Banking and 
Currency on ~ch 21, 1967: 

"A tender  o f f e r  i s  qu i t e  d i f f e r e n t  from the ord inary  
~arket transactlonwith which the average ilnvestor is fa~liar. 
InsofarJas it is an offer at all it is suoject to complex 
and-samstimes deceptive conditions. Rather, it is an invita- 
tion tO the public security holder who tenders his security 
tO give the other party an option -- to be exerc~fsed 0nly if 
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certain minimum shares are tendered within a specified 
time and perhaps specifylng a maximum which the original 
offeror is prepared to take --but glv!ng him discretion 
to accept a •lesser or larger amount or to extend the time 
limits. Tendering in response to such an offer involves 
deposltof the publlc securltyholdeE?s shares or obtaining 
a guarantee from a stock exchange member or other finan- 
cially r e spons ib l e  person ~ a t  r they  w i i i  be depos i t ed .  
Some eondlt£ons of ~is character may well be a practical 
necesslty. OtheEwlse, there would be no inducement to the 
originator of the tender offer to pay above the current 
market price.. 

~'Butwhat has developed is~a one-s ided  document. An 
e a r l y  response may preven t  the unwary i n v e s t o r  f r o m t a k i n g  
advantage of a later and better offer -- or put him in the 
position of having given an optlon on his shares for a sub- 
s tantlal period of time without any assurance that the deal 
will go through, or, if it does, that there will be no un- 
fair discrimination in the acceptance of shares." 

The nature of the "tender offer '~ which is the subject of 
14(d) is also indicated clearly in the Commission's General Counsel's 
remarks before the Association of the Bar of the City of New York, 
on Aprill4, 1967. ~ In those remarks, which are included • among the 
material ~arnished by theCommlssionto the Subcommittee on Securities 
to asslst it in its consideration of S. 510, Mr. Loomis stated: 

"Many of the procedural problems arise from the fact 
that an offeror seldom~ simply offers to buy all the shares 
tendered, He •usually puts both a minimum and a maximum 
llmltation on his offer in order to avoid either getting 
a £ew sha~es, which will simply make him a minority stock- 
holder, or at the opposite extreme being obligated to buy 
more • shares than he is in a position to pay for." 

Mr. Loom!s further stated: 

'~ese and.Some other problems spring from a rather 
basic char atterlstlc of the average tender offer. The 
shareholders are asked, in effect, to give the offeror an 
option to buy, They may be bound when he is not. To some 
degree this Is a necessary feature .of te~der offers, but  it 
seems- tome  t h a t  ,it can be c a r r i e d  too f a r .  .There i s .  a 

tendency for offerors to reserve themaxlmum freedom of 
attlon. I suspect that thls may be traceable not so much 
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to the f a c t  that the offeror doesn't know what he wants 
to do but father, that his counsel drafts the papers so 
as to provide for all possible contingencies° Thus in a 
case of a company with say one million sha~es outstanding, 
the offer ~ may provide that the offeror is not bound to 
• take. any-sh~es unless at least 100,000 are tendered but 
• may take a lesser number, and that if more. than I00,000 " 
are tendered he will take at least that number, but shall 
not b e  obligated to take more than say 400,000 but can 
take ali tendered shares if he wants to. Although all this 
latitude is attractive from the offeror's vlewpoint, it 
creates .considerable. uncertalnity for stockholders and In~ 
vestors generally and may introduce an elaborate guessing 
g~me as .to what the offeror's real intentions are ~, A 
re~sonable maximum period and a reasonable wi~drawal 
period seem justified in order to reduce this Inequality 
and to avoid a situation where tendering shareholders are 
left for an extended period in: a state of uncertalnty as 
to whether and how many of their shares are going to ~ be 
taken up-." 

While the. characteristics referred.to in the above quota- 
tions are typical of tender offers as generally understood --: and as 
app~ently understood .by the witnesseswho appeared before the Con- 
gressional C~ittees .in. connection with S, 510 ...they arenot 
d e s c r i p t i v e  of  an ' ,Exchange Bid" under  Exchange Rule 391, 

.. The Exchange Bid procedure, among other things, i.s for a 
f i x e d  number of  sha res  a t  a f i xed  p r i c e  and i s  so announced over  the  
ticker, The bidder may not impose the many and elaborate conditions 
typical of the tender offer. He may not retain the option to reject 
all stock offered if less than a stated minimum is offered. He may 
~ot tie up ~ offered stock for an extended period of time, during 
~hluh the offering stockholder ~ does not know whether, or how ~ much of. 
~is stock has been purchased. 

In-additiOn. in the Exchange Bid, the bidder is required 
:o bld initially for all of the stock he intends to bid for within 
i reasonablei time (NYSE Rule 391(c)(2)), Thus. he does not have the 
R~t~on of purehaslng shares offered in excess of•the amount: stated 
.n his bid. 

The Exchange Bid i s  open f o r  ~.miniamm of 15minu t eS l  d u r i n g  
h i c h . o r d e r s  t o . s e l l  in  •response to  the  b id  a r e - c o l l e c t e d ,  At t he  
md of  . th i s  p e r i o d ,  i f  the  aggrega te  of  s e l l  o r d e r s  i s  l e s s  . than or  



e q u a l  to  the moun t  b id  ~for, a l l  s e l l  orders  are  executed a s a i n s t  
the b id ,  I f  i ces  than the  t o t a l  mount  s ~ g h t  in the bid i s  o f f e r e d  
dur ing  the  f i r s t  ~ minute p e r i o d ,  the b idder  may leave h i s  ~ i s / n a l  
b id  open for  an a d d ~ t i o n a l  p e r i o d  in  order  to acqui re  the  t o t a l  
~ t . . b i d  f o r .  i f  t h i s  h a p p e n s ,  s t ock  o f f e r e d  in  responas to  the  
b id  ~ i n 8  the  a d d i t i o n a l  per iod  i s  l u n e d i a t e l y  sold  to  the  b idde r  
u n t i l  he acqui res  t h e  c o r a l  amount o r i g i n a l l y  bid  for .  At t h a t  po in t  
the  Exchange bid i s  t e rmina ted .  

i f  more than the  ~ t  bid for  i s  o f f e r ed  during .the 
f i r s t  15 minutes t h e  b id  i 8  e f f e c t i v e ,  the  bid i s  te rmina ted  a t  the 
end of  the  i n i t i a l  pe r iod  and a l l  Stock o f fe red  i s  purchased by the  
b idde r  p~o r a t a  from e U h  O f f ' O r  r ' 

Also, s o l i c i t i n  s m a t e r i a l ,  so of ten  troublesome in pas t  
tender  o r i e l s ,  h u  no p l a c e  in an Exchanse Bid.  

For a l l  of  these  r easons ,  i t  i s  c l e a r  t h a t  the "Exchange 
Bid" procedure i s  f a r  removed from the t y p i c a l  tender  o f f e r .  The 
"one-s ided  doemnent" which, a l l  too o f t e n ,  the  tender  o f f e r  became, 
cannot e x i s t  under the  d e t a i l e d  p rov i s ions  of Rule 391. 

In  none of  the  test£mm~y of  any of  the wi~nesses on S. 510 
i s  t h e r e  the  s i £ a h t e s t  susKest ion  t h a t  t h e  tender  o f f e r  p rov i s ions  
i f  adopted would apply to  t e c h n i q u e s  such as the Exchange Bid. I t  
seems apparent  t h a t  no wi tness  f e l t  t h a t  the  va r ious  bloCk a c q u i s i -  
t i o n s  procedures  which had been developed by r e K i s t e r e d  exchenKes 
would be  a f f e c t e d  by t h e  t ender  o f f e r  p rov i s ions .  Had i t  been 
expec ted  the new law would prec lude  these  s p e c i a l  procedures of  
long s t a n d i n s t  s u r e l y  some mention of t h i s  r e s u l t  would have been 
made. C lea r ly ,  the  new Sec t ion  14(d) requirements  could not be met 
by any Exchenge Bid,  i f  only because paragraphs (5) and (6) of 
Sec t ion  14(d) a re  who l ly  incompat ib le  wi th  any ~ a n s a e t i o n  consum- 
mated on a n a t i o n a l  s e c u r i t i e s  exchange. 

The ~b~chanae, of- .eourse,  has long had both Rule 391 and 
p o l i c i e s  r e l a t t n s  to  t ende r  o f f e r s .  In f a c t ,  n~ch of the  ExchanKe's 
t ender  o f f e r  exper ience  .and-prac t ice  i s  r e f l e c t e d  in the new .law 
i t s e l f .  AC no ttme has the  Exchange considered thaC i t s  tender  
o f f e r  p o l i c i e s  had any a p p l i c a t i o n  in the Exchange Bid area .  

The draf tsmen of  Publ ic  Law 90-439 r e c o ~ i z e d ,  o f  course ,  
t h a t  not  a l l  a e q t t i s i t i o n s  are  e f f e e t e d  by tender  o f f e r s ,  Acquis-  
i t i o n s  in the open market  or p r i v a t e l y  n e g o t i a t e d  W e  a i s o  contem- 
p l a t e d  by the  draf tsmen of  the  new law.  B u t ,  as to  such a c q u i s i t i o n s ,  
new S e c t i o n  I S ( d ) o f  the  1934 Act  r a t h e r  than S e e t i c m  14(d),  may be 
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a p p l i c a b l e .  Thus we unders tand a po~son who acqu i res  su f f i e l enC  
eto~k ~J~rou~h_Bxchnnse e r a n s a e t l a u S ,  i ne lud in  s aequtstt .£on8 C h r ~ s h  
one o ~  mo~e "F~w~h~n~ Bids" would be s u b j e c t  ~o t h e  r e p o ~ t t n  8 
roqu~emsn~s  o f  new Se~t~ien 13(d) .  i t '  seeme e l e a r  co us t h a t  the 
d=~tmum of  ~ubX/~ ~ ,  90-439 reeosn/zed a e ~  d b ~ t i o n  
b e ~  exchange I : ransa~ l :~s  end pa'£vaeely nesotieCed trensaet ions 
on e ~  ,one hand and ~:ende: o f fe rs  an ~ho o ~ .  

The ~ S s i ~ ' s  Release  No. 8393 under ~he Se~ur~Cies 
Ruchanse Act of  ~ 1934 , i s ,  we b e l i e v e ,  mos~ un.foreunaee, beenuse of  
the  e ~ $  ~ i ~ i O n  £~ apptn~s ,Co t ~  ~ fJ~s  m a t ~ .  We th ink  
iC i n ~ e ~ i v e  ~ e  t e n d ~  og.fea~ as z'ogerred I:o in  Sec~on 14(d) 
be ~elearly d i s ~ u i s h e d  ~ s a  t ~ m . ~ . s a c ~ s  on the  f l o o r  of  ,a 
na t iona l .  S ~ ~ s  ~ h s u s e .  We f e e l  s~r~nSly ~hs t  tho Sec t ion  
was n e v e r  In~endsd ~o apply  Co much ~ s n s s c ~ s  and we f o r e s e e  
very serious p r ~ b ~  unless i t  i s  made elea= ~ l :  ~ e  Section 
does not  eo apply.  

Never the les s ,  r~ho K~mhanKe a p p r e c l c t e s  t h a t  some of  the 
e v i l s  aimed ac by Saat tan  14(d) cou ld ,  under c e r t a i n  c i r cums tances ,  
be pruent:  in an Exchange Bid under our Rule 391. C.eusequent;].yj we 
z'eeoKnt, ze the d u / z a b t l i l : y  o£ s ~ d y i n g  ehac Rnle and inaorpo~atlng 
any Jus t i - f l ed  ahsnses.. As you know, the  R~I~ was worked out: 
s~mo ~ e e n  yea~s rise wl~h ~he c lo se  coopera t ion  of  she ~ s s i o n  

md i t s  a~af f ,  and we would hope thaC in IJ~ht  0£ developments s ince  
~hen, ~nd in l t s h t  of  Dew l~b l /~  Law 90-439, the  ~ h a n s e  . s U r f  
mtsht  d i scuss  wi~h your s,,~o, f f  whether  any chsnses t:o the Rule might 
be approp~ / J t e ,  such as 1.1mitinS the  p r i ce  a t  which n SpecLnl Bid 
could be made or the  8umm-t o f  the  s e ~ I t - y  bid  which might be 
p u r c h u e d  by means of the  Spec ia l  Bid. There may be o the r  a reas  
of  the  Rule which dese rve  our a e t e n t i o n  end we would, o£ eouwse, 
be happy So dlseues  them at your ca~emtenee. Houever, in she 
meaut/~e., we s t ronBly  u rse  ~hat ~mder  o££eTs as : d e = r e d  co in 
the  new Law not  be confused with K~hanKe t~rens~Ctons.  

I look £ o ~ a r d  to  hear ing  g r ~  you ~ t h  r e s p e a t  co t h i s  
matter  at  your e a r l i e s t  c o n v e n i e n c e .  

Since re ly  y o u r s .  

7S7 ROBERT M. BISHOP 
Robert M. Bishop 
Vice President 


