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SECTIOiZ 10(b) OF E i Z  SECURITIES Br.ClIAI.:GE AND 
ETJLE lob-5 ARE API3,ICCiEIIE TO TiE  PACTS ALLEGED I N  
TGE COIQLAKBTS . . . . . . . . . . . . . . . . . . . .  
A. One of the P r i z ~ r y  Purposes of the Secur i t i e s  

Acts Is To Insure  33a.t Truthfa1 Information 
bbot?t Secur i t ies ,  2nd Only Truthful  I n f  arm- 
t i on ,  I s  A v a i l ~ b l e  To Enablc the Public  To . . . . . . . .  lhkc Infoxx-d Invcstnent Decisioils 

. Congrcss Intecdcd the  Disclosure Provisions 
and the  Antifraud Provisicns of the Securities 
Acts To Opcrnte as Complc~zntary Elc-znts of a 
C c z p r c l ~ e ~ s i v c  Sta tu tory  Schc=r-2 To Carry Out 
t h e  Legis la t ive  Purposes . . . . . . . . .  ; . . .  

C. Thc Phrase "In Connection I l i t h  the Purchase 
o r  S a l e  of Ally Sccurity," as Used i n  Section 
10(b) cnd Kulc 10b-5, Should Gc Ccnstrucd 

m F C 8  Broadly To Carry Out the R c ~ > d i z l  Purpw0 
of the 1934 Acr 2nd the Role of I t s  General 
Antifrcud Provisioo i n  Achieving Those Purposes . 

D. Neither tile I.btivc for the Disscninct ion of 
False o r  i i isleading Corporate Starcncnts  
Likely To lrffcct thc  I.h.rl:et: nor tllc Absence 
of Securities Trcnsnctions by Those 
Ecsponsiblc for Thnii' Dioccz;ination Should 
Be DcLclrainativz o f . t h e  Appl iczbi l i ty  of 
Sectfon 10(b). 2r.d Rule 10b-5 . . . . . . . . . . .  

E. Issues r?n t o  the  D ~ i u g e s  'Illat l-Say Be Ecccvcred 
i n  a Pirivatc lrztion Undcr Scction 10Cb) and 
Rule lob-5 SllczZd f:ot ilc S u ~ z ~ ~ r i l y  Resolvsd 
Dcforc thc- Fact:: of the C3sc h v e  Been Ful ly  
Dcvcloped a t  the T r i z l  . . . . . . . . . . . . . . .  . -. 



F. - Tine F z c t  That A f f i m x i t i v c l y  Q o l s e  o r  fl isleod- 
ing Corporate S t a t c n e n t s  Li!;cly To A f f e c t  t h e  
S e c u r t t i e s  t h r k c t s  l h y  Ee P n r t  of cr Largcr 
'Schcce o f  'Corporate 1iisnlanagecar.t Cannot Give . . .  fc.;:.unity Prcg  S c c t i o n  lO(b) and Rule Lob-5 
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111 nri UNITED STATES COLRT OF A P P a L S  
FOR TMI. S6C01.19 CIRCUIT 

XFEC5Z.S PRO:: T1!9 Ul?ITZD STATES, DT.S1XiCiT CSilZT FOX 31s 
SOUTIIE?L? DISTRICT 02 I??? f 02X 

BRIEF SECURITIES 
AlilCUS 

-STb:ZP,ZJT cT TtiE CIiSE -- 
. % 

Tllc Sccuritics and Exchange Comissio:l filcs this br i e f  

in response to t h i s  ~ o i ~ r ~ l s  ' inv-itat i .on of Decenber 28, 1367, 

t.ho2 it submi t  a brief  amicus curinc oil tile i.sr,tle r e l s t i ng  to tl~e 



a p p l i c a b i l i t y  of  Sect ion LO(b) of the  S e c u r i t i e s  Exchangc Act of 

1934 ("1934 ActV),15 U.S.C. 76j(b) ,  and Rule lob-5, 17 CFR 240.10b-5, 

prm,uigatcd by the Cc~xds r ion  under t h a t  ac t .  

Ti:c boaplaint. in t h e  Rcr.?nrd cane a l l e g e s  t h a t  defendant Belocl: 
- .  - 

1nstru;:cnt Corporntion ("Ilelock'') llcr;uscd t o  be c i r cu la t ed  acd . 

disoclstnnted t o  ti12 public-at- large t l~rough press  r e l eases ,  ct~texcnto 

to t h c  Znvcstl;:..:nt. ~ c r ~ z u n i t y ,  qua r t e r ly  2-nb o the r  f i ncac ia l  r e p o r t s  

and t i ~ r ~ u g i ~  other  ~ c d i a  of corxriunicntion t o  ~ I I C  publ ic  . . .I1 ccrtnin , 

fe1r.e r.ad nia lcrd ing  f inanc lc l  ctntccrenco 2r.d o the r  inclor-mtios v i t h  
1 / - 

rzcpect  to itc cont rcc ts  with the Govzrm~cnt (54 11-12 (71a-722))). 

Tkc cnzplaint  2ddc the allegnti.on that: co:m of chcnc rcportg rrcrc 

f i l e d  i!'Lth the 'Ce.x.!icsion r.nd !:it11 t h c  Acerican Stcck C~:chcnge, \:llcre 
21 

Gn,lock's cczxn stock is l i s ted ($5 5-6 (17n));- It i3 r,llegcS . 

t h ~ t  ctarningc;lon the  govarx-cxnt contracec, 1;h5c'rl conot t tu tcd  ovrr  93 

per cent  pf Dcloclc's c.zlcs, r:crc ovcrstztc:! (a 5 (17a); ';$ 8, 12 (703- 

'72s)). Yhr: cont rac ts  inc luded  pr ice  zcdctcrrr.instion c lauses ,  2nd 

I/  Z=c cppcndiz t o  t h c  brief of thc p l n f a r i f f c - r p p & l l ~ n t s  ts c i t e d  - 
r r If r. 11 
LL 0 i-; P 

2/ Cslthct;g',~ tilcrc c?rc ' c o rn  d i f  f ercncec ben?ecn the  tso c c ~ p l a i n t c ,  - 
r:.!iPc11 arir;e out of t i i e . c z ~ c  ccen a:;d transactions ,?kd zre cn 
bchnff of bzs icnl ly  the  alxis ~ 1 3 3 9  02 i n v ~ ~ t c r s ,  s a  ~ZSSL-~ tl?2tt 
insofnr  cr; Oi lC  cctcplnint ca::taj.no ollcgcticns c;.c;re fnvor ,?blc  to 
t he  c fnso  t k i n  t!:e clL',cc:r, l c ~ , - c  t o  rricizd :;auld bz s r ~ , n t c d .  '3:hcrc- 
f o r c ,  x!e f j I ? ~ l ? .  ciiscnzr; the li?zal is i luez i n v o l ~ c d  i.n thc  conLc:rt 
oE t h e  n l legc t icnc  frcz both cc:r!plnints E D S ~  f ~ i ? ~ ~ ' ? ? , t l ~  t o  ti12 
p l n i u t i f f n .  



3 / - 
of c o s t s  cnong p a r t i c u l a r  c o n t r a c t s  ( 5  5 (173); FF 9, 1 2  (70a-72a)). 

According to  t h e  ccziyla lnts  tIic defendant  o f f i c e r s ,  d i r e c t o r s ,  con- 

t r o l l i n s  sl lcrcholdors and a u d l t o r e _ l : x ~ ~ r ,  shcu ld  have known t h a t  t h e  press 

rc lcnocs and r e p o r t s  \;ere f a l s e  a i d  mislending (5 7 (18a);  57 13-14, 20 

(72a-7Oa)) and vere respons ib le  f o r  the dicscninztion o f  ehcse r i t e r i a l s  

(9 5-6 (17::); 5 11 (712)). In tllc & conplaint it is ~ l l c g e d  

t h a t  ff tcse co rpc ro t c  stntazr.ts T ~ ~ Y C  " iatCer,dcd t o ,  and d id ,  have the 

cffcet of c r t i f i c i n l l y  i nC lc t i n& LIE u s r k e t  p r i c c ~  of Gclock'o cccxan 

~toci:  end dc'-,r.l~turcs"(F 8 (182)). 1.n t h z  IIo~zarcP complnin'c it i s  

n l legcd  t h a t  t he  corporc tc  stateeznts "served to raise o r  prevent the 

F-.-fc,,h ,r2~..r-L pr icc r .  frm dcc l fn ing  of t h e  cncur i t i c r ;  o f  Celocf: I r 1 ~ t r ~ m c n t  

during 6hc per icdo  invo l .u~d ,  as thc d . - f e~dnn to  wcll knur  2nd i l i tcndcd 

. .,I' snd that: c e r t a i n  dcEc::b~nt:; "b=nefiterl  tllcrcfro~" ( 3  15 ( 7 2 . ~ ) ) .  

Plaintiffs nllcg~dly purchaced E2lock.i c zcu r= i t i c s . i u  r e l i z n c e  upon 

thc f::lcc 2nd nisleadinp f i n z n c f a l  iafosxnztion (3 11 (Ma))  znd n t  
. 

n r t i f i c i s l l y  t n f l z t c d  priccn ( y :  10 (1Ga); 7 11 ( 7 3 ~ ) ) ~  l'l~ay brought 
. /- ' 

thasc a c t i & s  tindcr Sccffon 1G(b) 5i:d Culc lob-5 on behalf of thc~?,qelvcs 

2nd a i l  o t l l e r  personr; v>o hed purc::c?szd Dzlock s e c u r i t i e s  ur.dzr thcon 
h / - 

circu:z,lstncccr: (7:; 2, 11 (152, 182);  9; 19 (73a)) .  

Pis i n d i c n t c d  by doc~c.~:ntr; p u l l f c l y  f i l e d  v i t h  t l l z  Cc:?sir;sion 
by Eelock n f t c r  disco-;nry of t h r  aLLegcd f r aud ,  it hzd tx:o 
t y p e s  cf Eovcm.yznt con t r zc t s :  c o n t r z c t s  a i r h  a fi?:crl price 
and conzrccts on an cctusl-cast-p?.us-Plxc[i-fee b3s i s .  T& 
Govcn?rr:;;.nt has  ci!ar.",zd t i l o t  3aloc!: ::zo at locat ing  to tl~c cost- 
p l u s  contro-,tr; l a b o r  and gcncrzl  costs :h2t c h a l d  h z ~  been 
alicacrtcd t o  the fi:.:cd-pzlcc coat  z.?cts ~ i l ~ i  thus ir:crcnr.ed its profit:: 
cn thr: f i : ;zd-price c cz r r cc sc  by ol.=cr $1,000,CGO a t  the cxpensc cf 
t!ie Gcvcr?x:sznt. . - 
nelicf  ~73:; 2150 crrigf.:ally scju!$l:. under 0 t h ~ ~  provisions of t h c  
cscrrr:itic:: a c t s  2nd u:rt!cr t h c  COi;';;:.3H ~ c C .  E:ICCP~ f o x  ~ c c t i c r .  1 8 ( n )  
of th2 L93k Act ,  IS U , S . C .  7GrEo j ,  tkrcsc baccs for ~ c l i c f  hovc?: 
npp.r:rently k:cn abcndc;:~.d, Sir.:c: the Cour t ' s  i ~ l v i t c t i o n  t o  t h c  
Ccrz!Lasi.o;~ . r ~ c  Iir.i.itcd t o  tlic L L ; ; ; ~ ~ c  relating t o  thc n p l ~ l i c a ? r i l i t y  
c?f Scc'ilon kO(b) and ILtrle 1Cb-5, i:c h x e  n o t  dfscussed Sccrio:~ 
lS(n)  icauca i n  t h i s  brLci. 
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Tiw d i s t r i c t  judgcc grented t h e  dcfcndnntc '  motions t o  d i sn inn  

under Rulc 12(b)(6) of t h e  F e d e r a L P ! . , o f  C i v i l  Procedure f o r  f a i l u r e  
- 

t o  state n c h i n  upon \:!lich r e l i e f  could bc grontcd, 'ihc p r i n c i p a l  - 
ground f o r  t h e  discl isnalc  vac t h a t  t h e  fraud c ~ p l n i n c d  of r:as n o t  

alleged to  have lszcn " i n  conncctforz v i t h  tilc purchnse o r  s a l e "  o f  Dclock 

occu:itica bcccucc t h e  dcPendants8 purpocc i n  ixlr ino,  t h e  allcgc31y 

r ~ t h e r  tllcn ~ u b f  f c ~ I I V C S L ~ ~ ~ S  and b 2 c h ~ S e  they Imd not errgr.r;ed in m y  

occurlticc t r z n c a c t l o n ~  thm3clvcsO 

In tlte )i~;?zr(l canz Judge Cocapcr c i ted the F ) ~ C V ~ ~ U C -  Statezlcnt of 

thic  Cour t  " ' t h a t  ctectfon [ lob]  cos d i r e c t e d  colely ct tkat type  of 
- 

nisrcprcsentztion o r  f r audu l en t  p r a c t i c e  u s u a l l y  s s s o c i 2 t c d  w i t h  

- 
E2Et cC cor;?os.:r.n p . f u t . c .  . . . 111 lie d c c e x l n c d  t h a t  t h e  cozplaint 
< 

1:cs " f a t e f l y  defective f o r  the c i L c ~ c t i a n a  he re  do not she;: t,hc grnv;ncn 
/ '  

of d c f c n d n ~ ~ r ; ~  zcc iv l t t c .~  to bo, C l i y  v i c e  tin. c o a n ~ c t i ~ n  :;ith the purc1:nsc 

- 

that " [ t ~ l h a t e v e r  f raud  i n  n l l egcd  h e r 2  . . . i c  directed aza ins t  the? 

Govcrcixnt, notc:itils~a1:3Png i t s  p o s s i b l e  inci.dentz1 er.zrl:cr irr,pcct. 

F ~ i r t h c ~ n r c ,  drEcr!dants o r  persons nzsoclcccd i:ith t h m  did  nct p s r t i c i -  
6 / - 

pate I n  the c c c u r i t y  t rznsnc t5cns  irivoJ.vcd." 

f,/ Jtldge Cocpcr c?.lso : ~ ; d t ~ _ d  that: lftl!c nlle,:aeions of frzu.3 nrc lc;r,nll:. - 
Lr\~uf25.~?~itt cvc:~ v c d c r  E l i b c r n l  consti-uctfoc of the pLceJfiigs 
cf fordcd to p1zinti.f f n  on 3 notfcm t o  Jir;s:t_sr" (Cootr:otc cmittled) . 
Tl~c Ccr:-;..Lr.r;Lan cxprcr,r.crr no cpbnj.cn cn t l ~ c  proczd:rrnl q:tastlcn cndcr  
1Lul.c 3 ( ~ )  cfi rIlc Fcdcrzl  I!\tlcs OC C i . . - i l  E'roccdtirc \;:i:?ther tile pla11.i- 
tiEZ:: h r r z  a l l cgcd  f rat1 ~ ~ i . c h  :;uEf icicnt: "p~rticularlti. ." 
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I n  t h e  p& czoe Judge Sugarxan cnclyzed the consolidated conplaint  i 
1 

i n  s i n i l a r  Language rnd quoted f r m  Judge Coop9r1s opinion. Alt l iou~ll  hc I 
concedcd t h z t  the compinint d id  nllcgc -that thc corporate  publicifry I 
l l ' m i t [ t c J ]  t o  otatc! z rna ter i r l  f a c t  nncecoary i n  ordcr  t o  rake t h e  , I  
ctatcmentr: t x d e  . . . not  d ~ l c c ? d f n g  . . o"' wi th in  thc  ~ c r , n f n g  of Rule I 

- .  
i - 

lob-5, hc ccncludcd ehzt thc ccz!plninc 1 : s  "dcvoid of t he  scztcmenr of I 

r,ny facts t h a t  the f raud  cc:nplaincd oP was pcrpe"L~tcd  by t h e  

d~fendantc ' i n  conr?ectiori .r;ith . m y  purclrasc o r  sale' of D ~ l o t k ' r  

corpozatfc:~ r:xe dicsccin~tzd ' I ,  , . for t he  purpose of further 

clefrnndin; thz Govz:-z;;-.znt hy not d l s c l o ~ i ~ ~  t he  origins1 ~ 2 1 -  

fcasa~:ce 2 . ~ 3  not for the purpocc of ~ z r p e t r c t i n ~  a 'nisrcprescnta-  

t i o n  or  fr.?udxll.'cnt practfcc usllnliy ossoc,icted v i t h  th2  ~ u r c i l a r e  

Trnnnactfonr;  in widely held secur~itie:: arc continunlly t a k i n ~  

plnzc,  and in.\;cstorc t h o  elzzage i n  thasc t r ~ ? ~ s a c ~ i ~ a s  r.17 LO e>:pected 

t o  rcl-y upon vhrrtcvcr p:tblic sttcczsncs arc n d e  by t1:c. cclrporations 

t h z t  issue the  securil:ier. Por t h i s  reason the  ~ e n z m l  ~?nt i r . r in ipuls t ive  

cnd a n t i f r z u b  p r o v i s i c a s  of the S e c u r i t i e s  Zkchnngc hc t ,  Src t fon  lO(b) 

and Guls 105-5, chould ba s p p l i c d  c>en tllosc s t s t c z r n t s  c o n t ~ i n  such 

fnlsc o r  r ~ P n l e n d i n ~  in£ox;atfon abau(; rz,ltcri;l a spec t s  of the  corpornt ion 's  
. % 

c f r ' n i r o  t:hzt t h e  mrkct  for  i t s  G C C ~ I T ~ ~ ~ C G  is IdLkcly t o  be affcctcci. 



* 

Othen~lsc, t'rlc purpoza of t h o t  a c t  to ., b1:ing about hocest markets 

. bn_ n ~ d e  betvcerl the s i t u a t i o n  i n  ~ Q i c h  the  f a l s e  otatcmonts arc  set 
- 

f o r t h  rtn £oral c o ~ ~ ~ a f i i c n c i c n 3  cpn,ciEically dircctex t o  inv r s to r s ,  

sucll :r; r c p ~ r t c  t o  ~toe>&oZdcrn o r  docvzzntc Eilccl \.lit11 the Ccz~isc i ion  or 

stock c:;ctlcnger;, cad t h e  ~ ; i t . u ~ , t i m  ial'vhi.cll the fc?Qne st i l te~ l>~?" i  are tun- 

: mined i n  such i n f o r ~ o l  cc~~m:cnicn"blons as przss rc lcnscs  t o  the  general  
. . 

zad f t n a n c i o l  mcac r s d i o .  Kar,  i n  detemining trhcthsr t he  a c t  I ~ a s  been 

v io la ted ,  should t he re  be au;J d i s t i n c t i o n  bascd o t ~  the circunstar,cc'  

: t h t t ' n o s e  rcsponoiblc for t he  misleading stntcrrznts caused thc  disscninn- 

t i c n  of thosc s t a t c ~ z c t r  for the spzcific purposc of afZcct in2 thn ~3rket 

as a&sicst doing so f o r  nczx other parpose t h c t  weuld have a ninClar 

e f fec t  cn tjc, mrkct.  In tach in'stcncc, i n  vicl: of Chn, c f f e c t  upon 
, 

persons p u r c k a n i n ~  o r  s c l l i n ~  the corpora t ion ' s  stock, t h e  falsc s t a t c -  

r?=ntc nus t  be ccnsidn,rcci t a  h m e  bzcn nodc  "in cozzsct-ion vitb" those 

trznsr;ctLcns within the  s - ~ a n i r , ~  of S e c t i c i ~  10(b) anci Xu12 10b-5. This  

i n t e r p r e t a t i o n  of t he  s t c t u t c  w i l l .  ~ c r , o = ~ p l i s h  the be-zis lat ive DU;-F~CC 

purvicv ~f thc s t a t u t e .  t:r.d, al'ihoxl?,tl th-.rc ~2;. f,@ t;.oublcoc?zz  rob?-e::s 

of dnclgzs, thzy should no t  prcvcnt t5c cpp1ic;rtioil of Section 10(b) 

and Rule 1015-5; thz c:.:tcnt of dtmsges zny cicpr?i:ci i n  pzrt upon i;ll the . . 



---.. +r 

circu~ztanccs under rhlch t he  Palrc ccneccbnts wre iseuzd and, 

accordin~l$, should noc bc dctemi~:cd- s w m r i l y  on not ion.  

SEGTIQtI 10(b) C!? XIE SECU2TTIES F2:CIii.i;GE ACT i1l.D RULE 103-5 /iFa 
AFpLTC!JSAC TO E'82TS Ir'ild. D;.SD 11: nl'l CO22L4,I!jT. 

A .  Cnc cf rhc Prio-,ry P:rrpoccs of' the Scc,uri t ics  Lc ts  Ts 
l-3 ro I n e ~ ~ r z  That: Trti~lif u l  Xr,lc;.-r.?t ton Alo:rt Sccuxitics, 
ollrl Only 'Irutllful Info~;'~;ntic,n, I n  Avr?ilablc To Ennblc 
the Public  To ::.kc Infoxxzd Inveotcn,nt 1)ecislons. 

The S c c u r i t i c s  Ei:changc Act of 1334 \;as enacted "to icsuwc 
7 / 

I I- t h e  rnintcnance of f a i r  and h ~ n c s t  c2rkctc for s e c u r i t i e s .  !fajor 

A c t t t )  cxractcd by the s c ~ e  C~ngress, are designed to providc erutliful 

in io rzn t i c rn  ebou:: recuri t ies  f a r  thz invsstfng public.  In reporting 

"The idea of 2 Ere@ ar,ci o p m  publ ic  n s k e t  !.s built rrpn 
thc theory rha t ccz:?lpz t inz judp. :znts  05 btiycrc and scZlcis 
an to the fnir price of 3 securi::y bri17gs c;Lo::t n si tucl t ivx 
vhcrc t h e  m r k e t  price rcflccts n s  n e r ~ r l y  as poss ib le  n j u s t  
price. Jrtst: ss r r t L f F c i a L  r~niptt13tl.on tcrids to c p c e t  the 
t r t l c  fuucticn of sn opcn mr-kct, so t h c  i l i d i r , ~  .?rid s c c r c t i u ~  
of inpcrtcat i:~forrzztior; o b s t n z t s  tile oprration of thc 
r.?rl:cro r s  indices of rea l  value.  YI:crc cnncot bc I l c ~ c s t  
t ~ a r k e t n  t i t thoa t  hoaest  pub l i c i t y  . . . ." L/ 



Tile Senate  C o m i t t c e  s t a t e d  i n  a s i m i l a r  vein: 

"It i o  u n i v c r s a l l ~  conceded t h a t  ndequcte inEoyLat ion  
23 to tI1-2 f i n c n c i a l  o t ruc tu r e  and - coridit ion or' a corpora- . . 

tS.on i s  i n d i s p e n s ~ b l e  t o  an  i n t c l l i g c n t  d c t c n i n a t i o n  
- of t h e  q~ !a l i f y  of i t s  s e c u r i t i e s .  Yhc COilcCpt of n 
f rez  and open r-.mr!:ct f o r  sccu i - i t i c s  ncccosarily ir .?plics 
t h n t  tlie tuycr 2nd ~ e l l c r  o r e  a c t i n 2  tn t h e  c::crcise. of 
an cnl ightcnad judszct 2 s  t o   hat c o n s t l t u t c s  - 2 f a i r  
c  Eitsofr?r 2s tltc jt~cl~:qs~t of c i t l l c r  i s  r:erl?ed by 
fafls?,  i n a c c i i r a t ~ ,  o r  incozp le te  infomarion re:;zrdLng thc 
corporc?tion,  L:rr. r:cr:Ezt price f a i l s  1:o r c z l e c t  t l ~ c  tao~-zsl 
operat%an of tl:e 1311 of supply  2nd demnd. One of t h e  
p r i r e  conccrns of thn c:ichsngcs should be to n::l-e 
n v n i l n t l c  to the publj-c , *ho~;cst ,  c~ .p l . r . t c ,  a11d cuxrcct 
I n f ~ ~ ~ 1 1 t i c i 1  r c g ~ r d i n g  t!le cccur i t icc;  1-ioted ." L/ 
,-3 xnr and ';0;:.3rd coxp1,aints a l l cgn ,  i n  e f fecc ,  that tLlc 

cIcfcndt:nts hnvc prcventcd t l lc nccomplishxn,nt of th ic  prim-ry ob j cc r i vc  

1-1it:l respect t o  tiao minr'.rous i n v ~ s t o r s  r:f;o purchased Enlcck s e c t ? ~ i t i e r )  

on the bns',:: of f a l s e  ~ n d  n f s l ced ing  inEot~;.?"6ron disscmLnatcd by t h e  

a i d  of t h e  cqlrts i n  e:-:crcioing i h e i r  r i g i ~ t s  under t h e  S e c u r i t i e s  
, ' . . 

k c h n n g c  Act  t o  requ:rc tlrosc r c o p o ~ s i b l c  f o r  t h i s  s t a t e  of a f f a i r s  

m- t o  2.2kc tl~e;r, t:!~olc f o r  t h e i r  loss. ule d i s t r i c t  judy,o3, Eoccver, 

plnccd the i n j u r c d  pnrc ics  bejrcnd the p r o t e c t i ~ 1 1  of t h i s  2 c t  z s r e l y  

because .those uho lrcd po l lu ted  thc mar.frctplr;cc n e t  t l lensclvcs  

cngzlwd i n  any czcurLties t r a n s ~ c t i c n s  and Lnmcnded Lo defraud 

thc G a ~ ~ i ' ~ x t  r ~ t h c r  t!lan i n j u r c  publi  c insrcstcra.  



B. Con;resc Intended t he  Disclosure  P r o v i o i o ~ ~ s  and 
tllc Antifrsud ProvisLono of thc  Secu r i t i cn  Acts  
To Operace zs C c ~ ~ p l c z c n t a r y  Elcz:ents of n Ccxpre- 
hensive Stotuto-ry Schcr,~ To Carry Out t h e  Idegisla- 
t i v e  Purposes. - 

Reciuirexnto of disclocure and prc!~ibltioao of f reud wea? 

- thr: cczplera?nta~~ tools that Gongrcss uzzd in  d ~ e  t\:o b a s i c  
3.01 - 

nccuritics ects. Z:a  S e c u r i t i e s  Act of 1933 ier,e",rahly rccyi!.rcs . 

t!rc dieclaouze of spec i i i cd  i a f o m ~ t i o n  rhzt io t o  bc Eomd?lly 

f i l e d  xii.th the  Ce.~zisoion acd di.stzibuted t o  prospec t ive  

purchascra i n  c o n i ~ e c t i o ~ ~  wi t11 sccuritics of f  c r ings .  hlthou&Ir 

Congrcsa d id  not: consider  t h i s  forr~sl diselosusc process t o  bc 
111 - 

ncccsscry i u  c v c ? ~  snle of c e c u r i t i c s ,  it d id  ncr uant t o  

lcovc ccnplctcly cnpro tcc tcd  nny sn lcs  rhot cell wi th in  i t s  con- 
. . . - 

s t i tuc ioaal .  p o n r o .  'arkus, the  gcncrzl nnr;i.f rand provision of thc 

1933 Act, Sactio:l 5 7 ( n ) ,  15 U,S,C. 77q(a), n p p l i c c  to all sa7.c~  or' 

chcuritfes inr ; !~ich intlr-rstatc c!rt,chns o r  the rails zre used, xAr@rhcr . 

1 P r h r  to 1333 thc statc  blue s!:y.lnx!o v?rc ger.craLly of t - . ~  'iypes: ' - 
thc so-col lcd :mud stnbuter, ,  rhich r!crcly prc-!iibitcd fm:!dul-cnt 
prncticcs i n  s c c u r i t l c s  t r ansac t i cns ,  zcd the so-cnllcd r a g i s t r z t i o n  
o r  li.ccnsin,- s t a t u t e s ,  s:hicn rcquircd affirative disclocurer ;  of 
cpzcif ied i n f o ~ x . z t i o n  before sccuritFcs cculd b c  s o l d .  Congrcss 
dccirlcd Chat ncithcr of fhcsc tecl~nicjzcs stcndi;!f: olor.2 vso s ~ f f i -  
cl-cnt t o  c l in inz te  c x i o t i n g  abuses, 2nd it thercforc used b o t h  of 
them i n  tllc ~ccur i . t i c s  ccto. 

It/ Thz r e g i s t m t f c n  zcd prnspcctue rcquirerentc nrc contnincd in  - .. S5c t i an  5, 15 U.S,C. 77c. ~r .cr ;p t ionn G r c  c~-ataicnd in 
Sccbions 3 zrid f;, 15 IJ;S,C. 77c-7jd. 



Evcn \:hen a c c u r i f i c s  arc r e g i s t e r e d ,  t h e  a n t i f r a u d  p rov i s i on  
- .  

i s  nccesscry t o  prevcnt t h e  f rus t ra t3 .cn  of t hc  disclosure devices  

throu@; othrr ccxzaunicctions t o  p ro spcc t i vc  purchesers thzn the re- 

qu i r ed  registration sJate.;l?nt and p r -o spc tu s ,  .Oral.- cczm.miccltions 

(ot1:er t h m  by r ad io  2nd tc lcvi .s icn)  nl?d v r i t t e n  cczzmnicct ions  ' 

nccc.:i:pnnying o r  Eallo:;licg tilt prospectus  arc a l so  pcmittcd. 

Thus, t h e  d isc losure  provisiod itself does 11ot p rec lude  addi t iozlnl  

s t a t c c 2 n t s  i cccr i s i s tcn t  r?it!l th2 rcqulrcd d i c c l o s u ~ c s ,  The nn t i f r aud  

prov ia ioos  m r e  irrteaded t o  f i l l  t5j.s cap. The I!cusc C o ~ ~ i t t e a ,  

referring to tile f z c t  t h a t  prospcct5:~c purchnce r s  of sccurttics ~ ~ o u l d  

be civcn i n f o r r ~ s t i o n  i n  a d d i t i o n  t o  thct conta ined  i n  the prospzetus, 

"ElLs o d d i t i c n n l  i n f c c ~ ~ t i o n ,  of couroc,  by vtrtue of t!:c 
pr.o:~isf.o,uc, con t r r i c~d  i n  sccf ions  1 2 ( 2 )  nn.2 1G<n)(2) 

/ 

Zulti laarcly 17(s)(2)] rGst not contnin frer:dulcn:: n t o t e -  
m n c n  Gr s t n t c n m t n  that: a rc  t h r c s a l v e s  untruc, e i t h e r  
because of the miss t z t enan t s  t h r t  ehny con t a in  or  the 
f a c t s  of a rcHcvr;nt chzracte;: t h a t  c r c  o r ~ i t t c d . "  &-/ 

? $?is i s  bccnuce Sect ion 2(10), 15 U.S.C. 77'n(10), excludes 
suclz c o z ~ n i c a t i o n s  fro21 the dzf inition of a prospcc tuc. 

- - . .- 
- - I-4/ I:,R, Rcp. I!o. G5, 73d Ccni;., 1st Scos .  (1933), p .  13. 

..?. ~ r l c r e  cr.; oel:zr gzps i:? the disr'i.s;urc requixcz-znts fcr ncr.zt;cDpt 
onl-s, Yor c:-:c~a?le, thc dicclozure r ~ q u i s e z ~ n t c  arc c z t i s f i e d  
1-:'r.cn (I. rc:;ir.t.;ratFon statcznct ~r praspilctc~ is ~ C C I : ~ ~ L C  T,E cf its 
c f f c c t i u c  d.dctce Xf c~Srncj~inr,h, A -- cy.22tr. 1 7 3 : : ~  C C . ~ ~ ~ . C E C ~  ~ $ 2  of tllc 
d c c u : ~ ~ t s  f n l c e  o r  c.ir;iir::tfin,r, rhc  Cazz~r,sis;t'n cnly rc::~.&>* i s  
to Lniti,>tt-. i n j u ~ c t i v e  GZ c r i r A n s l  p~otecdi1:y.r: i n  tllc c o x r t c  



I n  t h e  S e c u r i t i e o  F2:changc Act of 1334 Corlgress repeated t h c  

legislative tcchniquc of c m b i n i n g  ccrr,pler;:cntary disclosure 2nd a n t i -  

f r a u d  p r o v i s t o n s  t o  achicve the undes1ying statutory purp3scs. Tile 

objcct fves .  of the 1934 Act arc  Lroncler, ho;$cvzr, than  those  of thc  

in t h e  purc11:iae oC c e c u r i c l e s ,  perticubcrly i n  the coursc of primary 

distributions, The purposc cf thc 1934 Act, ac stared i n  Szct;ion 2, 

~ 2 s  t o  ~-.=?g~j?z.ic the a c c u r f t i c c  Z?ZT~:~ ; J : I  in order "to fnstlrc tlia 

~.;l.i~~tcn;;ccc of f a i r  cnd I ~ s c a s t  mr!;ct;~. . . I I 

r-. ~rlc  r e g u l e t o r y  r c q u f r ~ r - s c t o  of coch cf these ct .?tutcc  o r c  

n e c c s e a r i l y  Eccused upon thc  s t n t u t o r y  piltposes. The ob1i~;ntlons 

iutpsccd by dra Sacur iLics  Act  ere  fiqi.;ed to t h ~  salt ,cif sacuxi t fes ,  

t5iLe the ob l iga t  io:~o i n p ~ c c d  by the Securities I>:chanzs A c t  d ~ ~ c i : d  

upo:~ t h c  r c l a t i c ~ o h i p  of the conduct or t r a n s a c t i o n  t o  the ' f u n c t i o n i n s  

of t h e  seciiritics rxakct3 ,  S:hus, ti12 s c c t u t o r y  d i s c l o s u r a  o c h c i ~ ~  

f o r  i s s u e r s  i n  tile S c c u r i t i c s  Act CGY-ZS i n t o  pln;' o ~ l y  vhcn t h e  issucr 

or its o f f i l i z t e s  proposc t o  sc l l  c z c u u i t i c c .  Gut t h e  s t z t u t o r y  C i s -  . 

c lcsuro  s c h c ~ s  fo r  issuers i n  t h e  Sccuriti.c?c Er:cl:n~~e Act is invol:o,d 

s i a p l y  because thc i s c o c r s '  s e c u r i r i c s  are trsdcd i n  the mrkcts, 

arf.girtaIly upon c::circngcz zrid, S ~ I ? C C :  2364B i n  t ! :c ~ v c r - t l i c - c c u n t e r  
1.5 / - 

r,r.l:knt: a3 1:211. 

5 Sectior? 1 2  of blzc 293!+ Act, 15 U , S , C ,  7i!-IL, rcqu-lrcc t h e  r c g i s t r o -  - 
tion oC occurit ' lea tkct arc t r n d e d  on s etcck excl~r;ng.? and of 
c e r c n i n  ot!:cr ~ s i d c l y  h c i d  scc.clrlcicc, The i n f o i z ~ t i o : ~  ccn tn incd  
i n  t!:c rc.:;istr,;tioi: c tn tezzu t  i s  required Ly Scction 13, 15 U , S o C ,  
762, to br? !:cpt "rmn0:13bly c u r r o i ~ t "  by pcr iod ic  and  ociilcr r c p o r t s  I 

I I  - fF?.cd v i t l l  thz Ccn.:iTssj.cn 2nd tin.. stcck c:;cl:an:;cs r o r  tl;c propc!r 
pretecti-c;n of invzstorr. 3 ~ d  i i l  order to ins:i.rc f a F r  dcnlinl; it1 t!it: 

I I 
. 

sccvri tp.  O f f i c e r s ,  d i r c c t o z s  2nd rd jor  share1:oldcrc o t  
( c c c t  i nucd)  



A 3  w i t h  t hc  1933 Act, Con.grcsc i n  the 1934 Act did  not  coneidcr  . 

t h c  d icc losurc  provisions aloae suffPcfcnt: t o  a c c c ~ p l i c h  the s t a t u t o r y  
P 

objectives. Thus, it includcd s p e c i f i c  an t i f r aud  provisions cuch as i n  

Secti~c-n 4 of rhc 1334 Act, 15 U.S.C.  78i ,  ch ich  prohibits spec i f ied  nctiv- 
- - - - -  . 

itics t h a t  wculd nanipulc tc  secu r i ty  prices, and Sect ion IG(c), 15 U.S.C. 
, . 

78p(c), ~ : i ~ i c h  p roh ib i t s  i n s ide r s  f r o 3  r ;el l ing szccsj . t ics  i n  t h e i r  torpors- 
- .  - 

t i c n  "short" or: "ogninct thc box." In addition t o  the spcci.fic hntifrimd 

provisions Congress zlso providcd a general anciFrzcd provision i n  

Scctio:~ bO(b), cud the Cczxissio;~ her. cxcxcl.sed i t s  au tho r i ty  gndcr 

t112t s ec t ion  to  p rcz t~ lga t e  Eulc lob-5. 

'ii~crc is no reason to  suppose that: the sr;s% Co:?grcss t h z t  passed  

t hc  1333 d c t  intendsd thc  g c n c r ~ l  cn t l t r aud  p ~ o v i o i c n  of thz 1934 Act  

to b? any nrrrrrr::;rr i n  .PIC~!X? 1~5th regard t o  the o v e r a l l  purposes of t h a t  

Act o r  tu pzrfbr:? n d i f f e r c a t  f u n c t i o n  i n  cerrying out  those purFoseo 

than fC (lid ~ ~ i t i ~  recpect to the  gcr~nral cnt i fraud provioicn.02 tllc 

1333 A c t .  ,As' s t a t e d  i n  Sectf-cr? 2 of the 1934 kict, Co2;reos intcnd~,d 

Y ~ G G  ZR cqurtbly g::cot nced tlndzr t k c  193:: Gce for ti p ~ o c i o i c n  bo:h 

ecvcrci? by the dlsclosurc ~ ~ s ~ v f s i c ~ r ;  cnd t o  prcvcnt the f rustr3tPo; l  

(conti:?ucd) 
cozporotion:; 1 r i t l . 1  r ;scuri t icn , .. rcgistcrcd under Section 12 ore 
rzi;uizcd by S~cfion L 6 ( n ) ,  15 U , S , C .  73p(2), to  file r c p o r t s  t;it!s 

Cc;x:.!csLon rud ";!E :.,tc:cls crci!a!-tgm '7s t o  t l t : z i ~  i n i i i z l  t l o l d i n ~ o  
cf ~ c ; u i t y  scc , : .~-~t~icr ;  Fn tllasc corpnrshions a;:d cubscc1i;r.nr: cl~at~n.-*- . LI- J 

i n  cl?nnc hnlding:;. I n  ~?,clditLo:.r, purcgant t o  Scccior! 1.I: of tl!e 
1.934 ~ : C C ,  25  U , S . C .  1En, t l i ~  Cc;:;lission i~r:s p r c x , ~ b g ~ t c d  s p e c i f i c  
rcquirc!:;~;;.ts s:..tein:_: fort11 InCor~::li;j.on t o  bz s e n t  to ~ ! i n r c l t ~ l d c ~ ~  
p r i o r  t o  C?lalr cnnunl. or ot l lcr  c:cilcinl;s, :;d~c:!uleo i 4 A - 1 4 ~ ,  17 
CF!L 240. j.4~-101 t o  -233. 



on tlia G Z X ~  subjec t  va t t c r .  Indeed, Congress r ~ n i f c s t e d  its intention 

t o  u s e  thc general c l n t i f r ~ u d  provision of the 1934 Act t o  pro tec t  r l ~ c  

integrity of thc  f o r m 1  d:sclosurr-.r, 15113t were required, n3  veil ,ec 

t o  pzcvent f zaud r:!~cn thc dicc losurc  provisions .t?crc not  applicable,  
* 

by s t a t i n g  in Scctioa 10(tr) itsclf t h a t  it epplico t o  "nay secur i ty  

rag is t2red  on 8 nztionnl  c e c u r i t i c s  ezchnnga cnd cny secur i ty  nbt co 
1G I --. 

regictcred ." - .  - 
m. roc! l c ~ i c l c t i v e  h i s to ry  of the 1934 Act: ind ica tes  t h z t S ~ n c t i o n  

. .  . 

10(b) azs irttrcdcd t o  be 23 Srcad as th:: a c t  i tscc ' i .  Conercss yecoed 

rdzd t h a t  the vcrfour; e:<isting abuscs i n  t ' r ~  s c c ~ h i t i c s  ~ s l - k e t s  "wcre 
. . .~ -. 371 . . 

all .  n s ing le  scznlcso veb. " It alse rccoznizcd that ,  just a s  
. . . - - -  

t he  obuscs tkcnselves 1:crz ~ 7 . 1  i n t c r r c l ~ t c d ,  thc various provisions 

of thc a c t  d e ~ i ~ i l ~ d  t o  dcnf v i t h  p3rt:culsr abuscr- uculd ha-;e. t o  t c  

equal ly  cczplcecntr;xyo A s  the HOZEC Crr-zittee s t a t e d ,  "Eo one 05 
181 - 

thecc e v i l s  czn he isolr : ted for cure oE i t s s l Z  i:lox." Scct ion lO(b) 

t:ss t hc  provic io~l  that Cclzrccs iztcndcd to ccrry c s t  t h i s  cb jcc t ivc  
/ ' 

by f t i l l n g  nny Ceps l c f t  b;r ti15 s ~ ~ c i f i c  pzsvlnicns: i n  describing 

Secriou 10{h) (as or ig ina l ly  inr-,roduz.jd) bcf o re  tile I!ousc Cc;;xittcc, 
. . . . . . - . . . . . . . - . 

1.- 
L R O Z ~ S  Gc Corcozan, crs of - the d z a f t c ~ 2 n  of. the z c t ,  notcd t h ~ t  i t  

13 / -- 
prov2dsd ix cf fec t ,  "Thou shnle ~ : o t  Lic-.72ce any cchnh cunzing c!evicco. t I  

161 V&er; that, L C ~  1 :~s  ~ifi,?il?~l].j' eel-opstd, thi: vari.cus dfscl2suzc I)ZO- -- 
vision:; a p p l i ~ c !  only  t o  ccct;rLt!.cs re~ictcrc:?  on 2 naticn2l X?CUS~.- 

e c :  Disc l~~t i :e  r~(;;\;i,r~s:~.t:: cs to c thc r  r;ccuriticr; 
t:zrc c ld l rd  bj. tl::: 1 S G L :  Szzt l r i t ics  Acts b.z?zdzznts. Scc Scction 
12(g), IS UoS.C, 7SLCg) 



. . 

Reprcscn ta t ives  of tllc s e c u r i t i c i  i n d l ~ s t r y  coaploincd t h a t  this 

p rov i s l oa  1:culd give the Ccz3ics ion p o m r  t o  p r o h i b i t  v d r t u n l l y  
7.0 / -.- 

nnything, and the  I!ousc then at",q.ted t o  1.Fnit what i s  nov 
21/ . . - - . . - . . - .  

- .- . . . . - . . . - -. . - . 
.. Sectic,? 10, In ccnfcrcnce,  h o a e v c r , t h c  Senntc vers ion ,  which 

- tkcn govc tho, C c 3 i ~ 3 i c n  r - u l cak ing  Fcscr t o  prchibit :  "any rmnipuln- 

t i v e  or dcccpgj-1-e device or c o n t r i v ~ u z c , "  S. 3420, 5 10(b),  73d C e n ~ . ,  
.- - 22 / 

.- - 2d Scss.  (193!r), ! a s  acccptr ld by t h z  l!suse; ~ r r d  t h a t  vcrcictr? 133s 

C. 'i'ile Phrase "IF. C c n z ~ ~ c t i o n  KLti l  t i12 PLITC:IRSC 02: LS23.i~ 02 
bny S x u t i t y , "  as  Uscd  in S c e t i c n  lO(b) and Pitrlc 105-5, 
S h o ~ L d  Ez Ccnsen:cd 3zoldly To Cerry Cut the EcrsscIiaf 
Purpascs of tlic 1934 Act 3r:d t k ~  Eole 05 Its Gcncrc?l 
hnti.froud Provj.si.or; i n  kchicvir.l: Those Purprrcn. 

In dicz5~3Ltig  tlle c~~:.:.?ln:ntc i n  tile i c c t z ~ ~ t  c x c s  t h c  d i s t r l c t  

judges r e l i e d  z p m  thc ionzsngc of Sectj.cn lO(b) 2nd CuEc 105-5 

l i ~ i t f e z ~ :  thc c p p l i c n t i c n  of ehosc p rov is ions  to ccnduce "ic c c r ~ ~ e c t i c u  

F' 1rLth the pu5chne:, or sale  of cny cec-urity." i n c  t c s t r i z t i v c  r-xocr 
, 

i t :  which they construed this phrase is  contrary both t o  thc ~CGCL'ZI 

- - 

S:na?:c? C ~ : : . < i i t " r ~  cn E-.::ki.n~ fir,cl C:ir::cncv GT. S. I12n, 8L: t z  *--- ------.c__1_-- 

Cc;~r,j n:~d S .  Z c s a - 5 ~ ' ~ i ~ , d  97 (.?:,ti i'onq.J, 73d Cciig,, 1st and --..-- 
2d Sess,  (1933-1334), pp. 6624:  6534 ,  G B f 9 ,  693.0, G936-6938, . 
6981, 

- - 22/ I1.K. Rcp. flo. 1135, 736 Cons., 26 Sess. (13314), pp. 32-33. - 



-15- 

. . 

p r i n c i p l c ~  tlut; t h c  Srrprtr," Court  ha3 l c i d  dot.% f o r  t h e  i n t c r p r e -  

t a t i o n  of t hc  federcl R n c u r i t i c o  I n v s  and t o  s p s i f i c  holdings of n 
- 

r.:l.:?ber of cotlrls 3s t o  thc rrccning of t h i s  ph:ase. 

The 1934 Act vat inr;r,ndcd t o  "bz conotrucd 13.k~ othcr c c c u r i t i c s  

. . Ic$islntic3 . 'cnncted for t h c . p u r p o s 2  of a v o i d f n ~ . f r a u d s , '  ~ o t  t c c h n i c a l l g  

2nd rcs t r i t t ivc?ly ,  b u t  flc.::ibly t o  cf2cctuctc i t s  rczxlicl purpaseo." 

>ccu.;!.ticc~ 22d l - ' : : c h n ~ ~ C c r s s i o g  v. CcpitaL G z i ~ > r ; & ~ ! ,  375 U.S.  

180, 195 (1963) (footnore ~ - 2 t t e d ) .  Ifi 2ch2req251; v. X-g ,  389 U .S. 

332, 336 (L967), thc S:lprcz? Ccurt r c f r - - -  to .  thc " f a n i l i a r  

- .. ~ -- . - .  . ~ 

. .- canstrued brendly to cffcc tunte  . .  i ~ s  ~ p;~sposcc" zntl, i n  . revcrslnp; - -. 

a narrc:: ccnstructioa of tha  193': tlct-, stntecd t h a t  "thc: S e c u r i t i e s  

E:.:chcngs Act  q u l t c  clcnrly f a l l s  i n t o  t:ic cil tcgory of rei;^,dinl l e g i s l a t i o n . "  

Wc hevz not been abl-c t o  f i q d  27,y spzcif i c  tcgislative h i s t o r y  
/. ' 

i n d i c i r t i n ~  tl:e bccl;g;aunrl for tllc i nc lu s ion  of t h e  ' ' in cocnsction .c~ith" 

P ! ~ ~ E S C  i n  SectLoa LQ(b).. 12 n:, such phrase vz ic  i n  the r e c t i c n ,  houever, 

Szcttc-n 10(b) ~;ortld hc u n i v c r s z l l y  r ippl icablc  and 1:ould authorize t h e  + 

Ccr:'i!iscio;l t o  prcr-xleatc rlrlcs and r o p t a t i o n n  p r o h i b i t i n 2  n l l .  k i n d s  of 

t r n c c n c t i c n s  c ' . t  a l l  r?.-;e iriac!.vcd. Sircc Consre3s d i d  no'; i n t e n d  t h c  

cccurisies acts t o  bc! n p p i i c o b l z  ts sir;urrtions bsvi'.ng no r e l a t i o n  t o  

c c . c u r i t i c s  trenc;lctic;lr., i t   as thus 1:rcrnszry to fcscrrt l n n p z p  tn 

1,otlr S c z t i c n  17(a) a£ t l : ~  Xg33 A c t  and S c c t i o n  l.O(b) of the 1934 Act 



of the acts. Tntc esp lo in s  ~ : i ~ y  Con~rctss used t h e  phrasc " in  t i lo 

offer ar.d sale of any s c c u r i t i c s "  i n  Scct ion 17(a) of. the 1933 Act, 

x:!aich de r lo  only  XrLth salcr; of securities, ~ ; h i l c  it used the broader  

I I 13 c c i i ~ ? ~ c t i o ~ ~  ~ : i ~ t l "  I a n g ~ a g a  i n  Scc t i on  10(b) of t!ac 1934 Act,  

which provides 2cr " replztkca and c o t ~ t r o l "  of "transactions in  - -. 
s c c ~ r l t i c s  as cc:::?nly ccnductcd upoil sccuritica c:rehar~~es 2nd 

. . . ," iucludlnz the insrsrr;nck of " ths  I-sintcncrncc of f a i r  and lzonest 

I 1  111~x1:~~:; i n  such t:-.ans~ctio;lo . . . . Scctio:: lO(lr) dons no t  say 

" i n  ccnz.-?tion x:ith t h e  purchnsc. o r  ~ n l c  of nny s e c l ~ r i t y  by t h ~  nl&@ 

vinl-'.-- ‘. - . .I .  9 " r . ~ d  t o  rezd th-:, under1fn"d ~:z~sds  into Sec t ion  IO(b) is 

oraced in Sectioil 2, calls for t h e  inpssL:Lcn of "rcquirc:=uts Ixces-  

srrrp t o  t:-?kd kucll replatian cnd c o n t r o l  reesorzably cexplctc 2nd 

cc~?trolled happ.?;ts to bc l i i s c ~ l i  cnpt;cd i n  purchacl;?g cr cell-iz1.l 3 

sccuritier, at the tic?. As ~ o i n t e d  cut in ILo~pcr.  v, 2lor:ntain Scats: 2 

$ssLC22p., 282 I?. 2d 135, 202 (C.A. 5, 19GO), n prizzx-y purpose 

of tlt2 1934 Act: ~ 3 : :  f l t o  I ~ c c p  ttxc ck,rseli; of i n r c r s t c t c  c c ~ ~ r c r - ,  

t hc  nzilc, acd nsticn~l s c c ~ ~ r ' l t i c s  c x c h z n ~ c s  pare FECI frcndclciit 



Unlike the decisions below, i n  Stockx?cll v. Revr,olds G Co., 
---. ri 

252 F. Supp. 215, 219 (S.D. N.Y., 19G5), the phror;e " in  cococctio;l 

\ i i thl '  ~;as.constrsued " l i b e r n l l y  i n  ordcr to carry o u t  t h e  intent: of the .  

Act, vhich. i s  d c c l p c d  t o  protect i ~ v e s t o r s  aga ins t  fraud." It was . . 

t he re  he ld  cccflcient t l ta t  thc  f r m d  operatco t o  prcvent a securit ies 
- .  - 

trar.snctifi i~.  In Cc::ne~. v. N ~ r t h  Jcrscv Trust C O . ,  226 P, Supp. 972, 

973 (S.D. l i .Y,,  l?Gfk), 3udz2 ~c inS&l-6  dcscsibed tile p h 1 - 3 ~ ~  "Ln connec- 

(:j.on \:ittll' as E "Lrocrl" c:le thct cltorzld LI:: rezd in t$/: I-j.:!zt of 

"the i r r t cn t  cif the &ice: and i?.3!.~ f6 pro=CCf: ~ ~ V C Z ~ C ~ S ~ ' '  g a  L. I*OC 2: Coo 

v. hozricnn Czrdbosrd f: P~I'!C.=.?~P? Cosp,, 35 l'.K.D. 27 (E.B. Pc., lS]G-'+), 

21.8 F. Supp. 

274, 273 (s.D,'~I.Y., b3G3), it v n s  ind ica ted  thse: a vio1s'iic.n 02 

bro!:er, ~:3o-Kad no dlrccl: d e c l i c e s  v i ch  t he  p l c i e t i f f ,  ' 'kxe~? tha t  

nitp~hing it dLd cr said, or f s i l c d  to do or say, vauld i.nflucnre 

1:a~~c been c-~c?c,  scch Gt:!tP;?C;ltC c c f l ~ t i t t l t e  e ~Loliit-~CR of Sectieil 10(b) 

cr.d F.11lc 195-5 i f  tllc p r r c c n  T&O r ~ d c  tiic:: krrc~l t h n f  h i s  nttt:!:xts 

tcrc l%.ely t o  ;fEccC a ~ccuzitics t r rzsoc t icn :  



D. Ne i ther  t h e  Eo t i vc  f o r  T ' i ~ ~ - ~ t S ~ e n i n , ? t i o n  of Fctlce 
o r  14isleading Corporate  S t t t e n a n t o  L ike ly  t o  A£ f c c t  
t h e  l l a rkc t  n o r  t h e  tlbccnce of S e c u r i t i e s  Trcnsnct iono 
by T!:sse Rcc;loil-;i.blc t o r  'i2cir I)issc:nin-tion Should Be 
Dc tcmina t i ve  oC t h e  A p p l i c a b i l i t y  of Scc t i on  10(b) 

. znd Rule lob-5. 

Lyhen t h e  cecu r i t i c r ,  0 f . a  co rpo r r t i on  a r e  ? , ~ i d ~ ? l y  h e l d ,  t r z n s -  

a c t i o n s  i n  chose s c c u r i t i e n  a r e  con t i nun l l y  tol:i.ng p l ace  i n  t h e  open 

nz rke t .  It 12x2 t h e  e x i ~ t c n c e  of t h i s  mirkct  t h n t  c r ~ n t c d  t h ~  uccd 

f o r  t h e  1 3 9 ;  A c t  znd c ~ u s c d  Congrcsn t o  providc i n  Scc t i on  13 of 

t h a t  a c t  t h z t  corpornt iono wi th  s e c u r i t i e s  l i s t e d  on ctocl: cxcl~cngcc 

o r  v i d c l y  h e l d  m.:st f i l e  pe r i od i c  r c p o r t s  nbout , t h e i r  c f f n i r s  wi th  
- 

t h e  Ccmf.r,sion 2nd t h e  e:-:changes. S incc  t he  purpocc oC t h e  r c p o r t i n ~  

requircmentc ic. t o  p r o \ ~ i d c  a cons tnn t  flow of i n fo rnn t i on  nbout t l lc 

co rpo ra t i oncz  s c c a r i t i c s  so  t h c t  i l lvectors  v i l l  hr;vc 2 b a s i s  f o r  

i t l forczd invc2tnent  dec i s i ons  ( s c & p p .  7-5, zuprz), i t  mr,!:cn l i t t l c  
/ 

censc t o  czy t h a t  t he se  r k p o r t s  a r c  n o t  d i sccn ina tcd  " in  connec t icn  

~ r i t h "  c11 t r anscc t i ons  i n  tlie o c c u r i t i c c  o f  t h 3 t  corpora t ion  then  

t2l:ing p l a c e  or! t11c n l r l rc t .  S incc  co rpo rz t c  rcpor t r ;  t c n t  d i r e c t l y  t o  

t h e  shnrelloldcrs are designed t o  ccrvc t h e  sccz ~ u r p o s c ,  cvcn thcugh 

they may no t  b e  rcqraired by t h e  1934 Act ,  t h e  " c o ~ n e c t i o n "  b e t w e n  

t h e i r  d i s s ex fnc t i on  end t h e  r::~rl:et io equa l l y  c l e c r .  

r. l n c  c c m  r c c u l t  is c l z o  npparcn t  char. corpDmfc ctr:-tezants 

r,rc I X ~ C  t o  t l ~ c  press nbout  ~,;tcri.?l ocpcctc  of n corportc ion ' r .  
. .. 

- \ 
s f f n i r z  thrcugh r e l c r ccn  i s sued  t o  ttin, g t w r c l  cnd Finnncicll nrds 



- --. \ 

Congress t133 concerned \:Ztli i n su r ing  t h e  t r u t h f u l n e s s  of  pub l i c l y  

., 
s v z i l a b l c  inform3tia1 sbout  s ecu rL t i c s .  A s  w c  pointed c u t  a t  p. 7 ,  

-sup-r~, the*lIouse P,.epcrt an t h e  1934 Act c t a t c o :  "'i'llerc cannot be 
22 / -- 

honcct  c?r!:cta wi thout  llonest p ~ b l i c i t ~ . "  - .  - 
Sitlcc a b a s i c  purpose cF t h e  gcnerz l  s n t i f r n u d  provicionc, of 

both cccur j . t i c3  a c t s  is t o  prevent  t h e  circus-~cntion 2nd Eruc t r c t i on  

of  thc  Eor::ll d i c c lo su rc  r equ i r c r~en to  by f n l c e  or  n i s l c n d i n g  i n f o r m 1  

co~.m~.micntPorrs on thc  rsmc sub j ec t  m s t t c r  (see pp. 10-13, e), there 

i s  n c l o s e  rc la t ions l l ip  betr:ccn corporz tc  r c p o r t s  f i l e d  under 

Scc t i cn  1 3  o r  d i r cc t l j r  d i s t r i b u t e d  t o  t h e  shcrcho ldcrs  under 

Sec t i on  14  and corporc tc  p r e s s  r e l c z s c s .  It i s  our  c>.;pcl.lciice t h a t  

corporo:io:lo custo=??r i ly  i s s u e  prcor; re lenccs  t o  t he  gcne rz l  cnd 

f i n c n c i n l  nci?: czdir: ;;t the s c ~ e  tir.!? t h a t  tllzy f i l e  r c p o r t s  wi th  t h e  

/ '  
C c x . i s s i o n  ~ n d  thc s tock  e>:chcngcc. It i s  t h e s c  p rccs  r e l c a s e s  nsd 

not t h c  forixnl r c p o r t s  t l lnt  r e ce ive  t h c  v idea t  i n i t i a l  d i s scmina t ioa  

and c?rc r e l i e d  upon by nuncrous invez toro  i n  cskit;g t h e i r  i n v e s t z c n t  

I n  providing f o r  c;:prcss c i v i l  L i c b i l i t i e c  f o r  n i s s t a t e s ~ c n t s  under 
the 1933 A c t ,  t1:c !-iounc Cai:xittec had caid t h z t  s u c l ~  ctctcrr:cnts, 
"bcczuse c?f t h e i r  wide dissc~;; . i t lntion,  d e f c m i n e  t h e  r?.arl;ct p r i c e  
of t hc  zccu r i t y ,  c;hich i n  t h e  Inst: cnr:lysis r c f l c c t s  those r\::ni- 
f o ld  ccusel; t h a t  nrc tll.2 inpcll i l i[ ;  notj.vc of t h c  p c r t i c u l n r  purchzsc.  
l l lc  ccnncc t io :~  brtvxen t hc  statez:.=nt3 I:::~c ;:nd the purchanc of the  
c e c u r l t y  i s  c l c a r ,  ct:d; fct. t h in  r e ~ c o u ,  it it tllc CSSCIICC of f c i r -  
nc:;t': t o  i n s i s t  upon the  ncsrls.pt!,on cf r e s p o n s i b i l i t y  f o r  t11c t s n k i n ~  
O L  ~ F . C S C  G ~ c ~ c T , ! T - I : ~ G . "  11.!1. k p .  Ifa. 35, 7% Ccns,, 1 s t  Sess. (: i ) .?3)o 
p .  10. 



i c  plcaccd i n  such p r c s s  r c l c a s e s ,  s o  long r;o t h e  r c p o r t c  f i l c d  wi th  

thc Ca=icr,ion verc  c c c u r a t e ,  t h e  r e p o r t i n g  raquircmcntn would, to 

use tile vord:! of t h i c  Court ,  bc " l i t t l e  r::ore thcn n cncre and o 

- dc lus icn . "  Charles IIu?,l~c!: & Co. v.  -Scsur i t i e r :  Kschiingc C c r ~ ~ i a f i i o n ,  
- .  -.. 

139 F, 2d 4 3 4 ,  433 (1943), c c r e i o r a r i  dcnicd,  321 U.S. 786 (1944). 

Unlc;; t h i s  car. bc prc:7snccd by S z c t i a n  1 0 ( b ) ,  t h e  "reasonably c o r ~ ~ l c t e  

cnd effrcliva" regul,;ticn c a l l i d  for by Sect ion 2 of the Act cco ld  n o t  

be obtnincd. 

Li f l a ~ r c n :  c>:&rplc of the nscd for the app1iccti.cn of Sccticn ZO(b) 

- 
end Rule 100-5 t o  dezl 15th i n c c n n i s t c n t  corporn te  c t n t c n s n t c  cccur rcd  i n  

dcfc-n:>cnt c ~ ~ o r c t i c i ~ ' ~  c c c u r i t i c s  p c n d i ~ ~ ~  c l a r i f i c s t i o n  o f  nppzrciltlj .  

f s l s e  in forr~t - ion  t h c t  I:.?:: being uiGcljt d iczcs incteci  r b o u t  t h c  C O S ~ ? . J Y ~ -  

 orp porn ti or,^^ afzc iro .  The Co;rzdcsion t h ~ i ~  l i f t e d  th=! t r c d i n g  bnn. 



Zrxacdiatcly thc rcof  t e r  p r r sons  a ~ s o c i o t c d  wieh t h e  corpora t i o a  he ld  
- - - - -.- 

p re s s  confcreacec r epea t j ng  tha sea2 fa l se  informst ion t h n t  had caused 

t h e  C ~ i r ~ ~ i s s i c n  t o  suspend t r ad ing .  S ince  t h e r e  had been no v i o l a t i o n  

of cny d ioc lo sa r c  proviciozs,  and the p r i o r  experience jsuggastcd t l l n t  the 
. . - 

te;z?ownry susp2nei.cn of trradins \:as n o t  a pcmar;cnt cure, the . .. . . . . 
.- 

- .  - 
Cc:nics ion ccught an i n juxc t i on  unde r  .Section 10(b) 2nd Rule 101-5 t o  

prevent  f u r t h e r  f a l s e  o r  T ; I F S ~ C G ~ L I ' . G  p ~ b l i c i t y  nbout t h i n  co rpo rc t i on .  

bct~:t?cn fliz gcncrol  o n t i t r z u d  provioiono of  t l ~ c  1954 Act and otltcr 

provtsions d e s i g x d  t o  s ccu rc  adeqante d i s c locu rc s .  The Ccmission i s  

spcc i f i c ; l l p  nutlmrizcd by thnr  a c t  t o  suspend . t r a d i n g  i n  s c c u r i t i c s ,  

both or? thc cxchznger: and i n  over-the-counter cn rkc t a  v:?rcn " in  i t s  
251 

opinion t h c  rurjlic i n t e r e s t  nnd tllc p ro t ec t i on  of l nvca to r s  so requ i re . "  

Such suspensionc 2rc dcsignzd " to  pr-cveslt frnur'r," j .rzzdiatc action 

ordc t ly  ~? r . :~ i ;~ t ,  or 1:hcn C C = ~  corpgr~cc  cvcnt hcs c23e ~ C ~ O X Y . ~ : : ) ~  

tmdins inpossLb2.2 n ~ d  h z s  c r c n ~ c d  cond i t i cn s  i n  1:hich Lnvc:~ors arc  

?.:;I ,.- 
l i k e l y  t o  bc dncciverl."--- L ~ : C  s i t u i t t i o ~  a l l cgcd  i n  t h e  ccz.;>?cintn 

2 5 1  Scc Scction 15(c)(5), 15 U . S . C ,  7So(r)(5) (over-tkc-2cuntcr). - 
7 Q  S-zcti.u;\ 13(2)(4) ,  15 U.S.C, I L . . . ( [ ~ ) ,  zhich 22a15 v i ~ h  : ; U S ~ C ~ I S ~ C Z S  

of tradi:lg on csc:inn:;cs, uccs c;d.y t h e  "pa1119 c i ~ t c x c ~ t "  i e n p a g c  . 
261 S. Rep. KO. 373, GCrlr C o ~ g . ,  1st S z o .  (1353), pp. 25, 6 6 .  -- . .. 



i n  t h e  inat::.nt casco f z l l r ,  r r l t h in  t h i s  dccicription; ancl, i n  f a c t ,  
- --. 

t h e  C c ~ ~ ~ d s n i o n  d i d  ~uspend t r a d i n g  i n  ~elock s e c u s l t i c s  on Junn, 22, 

1965, a f t e r  i t s  s t i f f  l:cd bccil a&viscd " t h a t ,  on the b a s i c  

of inEcz:;ticn so f nr developed, t!:n;.e hmc been subs t a n t l n l  . . 

r;dvcrcc cf fcct  on tllc P i n z n c i - 1  co~ldition of tile c0xprr.y nc 1:ell nn 
27/ - 

on its publislled prior: c z r n i n ~ s  r c p ~ r t c . "  The t r cd ing  bcn vnc 

l i f t e d  in [;ov@r.bcr 1565 " in  v ie i l  of  . . [subacqucnt f i l i n g s  cnd o t l l c r ]  

26/ 
dFr;clocures by thc cor:p;lny." 

The sucpcnsfcn d c v i c c  wss intccdcd t o  e c t  on ly  as o stop-8.2.~ 

mcnsurc  to o f f o r d .  a brc,?t!~ln,a period u n t i l  zdcquatc ~ ~ S C ~ O ~ U ~ C G  could 

; Ccingrcos d i d  n o t  i n t e n d  t l i ~  Co;i;l?icnion t o  keep cucpcnsions of 
29/ -- 

i n  e f f e c t  i n d c C i n i c c l y .  I f  such d i o c l o s u r c ~  cr.n:~ot bc obtaincd 

d u r f n ~  a curpcnriciz p~.-~:-Fcd of r c ~ c o n c b l c  d u r c t i c n ,  o r  i f ,  cn ic 

t h e  C l ~ c t r ~ ~ t ? i >  LndustrLcs cnse ,  t h e  szzc  f a l c c  jnforr.rztic!l i s  

ngein diosez ina tcd  t o  the  public zftcr the s u s p e ~ s i o n  ha s  bccn 

l i f t c d ,  t h e  o a l y  o rhcr  z l r c r n z t i v e  f o r  t h e  Cc:;:.?ission i s  t o  com- 

r 7.71 S e c u r i t l i n  E::ci~;s~c Act Raic:~c 1:o. 7632 (Jcne 22, l 9 6 5 ) .  



One of tllc reasons i i v e n  by t h e  judger: bclow f o r  holding 

Sec t ion  10(b) cnd Rulc 105-5 inappl icab_lc  here w i 6  t h a t  tllc 

defcndsnts  pub l i c ly  d iccca tna ted  f a l s e  o r  mir lcnding i n fo rna t i on  

- Sor the  p:!i:por;i? 02 dc i rcudfng  ktac Govcmn:nt and not  t o  i n j u r e  

- .  - 
i nve s to r s .  Although t h c r c  i s  sone qucc t ion  r;hctkcr t!:c d i c t r i c t  

jcdges pro;lerly rend  t h e  pertinent ~zllcgatio:.lc, G E  these  co ;np1~ in t s  

(see p. 3, s s ! ~ ~ a ) ,  w e  l;e?icve th:..t t h e i r  ho lb i cg  t h a t  S2ct:on 1Q(b) 

cnd Rulc lob-5 nre app l i c3b l c  only  v!lcn f a l s e  or frcudul-cnt o t ~ t e -  

c c n t s  a r c  c ~ t f v a t c d  by n d e s i r e  t o  d c f r n u d  investors i s  unvsrrznted.  

Even ~ " L C Z Z ~ I ~  1av it had 1cr.g been estab1is:lcd t h a t  cnc 1:3o Ima::i~gljt 

,_ disie=..insLcd Ezlcc! stiitczc-,fs coald no2 escope l i z b i l i t y  f o r  his 

nc t f cns  ~2 d l 2  -theory t!lcac he d i d  c a t  ir.?cn:l t o  defrcud t112 p a r t i c u l z r  
3 0 j  - 

persons <no ?!?re i n ju r cd .  In f ~ c t ,  congrass inna l  d i a o a t i s f z c t i o n  

. . 

30/ Scz, c,c., Clcf1::n v .  Coxcn.i~aJ.th Inn .  Co., 110 1J.S. 81, 96-57 - 
(1G84). As  .Juctj.cc 1:olncs r::.ici i n  E l l i s  \I. 
206 1.i.S. 246, 257 (LC;07); "1.f a n::n i~: tcnt ion.? l ly  r;Zoptr. c r - r tn in  
conduct f.11 c c r t n i n  circur;stilnccjs l:noc:i~ t o  him, at:. that coriduct . 
i s  Eor:bic?dcn i;y the  1z:a cndc-r tti0r.e circumr;t~r:ccr, h~ i n t c n t i o n s l l y  
brcs::l!ari the lcia i n  the  only  sense i n  r;',lich t h z  In17 ever cot ls idcrs  
i f i t c n ~ . "  

To nugges t ,  ou did the judCcs Lclot?, f;lzt t h e  statc~zlnnt r x a  "d i r ec t ed  
~ g z i n r ; t  tIls govc;:"rz!~~~" (cec p. 4 ,  c c ~ r ? )  is cz~;.prirnt',c t o  urci:lg 
t i lar ;  t!:.c cry ' l ~ ~ y c "  in cro;rded tl:?ntcy t:2s di.rectcd at thc p2rson 
in Eo.;: A ,  Scat  3. !-';srea-..lnr, f c  skould kz w t c d  t t i z t  t h e  r c p o r t s  i n  
c juc s t i on  xl2te ncr, filed ~.:iti;~ ~ : I C  Depart~,zn( ;  ~f Cci-cr.ac, ?:itil ;:ilich 
Belce!: di.6 its c a n t r z c t  Euniness ,  Luf:  it!^ the S c c u r i t i c s  z ~ d  
E.rch::::ge Co:.aics;on cild t h o  ,+:;.;zricon SrczZr E:chang?. . % 



. . 
wit11  rules of thc 1:'e:: Yorl: Stacl: E::ch:n&c tllct ;i-?de tlic unlr.:.~ful- 

- .  
ness of ctoc!; pools turn on proof of r?nt iuc  1.~1s ocz-of the bzccr. 

Elarnicl~cc no ju :~  tf ftcntf ox fcr tho ~ ; ? p l ~ j - : . t ~ n t  of ixn.tpul,-,ti*:c 
3 I-/ - 

deuicca." It is diffic~lt to bclicvr. tltzt the SZLIZ Congrcss t k n t  

ccnnFci.t.rcd t!lcse ctoel: cxcl~scgc rulcc  to  hovc been "cx?r,culetcd by 
32/ - 

the i.nclur,iou of r c c t r i c t i v z  phraccology" eculrl 11ccc intertdcd its 

owc lcgfsliztian to bc r e d  i n  cn equally rrstricrive cznner. Tic 

f n c t  tbnt def ~ ~ d m t s '  m t i v c  far pub2i.cl.y disscnincti11.g f a l s e  snd 

but t o  dcfran$ the Cavzr,r;il?ni: i c  k:r.-,hl. ce24ort to invcs"Lors x:kn 
/ 

r,ny hcve b ~ c r ,  i n ju r cd  P n  2 rcsiilt  of t h e  d c f c i ~ d t n t ~ '  12ioconduct. AS 

~tc i tc .3 in PLI!~,?z--~c& V. Scrd-rc Elcctrcn-ir-r: --*s Co . CC!I Fc2. Sec. L. Rc-p. 

$ 1 - .  2 32,1(.~1, az9G,G53 (S.D. - 14'.yLI,, Jan. 2!;, 1968) :  ~ i ; c  injury to ti::! 



'il;:: c n l y  1iwitatl .on t o  the c p p l i c t b l l S . t y  of thc  gcncrnl  a n t i -  

f r zud  provi.sior.s o thcr  thcn t h c  "i:: connection x~itlr" phrase is t h a t  . .  . 

- .  
i n t e r n t ~ t c  r;,cnr?s o r  t h e  ::::iiLs ~:zst: be  uzcd.  T'nic rcquj-rcnznt i s  n2.t 

dcspdtc  tkz Ezct t h c t  thc  usc of tllcs-3 r:znns i:: ne i the r  recrcczted nor  
331 'a - 

dzs i r cd  by the t;roc~tio:+r. Zi::: ti1:clihood tli-c eccr~rit lco t r m z r . z t i o z : ~  

by otl ter  pzrsms \;ill be r!r'fcctec! by f n l e c  c t n t c r x n t a  shottld bc equzllg 

c u f f l c i c r , ~  t o  w e t  t h c  "irr  cr?:-aection ~ ~ i t h "  l in iez t ic -n  i r r e s p c c c i v  of 

cny dc~irc on t h e  pert 05 t h e  ;:rongdocr t o  ;?feet cuclr t r c n s a c t i o n s .  

m- 
L I W  j u d ~ ~ s  bel~::?  ,7100 l1cl.d thaf  tllc c s z p l n i n t s  i n  t h c  inr,t;x!t 

ccncc ucrc dc f f c t c i -~ t  bct,c,uzc they d i d  n o t  o l l c ~ c  t h a t  thz cicfcndzntn 

thexsc lvcs  had e u p g c d  iu t r r n o c c t % c i ~ s  i n  Ticlock s e z u r i t l z ~ .  Pbio 
,/ ' 

result: \-auld ~ ~ C V C  bzcn j u s t i f  i c d  tirider t he  r r ~ t i f z a c d  pro.:i ~ i c i t s  of  

t l ~ c  Sccurit!.cs k t  cf 1933, sincc: i n  ~ c n c r c l  t h o t  n c t  i r posc s  oL.l,i~c- 

i n  thn c n l r s .  3%~ 1954 A c t  Fs dl fzcrcnc .  It d c a l s  t r i th  a l l  r a t t e r s  

n r c I i  ,.,.,.,crir.,c, t h e  r c c u r i t i t r .  r.zrl:ets. Azd rzuy  provision^ of tllct a c t  

i c p a z c  obltg~tionc cpsn pe rcm3  ?4ilct!lcr o r  n n t  t i ley fire crlgngcd ic 

33/ Sez,  e.~., ?kDs:.tiel v. 1!2f tcd Scn tes ,  343 P. 20 785 ( C . A .  51, 
_I. - 

c,crrt,io;nsi d:nii:d, 3117 -1L.S. 325 (1965) ; P-nr;er. v. l?:?i.tcil Stntzs, 
2~~~A-g2z, 221 F. 2d 492; Crc.~~.\:c~l.-I;tz%Ci;. 1.:::. v .  ! : ! i . l~~~~~?: : - .~ ,  -- - 
%6!+ F. 26 76 (C.A. 2, 1959); - t f .  P ; ~ ~ ~ i i ; i ; .  \r. - I;ii%t~I:: S t z t ec ,  
3li7 U.S .  1, 6 - 3  -(1353). 



e c c u r i t i c s  trnnsacefona; f o r  c> :z~p lc ,  tile prcficncc o r  abscncc of 

c e c u r i t i c s  trsnszrtions by th2 c o r p o r a t i o n  o r  its inafdcrc does not  
4 

aZFcct t !~c  r e g i s t r a t i o n  ob l i l ;2 t ions  ucdc-c S c c t i c n  12,  thc r epo r t i ng  

oblir ;atf .ons ucder  Sec t ion  1 3  o r  th? 05l . ig~t io ; l s  undcr Sectton 14  t o  

H u r t h e r 3 r e ,  thirt Couzt 1 ; ~ s  afforded rc l i c f  cndcr Sectrior! 10(b) ant! 

Rule 10b-5 even 1::lcn the 6 e f c n d z r . t ~  have not cngzged i n  necnr-;tics trcns- 

a c t i o n s  t?:t!l thr- pl..zir.tiZf. 73mn4 Shn;-cr. -- C ~ i . 3 .  vo =;~CO. T Z ~ C *  --a s 384 r. 2d 

ze11jc2, 383 U.S. (1,957j. As the  Caar-t m'Ld i n  the !::tc33. S!:nrr?s ccsc,  t!io - ------ 
reqnirc;=.:-nt of privity "11~s c 3 r c  r e c c a t l j -  been i ~ n o r e d . "  3% P. 2d st 543- 

553 (D. Orc., 1 9 5 6 ) ,  "Scct ion 1C(b) doc: r.oC r e q u i r e  tl!::t if t h e  p l c i n t i f f  
,/ ' 

[cict!.a] i s  c r c l l c r  of s s e c u r i t y  t h a t  t h c  d e f c r ~ d t z t  [ i : ro i~~t iocr ]  i ~ x s t  be 

purc l ie~c  or s a l e  of :: sceurity." Xndecd, t h c  defcildz. ; l t~ h c r c  llavc not  

n t t e e p t c d  to rely c;.m ti1.2 spporcn: holdl:~zn or' t h e  jcd;co belcrr t h n t  

the c o c 2 l c i n t o  crc dzf-.ctive beccusc of  2 li?c!;s cf p r i v i t y .  If thcre 

need Le nc t r , - .nacc ' i i~n  :?it11 the p i n i n t i f 2 ,  thsrc is 113 rccson v;iy tl12 

cvr i l a ! ,5 l i ty  of re l ief  si!cul.r! turn upsix ior",it?~r: c i r c m s t z n c c  

t h z t t t h e  dcfcolznt d i d  as 22.3 n G t  l ~ ~ e  r-cct:rftics t rcr isact icns r i i th  
. '. 

third Farr.c!?s, ~ h i ~ h  tr~.~tzctio~,s i n  rozt iust~n,:es w u l d  be i r r e l e -  

-xr.t both co t hc  fzct!d111c~t C G R ~ U ~ C  C C ~ P ~ - G : I ? C C ~  of C : I ~  to the  injrtzlcs 



cuffcrcd by p a r t i c u l a r  p 1 , n i n t i f f s  nr. a r e s u l t .  
. - -. . 

~ ~ ~ l . < c a ! ~ i l i t ~  of  S e c t i o n  10(5) c ~ d  Rulu 10b-5 t u r n s  on vhcthcr thc 

l c g i t i r ? .  tc carparz tc  rcosc:ls f o r  kccpirrg nc:rs cccrec . For exazp lr , 
3 G/ - 

in ttic Tc:;-s Cu?E S.J1ph:n:: cr;:;~ t h e  Cerzi:~nicn d i d  not: co::tc.=.cl t!::t 

thc  corporct ioa hzd violctcd Scckfc;: 10:b) 2 ~ d  RuLe 1Gb-5 lccnuse it 

fa i l cd  t o  d i z c l o s c  ths t  it I?-< d l ~ c o v z r c d  a l c r g c  cin:rnl d c ~ o s i t  

r:'nile it vcs ~ i l r c h c ~ i n g  t l ; c :  surroundk::  Icnd. It ccatcz3dcd o:?ly thnt  

c~ tire b;lslo of t h i s  nee:-ct in r 'o r s? t - , i~n .  Th is  i s  bzceurz it i s  the 

/' ' 
LEI 611ch c i tunt iorrs .  Euc2 ~~,:izi: there hzz hccn ~.~:lidecpxcaci ciinr:cr.lin:iricn 

of cfcim!nc$velp f . 2 1 ~ ~  o r  n i s l c = i d i n ~  corpsrn tc  stotcnents t h a t  1 : 2 ~ ~ 3 ~ - ~ 1 ' i 1 y  

offczt o c c u r i t i c o  trc?riosctfozs then tc?l:i_ng p 1 - 3 ~ ~  CLI tile cnrkc t ,  thc 

o p p l i c e b i l f k y  of Sec t ion  LO[l.:) ;.nd G:llc ZGL-5 silould not  d e p ~ n d  uprjri 

t::ictbcr thcre 1:aa a l c o  5aci: t r c d i c g  by thc c o r p o r n t i o z  o r  i ts  i n s i d e r s .  

~Z?cti:.?r they arc  c n ~ 2 g i n ~  in .-,r,g t !_.onsx' ; iox:  ct t t i i :  ti;:=. Inr .ofnr  as 

34,' ~~zi:l:iticr, crii k::rct!!rcne C o r i i s s i o n  v. Tc.:,?:; G v l E  Su1.phur C G . ,  - -. -- 
pcnciins i n  t h i n  C c n r t  (I1ccL:~t 1:~ .  30362). 



the v a l u e  of th'csi! opticns depends '  tipon future r i s c i  i n  thz m r k c t  p r i c c  

of tiin stocl:, 2nd t h y  I:nvrl an fnccntivc t o  i s sue  f a v o r a b l e  p u b l i c i t y  

i n  order to encourage cucli p r i c c  r i s e s . ,  . I n  add i t i on ,  shareholders m y  

jud,r@ tl?c pe~fon:2i-~ce of r::?nagc:;-.>at a s  rr:.~:ch by the p r i c c  of the  corpora-  

- t icnDr;  stocl: ~3 1)s ico esnlj.r~cs reports, and n7nageccnt tliuo has a 
- .  - 

further pcrsonsl FnLc;r tz t  i n  the rzxlic'i. Ic cur vLcrl, c!cnpi:~~ thc  

inycstlng publS.c tkc protcctbt;n of Scctfot: EO(b) m d  EuIc lob-5, vhcn a 

CO~~D~-L;C!.OII h23 $-:;G~PcJ 2z I . c~  G~.s~c;I?L.I~(-E .- r- t 03 ti12 theory  -that: thz c o r p ~ r z t i o : ~  

and i t s  L n ~ i d e r s  are c o t  cctuzlly cns32f;z:; in cccuri",:a.c, trznaoctfnns 

ic zn nrtiflcinl distinction neither requlrcb by thc l s n g u a ~ c  oE ghoee 

p rov io iosa  Roy censistcnk t:it i~ the reizedizl 1a~ ;L r ; l z c ; i v~  purpcjses. 

innpplic3bJ.c bcccnsc c corpora t ion  that pub l i c ly  d i s s cn inn t cd  f z l s c  

cnd n.is1cadir.g infc.rr;.,ntion cbcut  its nEfa i rc  not cilg2ging in 

r ; c cu r i t i c s  t r ,?nscct io:1~ \:it11 thc  p u b l i c  a t  t h a t  t i r , ~ ,  t h e  lev, iil 
. . 

1 I . . . vould z l l c : ~  :: cor~cr:t iorr  .c->csc s t o c k  is Fccucd 
pub l f c ly  t o  c:-.!:e n i c r c p r c s c n t z t l c ? . ~  conccrn!.ll$ t h e  
S ~ C C I C  ~ L t i i ~ ~ t  nny f c s r  of 1izbLLitg 2s 10r.g cc i t s  
crock ~ s s  ol~l!: so ld  to t h r  pub l i c  in t h e  m r k c t  by 
undcr::ritcrs o r  o t i lcrs .  Sucl~ a ru1.c r:ould ignore  thc 
rer;litic-s of the publ ic  s t c u r i t l c r .  cnrl:et, cr.d suc !~  
1:cs c e r t n i ~ l y  not the intention of Congress." 

Prccd V. S::zL.o T O C - m .  , CCII F e d .  Sac. L .  Rep. C 9Li3i7, a t  

9hS363-5  ( X . D .  Ill., J z n .  I!:-, 1964). 



Thi s  un;?r?rranted r e s u l t  r~ou ld  also ccvcrely hzzpcr the Cornis- 

sion i n  i t s  enforccncnt  ac t i v i t i e s . -ToTe>snp l c ,  i n  the Electro7en 
/ 

Induntr* case (see  pp. 20-23, tuora),  t h e  Cozxsiosion d i d  not  hnve ., 

scy .cviCer.ze of s e c u r i t i e s  transact:iona by the defcndrnts a t  the t i n e  

. . 
- i t  cczzccr,ced i ts s c t i on .  It v a s  only f o r t u i t c u s  that d u r i . c ~  t l x  trial 

- .  - 
tl::: Cc:~. i i~sion o b t n i ~ z e d  cvidcncc of an i n c i d e n t a l  cccur t t i c s  t : :a :~c~ct ion 

by czs rf the defendants. Cxt oaby by going to court i ~ ~ : s d i s t c l y  t o  

a t t c a p t  s.232 ti!? d i ssenl . t~a t ins  of fa?.rz publ.ic-Lty t!ln t v a s  hcvin:: 

P, aeric,rr; clctrkqnntzl  effect c : ~  t h e  corker, could t h e  Cs~.=1-inaion zdcquatclg  
.- 

protect th-r! invoating public. Judge Cooling stated Ln h i s  opinion t l io t  i n  

G U C ~ I  n situ,?t:ian, ~ : l ~ n u  "tile SEC, i n  n scnca, ccts for a l l .  potcnttnl scllcrs 

znd buyel-s cc  a class,  co r ~ s c  nc3d bc slioix (bzyond j u r l o d i c t i o i ~ a l  facts) 

than tkc dcfeildcntst r c s p o n s l b i l i t y  f o r  'ihc fa l se  stztc=:.?nfs, tIlc d c f c n d o i ~ t s '  

1:no;~Lccl~e tlai:t thc e2?tcsx!ntn ~?il% i ti10 ~.:.a!:ii~s of G C C U ~ L ~ Y  

tr22.7";~si~-*- 
35 / .,, , acd cl:c Colcencss of 'the statcnznts. I C L  

1 

p 1 .,t,,u$~ +'.c cur posicicn ~r i t !~  rccpact t o  the s p p l i c n b i l i t y  04 Scz"Lon 

10{b) 2itd Rl-llc LCh-5, r,s c:rgrcsneci ix: oar b r i e f s  to t h i s  C c s z  i n  ~1:s G~L 
3 6 1  . 

d~?rPcr :n  I n d r r n t r i c s  ~2.2- and in tI?c S r . 5  G ~ 1 f  $31- C ~ C C ,  ~ 2 s  
--.- - 
prcvicusiy staccd in thr: co~tcz : t  oE cn:r>rccr~nr z c t i ~ n : :  I)y the Cc.:-xisnion, 

lac b2lic.t.e tilst ED d i f  Ccrent r c z : ~ l t  ::auld 1 ; ~  cpp t cpx i s t e  i n  p r i v z t e  

35/ hccord, Flcisc!::?r " S c c u r i t i t : ~  TrrdiLnz .?lid Corpc r t t c  Infor ; -a t ion - 
L'rzctircs: Zllc kp2! , rnt icns  or' C ~ C  2 x 3 s  1211 f SxL:::\:'IP P r c c c c d i ~ \ , ~ , "  
51 Vn. L ,  I:cv, 1271, 1292-2255 (b965j. 



actions for damges, Thc Snprcez Court has pointed out  t h a t  private 

r i c h t o  of ~:.ctf.crn are "2 r).cccsco.ry supplczent.," t o  tile Cs~~icsion'c s;m 

. . 
and t11ir; C m r t  lrnr, 1::Gi: it c l c z r  t21ctp~ivvntc ricl.~to 02 c?ctloa for dmitgcc 

37! - ora t o  bc i.r,pLizd undnr ScctLci-2 LO(b) srrc! P.nle 10b-Sa- Althoush p~: ivn te  
- .  - 

parties csy  Lc rcqu2ui:d t o  prove nddfrfc;:al clcelcctc t o  recover ciea2~es 

... . ;z/ 
for :;.sch vic',ations Zainf arc? not rcqlllred En Ccxziinsion enf orccr;,?~~?: nctioas, 

to fztse  cr nLcl,codL;lg corpc~t-ctc s ixLc r - . x t c  1II:cl.; t o  c f f e c t  t he  mrket .  

t h e i r  cotioa Ecr CU:::TL;T~ j u d g ~ z n t  L.n:;ed cn tl:c c l a * ~  that  thc  
391  - 

plals"Lrff s hnvc nuffcred no dn-,?gcs. T h i s  r a t i on  ::ec pot: 

4 o l  -- 
d;:rragcs ner other  issuzs t!la: h ~ c .  h e n  zaiccd with rcspec!: 

to tha cccp? of the tzortrstery i i ~ b i l i t f c s  Ear a v i c l n t i ~ i l  of 

Ccr-;:;n~c. c , ~ .  , ?I. S i n s  Or.sn & C o ,  *J. Scci:ritics r7r;d E-:cixn:c Cczz~:csio? *--.%-.-A' -.a- ---a>- ---- ' I 

293 2;;. 2d 16, 80 n.3 (C.),. 2, 19c?.\ c.irt$crnyi d~;:j.zC, 36s U , S .  968 
" - --- 

(19G2), ~Ark F+A~ V. &~!l'Lc:i P ;? r i : .A . s ,  3k0 ?". 2d 457 ( C . A .  22, 
ctlrcicr;:c:;. j. ci.2:-:icil " O 7  U.S. 8j.l (1955) .  SZC rcncr::llv, Scc;zi'j.tics ~ : f d  -----..--------, J b -  
l?.r1:.::?1.:3 Ccr--?insi.::r: v. Tc::zs (lulf Sulcl;r:r Co. , 252 I?. Supp. 262, 277- 
w ....- ---- --- - 
276 ( S  .!). II .Y., i$GG). . -* 

391 Cric?E f c r  22fcudznt.s-~pl.reIlc.3o Cd::r.rd I!. ?!af.tzcn, ct ;:I . , pp. 34-39.  - 
[:D/ I d .  a t  23-25. - - 



Section 10(b) aild Rule 1Qb-5 i n  c i r c u z ~ s t ~ n = c s  such as t h i s  ~ h o u l d  - -----. 
be rcnolscd, in our vi6:?, on a m t i o n  t~ dismiss  the cmplaint  or 

r-l L~P. .CC:-:~~SS~OT~ rccogni.zcr3 thc t  thc nppli.caticn cf Scct icn  bO('u) 

cnd hlr, lob-5 to cctivitics offcctins Irr:;e n y s k e ~  of invas tors ,  

cnd otiicrr;!bsc protcctin~ r;ubj.ic r,i:zrehold?rn, the Ccrxisoicn x:cl l ic i  

Ez the l a s t t u  C U ~ ; ; ~ G C  thn'l: tliz c o - i ~ r ~ s  s h ~ l d  icpose l i s b i l P t i r . 2  t h a t  

t o  r-eel: 'iliesz prob2c:s to hold that rlie statute 21x3 n L e  axc CG::- 

plc.';ciy i r ,appli- ,oblc,  i:Lt11 tk-? r c c u l t  ~!!t:t tlic Ccr:iccicnss enEorcc- 

nt: 432. 



Coascq!:cntly, \Ann, as i n  thcsc cases, n r r~rher  of the invc~ting 

public 1:~s c ! l l c ~ c l d  tha t  by r e n n c n ~ E a s c ~ i o u s  violatioln of Section 
/ 

10(h) ax! P-u'Lc LCb-5 hr, has  sui-fcred s igniffcnnt :  i n j u q ,  \:a b e l i e v e  
- 

tha t  hc is e : ~ t i t l c d  to h i s  day in c c u r t ,  and thnt h i s  cc;.ipfnint should 

not h e  st[-<.m;:ii.y B i . s ~ i s r e d .  Cn k f i c  other h n ~ l d ,  it: ~ a y  ~ : c b l  bz prcmtrrrc 

Ccfendsr!~c c!.j.d, 1;hy f31nv dPd it end :;oi: this of2ectcd t ! i c  plaintiffs, 

~ c ~ Q ~ ; ~  q c 2 s c j - c 1 ~ ~  ::ith ,~..~y-.,l; o...m- LO thrt c p p i - o p s i c t ~  rciaedy, giving 

cGncid<:s-z;cn l o  l ! ~ ; ?  2 d,o~a::e 2::crd rrgzinst the i s cuss  ;:auld n f f  cct 

t h e  fcc~c:: 2r.d r , l l ,  05 f ~ r :  ctcc!skalberc, i r c lud ing  those ~:!io  n c i t h e ~  

bough? ?Icr e.?lcl. Xn cu doi~:g thc,Ccurr vil?.  1 : ~  3SLc to ucTlFze i t s  

czc h~1;i9., D;.;iconiczi i:i.,.clj.aP .?ii.tl, os t he  o t h r  l : ~ n d ,  zn cp;~os:tuxity fc.? 

' L . % o ~ E ~ o ~ o  t . . ~  p';ci;r j.t ~LC:! I;!leiy :i.~.~f--i;.?o j.ii> \ 

Al.tho.:slt khc Cc-:l-?!.ooierr r c c o ~ n i z c a  t h a t  the  dctcz:~iniition of 

oc ;?l~pr: 'opriztc rc22r.iy :::(I, indcc:!, (-,]:Z e:ristcc=c sxc', s c o r , ~  of 

fr:cplicd p r l x t z  z'idl~n cf o c t i c : ~  nrc qurc:ic3r; fc?;. t hz  cc:~rts, it 

pevcrthc3.cr-z rccc?;nizec t!.-ie irzprrnr;:~ of thcsf  $;s:cs 2nd i a t c ~ i d ~  

t b x  g i ~ n  f!:,cr-~ ~?>;lt: C E Z C ; ~ : ~  c~i:;sid~r2titx,  hc 2 r c c u l t  cf th2.t C o i l -  



. . 

F .  111e Fact That: A f f  i r rmti t rc ly  F a l s e  o r  klislcadir\.g 
Corporatc Stater??nls L ike ly  To Affect t h o  S e c u r i t i e s  
I.:nrl:c.ts $by Bc P ~ r t  of a Largcr Scher.2 of Corporate 
llis:.:z:za~;c~.ci~t Cannot Gtvc 1zzz:~aity I'rcz: Sect ion 10(b) 
and RIILC Lob-5. - 

Goth j u d ~ e s  be1o:r r e l i ed  02 t h e  st:!ter:errt of this C o : ~ r t i i n  the  

Cil.r.\~.::!x cnsc, su?;~, 193 r. 2d a i  4 6 4 ,  t ! i ~ t  Scctfon I#(!)) "\:as dfrectcd --- - .  - 
~ o l c l y  a:: t h a t  type of r~j.crep>:cscntati&in o r  frnudulcnt: p r n c t i c c  u s u o l l y  

I 1  F frcz*l-'u:flnt _.A _ _  nicr~'lrf;:~;ex?nt 02  corpcaraix ~ C f i l i i . 3 ~  rr,i.s Court 1;35 

recently indicztcd that thc R&nb?ur! l a n p o g e  dccc cot rrreazn t h 2 t  

it 5s ":;=ul?d t o  d i s m i s s  z cczpJ.oi~;t ~ ~ r c l y  betauss  the sllzged 

C C ~ I ~ Z ~  d c ~ s  pot i.nvoIvl? thc typa of frar!d thrrt is ru:unlly associntcd 

. - -  
,I 

375 I;', 2d 333,- 337 (19G7) .  Thin  i~ z:ct t o  s3y t h a t  Sect ion LO(>) 

acd Xuic lob-5 arc  "a u n d x t c  t o  f n q u i r c  i n t o  coery a l l e g a t i o a  of 

($21 
19 5G).-- Cut t!?c g'l;eF11 cas:: ccd o t h e r  czces ir:uolvir.s the  " c o r p o r r t c  

mnc?gczznt" i s s u e  d e a l  only vie11 the qucsticn x:SctI~cr p r ~ o f  of deception is 

rcquircd under Sect ion-  lO(b) and 3.slc 105-5, Yncy do n c t  h o l d  thzt, 
. . . - - -. 

41/ 532 Collr-;.:r.; t o  c t c t c  t!l;: r"i;jc L.clrc*zc that: .C. 10(b) acd Rl:.!iz - 
1.:!';s-5 prohib-it a 2rcudulcr . t  schz.:.?~ i n  coni;?ct:ion ~ ! i t h  t he  pu.;ch:ls-o o r  
cclo (jf s c c u y i c i c s ,  r:hzt:rr\r .-- t f l z  ritc-zj.~~~ ~:~.p;r.-rmd i ! :~~lvi .@ g ~ ~ g i n  

- - J  

;.sricts cf crct td,  cr prcsc-i:t 2 unicpi: ECLX ~f dcccjltl~~. C C V ~ ~  
oy otvi:icc?X .J. I - ; ~ C ~ . C ? ~ S  ~1 :~ :~ j . d  ii3:: p ~ s v i d :  i:=";unLLc;). f r cz  tllc s x u r i t i c s  
lave.'' 375 F ,  2d n t  337-  



1 
uhcn d e c e p t i ~ z l  i.s present ,  tlie fac t  t h a t  t h i s  - d c c c p t i o i ~  occurred as I 

i 
part of 2 lr?=.~cr schar;-ct of 6orpor:ntc nisrctanapmnt confers nnjr ic?un-ity. - - . . 

upon t l ~ o s c  r.?=.pc~~~.lsj.blc, An o t a t c d  i n  0_'!.:eilJ, "Ti-rcrc i s ,  of course, no - 
Yn , , , ,an ". c- F . - ? I ~  rl!c t c t s  of cn D Z B S ~  or corpsrate  o f f i c e r  c3-j no t  violaec I 

I 
I 

. b t i i  h i s  cor;:~an 1x7 duty cnrl the dtrty P ~ ~ p o s c d  by Xalc 105-5." 339 P. 2d I 1 

- .  
at: 763, - 

There ccn bc no c y x o t i a a  t h c t  thccz ccscs involve dciccption 

43 / r:isr;tatct?n';; cE ~ ~ t c r i a l  facts i n  1lsLocl:'s 1964 nnnunl rqzort- 2nd 

in I -  ,,.- do---.-, ,,r. . .-nts ellat i t  ~ ~ S L I C C !  t o  tile ~ X C S G  ~ r , d  t o  its shorct:oldcrs 

r- 
- LLIC <:Ll~ga;ionr: xo;? I?cforz tkr Ccuzt 2:) cot invcl.va the t rouble-  

,/ "::> p y ~ b l c a  cf sctcyy-&i:ir;g t::lrn n;?d U C ~ Z P  ; ? i ~ ~ t  c i l ' c u n ~ t ~ n c ~ ~  21.3 ZCt 

of cngg2ecte r,is:l~nzgm:~n: z.ry bo, ccn\:.;c?rr;cd icto 2 vialzt!-i;n cf Section 

l0[L) 2nd il;rl,r- 105-5 by i q l y i n g  crt oblig.?t'Los! to ccxz fo-il:ard. ~ 5 t h  
,/ ' 

. . 
disclocurn o2 sr~eh nir;cC5ilngcr.-.~nt and t-.l:en holding t l l n t  a failure t c r  

r*q'rn , + . . I ~ . -  1:h~ c!%E~!.(?suL"~ is ~1 vi~?;l t ioi :  0f ~;.' .osc DYC*!~SP~~RS.  !Ex e::istcilcc 

of nn n 2 f i r x a t i v a  o!>l.i~eltion to c s r s  fez-r:azd ~iitil d i s s l o s ~ r e  undcx such 

4 ? /  Tor cxar.rp!.r;, C o t e  13 to tllc! Ei.z:-:11:fa1 r.tctcz:znts in t l ~ c  ar.::usl - 
report: ~ I I  r,u.zcticil ;:czd:: 2s follc:;;.~: "A ., ' t , l l ,  .:c tcl.ilti21 por t ion  cif 
tl:c C r . - : r a ~ n ? y ~ s  --.: J ~ 3 1 t ? ~  i:; S ' J ~  j ~ ~ t  t o  r-r-r.t._pti.zti.c-n. l?_c-,ccgo:.ic?tio; 
prc:ceriii;ss Eor the i s c o l  yc.?-,.s r ! ~ r ~ u $  C;to';cr 31, 1963 !IZ\T! 

bcc:~ c;.:?lttcd. t?3 provision f a r  ~ z i u z d r ;  for 155!i lrcs l?c.~n ccdc 
o r  J.s bcl ievcd ~~CCSSG;>?." T i l l s  rcport is in t l ~ a  ~ ~ ~ : ~ i o s i . a n ' c ,  
i;';rbiic 1.'5],2 i:3. 1-3s$2-2-3. 
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Dcfcndaats c ~ n t c n d  ~ 1 1 3 ~  r -as t  c c t s  of corpora te  niscoslduct r r i l l  - 

llnvc an i n p a c t  upon t h e  -fj.r?anr,ial n tn te i r sn t s  of t h c  c c r p o r s t i o n ,  and 

,/ f a i l u ~ c  t o  d i s c lo se  ccch a c t s  r x y  thus-be rccsrdcil a s  cn oiaissio;l of - 

461 
a k c t  c z c e s s a r y  t o  m k c  t h e  f i n ~ ~ ~ c i n l  s c a t c z ? x t e  no t  n~.slending.-  

- Propcrly  prc!?,~rccl f in;7i:sinL s t c ? t e z = i l t ~  of 8 c v z ~ o ~ a t i o n ,  t o  t h e  c x t c n t  
- .  - 

t1:o.t: th2 l i i ? . i ' i c t i c : ~  cf ; : C C O L I I I ~ ~ E Z  p r ~ i i t ,  r c f l z c t  r l l  clevelop:?,?nts i n  

Since fi?lzncisj. s"itcir.:nta of n. cox=;r)z.'stio:l t h = t  f2i.3. t o  rcilccl: 

nzy bs i n s c c u r a t c  a r  r.:i:;lcadirg, t h e i r  ~ u b l i c z t i o n  ilzy c o i l s t i t u t c  2 

v i o l a t i o n  of Szc t ion  10(b) 2nd Xuulc 105-5. If these p rov ic ions  arc 

~ t s t e ~ ? r i t ~ ,  cerf n in l y  t!:~ fzc t t h a t  tl:csc events irivolvz corpo-rntc C ~ G -  

ccrrdcct rotlicr than othcr  b u n i ~ c s s  devclo~r;zmts sllculd no t  p'rccl.udc 

this cj-zcuit under the ccctrrj.tEes a c t s  ircvz invol-ccd either t h e  f n i l u r c  

to RiEc rarpf rz2  r e p o r t s  c.r the f 1 j . i ~ ~  cr disr.::.:ir,r"icn OF r c p r t s  t h c t  

. L. 

4 7 1  E.c, F,Tnj.~c2 St.ci-c!; I:, Cgriz~:?, 281 r. :!d 7~';2, 7!,5 (C.A. 2), c.?rC.:.n~.?:'.i ., ,.A L? --.-.p-- *----"-* 
-<zI1j;?.il* 3;::. 3,s. ,57! ( ? ~ : , i l r .  - -  ,.,, , t!;ii:cd S?z;i.:; v .  gcz;, .. 183 F, Suijp. 1.2, 

---am---.-- 

24-23  < S . ] ) .  ::e-i,z 353)- ':!;]<.yc:<i 7 . 2 2 y . f 2 ~  \?- sc i l~ . : :~ ; .~  I --..---- (5 ,;I. TI.';.)., . 7 d i Z i p -  
3 .-.-----.---,.I-- 

+;fit- ,,.,., -,L; Ci..A pn,r,, ..._.- ?-,,!- A , L i , .  973 <!;?re I..;;?. 12564, 1975 (Fch. 27, L937),  l(3.23 
n .' (I:?r-, LO, 1357); ::f. I.~-:i5!?:1tc:.-n 11:~:. C 3  S.).l.C, 676 (1953) .  

. - -- - - 2  9 



The C t ~ ~ ~ : i s ~ i o n ' s  pnsi.t5.cn i n  chor t  can be statcd i n  the 

1 c n ~ ~ a l ; c  of t h i s  Cuilrf (see pp. 33-3& & n.41, w) t h 2 t  Sect ion 10(!)) 

r!2d Rule lob-5 ~ 2 r c  intended t o  pi:cteet: t i l e  I n v e o t i n ~  p u b l i c  f son 

~ic l : j t c  b s t h  lric ccix:3;r 1&:1 d u t y  ~1x3 khe dcty izpascd by Pule 1%-5. 11 

Sectic:? lC(b)  zn.3 !?!l,e f.Ob-5 arc nppj,icni:Lc t o  ti:? Eiccosriuct n3.lc~ed 

Szcur ic ies  arid E:.;cl~~..nga 
Cc=isr; i o n  

'I: 'ashi~sCcri,  i,. C. 2034.9 




