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TO : Eduatd N. Godsby Decepbar 23, 1960
Chairzan

FROM: Walter P. Horth
General Counzel

QUESTION FRESENTED: Moy the Comminsion adopt & rule esteblishing that
the quorun say be less then a majority of its meebers?

RECOMMENDATION: In view of the doubtful lugality of such a wule, it is

mwy view thal gach a vule should not be adoptad,

Abtached fe o memorandum by Andraw Audresen, prepared im 1953
tor the then General Councel, Roger §. Fester, walch copcludes that, o
the sttuation whera there sre three vacancics, Che tve remalning coumis-
siopers may not act ad the Cowmiselon. He further concludes that the
Commissfon h2a no power to adopt & substantive rule bto change whatevar
quoTva requirement i cthervise applicable, citing, on page 4, Soafler v,
O'baley, 227 S.W. 141 (App. Ky. 1971} Bocough of Florhem Fark v. Departe
ment af Health, L46 Atl. 356 (K.J, 1529) and Heiekell v. Cicty of
Boltimore, & Atl. 116 (App. Md, 1855}, Further resesrch doez not diseloss
any depariure fram these precedents but has brought to ocur sttention a
later cese, tending to Bupport Mr. Ardrpsen's comelusions: In re Walter's
snpesi, 270 Wis. 561, 72 N.W. 2d 535 {1955). Lt was there sald &t page 560):

"Under these corwon law principles, it 1z plain Ehat
since Lhe legislgture did not presevibea the nusber of
"vWotes Tequired for the pneswage of a matter before a
ccunty school coupiteree or joint cowuitiee, 3 wajority
of the 20uenittes constitutes a quorum, and a majority
of the quorua rey declde the watker, The commitcee
has @0 lepiisd power to adept ¢ vule that & grester

oF lesger nuwber shall constituote 2 quorww . o WM

Tais 15 In =ztcovd with ike prizciples govarning quekum reguire-
menis set forch ip Smiler v. OiMaley, supveyas follows:
"The eornen-loy Tule 26 o what cooniituies a qQuorum
of 4 vepreeznintive body concisting of & definite puzher
af roulers Le thot a pujority of the zorhorized oesbership L
shall conetitute o quotum £0r the peipeas of trarscoting
businecs, buk it Iy evesyskerz hald and recopnicsod
1/ Theroe is seme authority dmdicating thet the coszen law rule 15 n
nejority of the neeber prosantly {n of7ice, rather thae of the totsl
authoriged povhership, kul we have not =zclorad this further since Lt wonld
rske ©o giffercice vhiie thore 45 only one vacoucy ou the Cemmission.

2/ The remainiwg porticn cf chis guote L5 dictwen,
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Ghiet 1t 15 esmoetoni fyo tho sintuvie o the censbitulien
cregking rhe cariiewine body ke yreporibe the naeher of
menhers thar shall be wecessizy €0 soustiluty 8 quotem,
ex it mey delicgste fo the comrend body Toe ewthovicy ko
50 nyereribe. "

Hore of the cates cited by the Jeurt In tin S:iler case
EG fuppaTt the guored wmaiorispd derle wich o soseekn widch had
spacefierlily dolegated o ohe sdeinfguvntio? peiaey Pho oantlsrity
Lo prescribe 1Es owm quores rule, acr ling our ye.esved uncovered
any swch cau=n, He, Aufizser poiuts ost, wursuawcy, Lt Berowgh of
?Lnlﬂl ?urk, suprz, held tbat prosral zulm wzbing nurhur1t3 giuen
to m cuaicipel bosrd does not pesmit it to alter ine cetmep law
raquirenant thet the quoruo steruatd b & wajority of the whole board.
Thic cose 2lop beld that ville o diaquylifisd wesber mest be. commted
aa part of the whole doard to deievpdue its totel mecbhership, he
cauunt ba cuuntad amottg Chose ceastituting the quorun,

Aczordinzly, despits the wlde vule maling avthoriky graantsd
te this Conmisslon by <kotrute, it 1g mnlikwly thst it could be
congtiusl o encoopasy o pouer to preser ‘& B Tula gekting A

guovan at less then rhe commen Yoy gajovirsy.  Iadesd, shortly ffler it

eomeritead apesstica, e Camvlsolen feszld, ia Imterastivanl Foper
& Pouer Compmoy, 2 S.E.C, 723 (1V37), atatad that "lhree senbere
of the Conmdzsion ceoustivuse & gquoiron for doling Musiness", aicing
Section 210 of che Seeurities NHpchongs Azt of 1934, which ?ﬂj Lava
baen constriad op sotodying o stREvROTY uorun Tequlrestabs

Sec alae Otle & Co., 31 5.B.C. 330 (1930},

In gbhe Licht of e fovepoing, It is my wiew thet it ia very
doubtfut ethov the court would zuestzin & wule of the Cemmission
auttorising loss chan eltesr to oot A5 & guedos, erd an edfudicasion
Ty e oueiun o sovabifuled conid pvgbehly L preverced on annzal,

b o - —— b A

3" T iq- adn bl is ooy Sectlm: 2V of the Socwolties Aot oi 1932,
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Ropes 3. Forter
Fro= : A, L. Ancdiessn

Suklect! 1f becawvse of vecancles thers should be only teo '
Compmissionere, woitld they heve power kb sct &% '"The
Comaission’?

Section &la) of the Securinies Exchange Act establishes the
Comniscion, "to be cospogsed of five Commissionera.” It provides that
not mpore than three shall be wewmbere of the sape political party. It

deec not exprensly provide how many Coza!ssitnels D251 participate Or concur
in Commiscion action, The closest cthing to a proviston of this gort seema
to be the provisicon of Section 210 of Title LI of the Act, which pravides
for the transfer of powsr frowm the Feders! Trade Comnisafon te the Securi-
ties snd Exchenge Cetmission upon the erpiration of 60 days aftfer the date
upon whick "a majority of the wembere of the Securities and Exchanpe
Coumisnion appointed undey Seetion & of Title I of this Act have qualified
end btoken offfce.™

I. Cuoritm When Thore Are Five
Cougifagioners in Tfive

There 48 what may be called o general rule, although it i5 sub-
jnet to vavietion lp diffoTent contesks. that inm the eboence of pny provi-
tich ©o the contrary e mejority of & bedy conctitutes & quovus snd a major-
ity of o gquetes €2 set for tha bedy. On che basis ef this priosipie end
the proviaton of Saciisr 210 gusied nbove, the Coasisaion has held that:
WThren pephers of the Cownlonioe constitote o guorun fov dodng vusianss.”
Spreificelly, it wrheld srrien fahsu by 4 teo to oan vobe, eves Though
tien Covnigsivoors woee less than a wmajerity of the Cormission.  In Tae Motseg
of ivtezaalisnal Fuper end ¥oivr £o., 2 SEC 792 (1837}, rrversed o atber

S Dl

prousds and new Lewless v SRC, EDS F. 24 5374 (C.A. 1, 1939}

1L, 1la @ Ounrum Dotzvpined in Reloation
to th: Fosher of Fositions Crested
Ly Ykatute or the Numher Actualty
Fitled a3 a Given Tiked

As stoted alove, the Concisslion held In the Internszticnal Feper
cans that thoes wrsbeve ecnchiltuine a guorum for dolng misinepa. It anboars
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that there were five Corcissiowers in office st the bioe whea the ackion

wzo tsken that is dizeukord in the cited opinion aud thet tws of thex were
aececasrily sbsent. Thus that decielen zay b2 linited by ite facks. 5o

for ax I ¥oow the Compiseion nad tever peksed an the question of what 2
quoruz would bz {f there wers caty three Coumissicters, or twe Cozmisslorers,
i office.

et A I R S e e, T v [, B T L ey T

It is not posstble To give eny geperal sugwer to bhe geesilon
whether & quorum 46 te be deternined in reletion te the total wowbernhip
that in provided for by statuto or the ectusl menborehip that ealeis at
B given time. Many decisiony levelve inlorpretatica of pavticulsr statutes
other thon the opes adeintislored by this (comission, DBeyend this thare
are differsnces in tha recults vearhed with vespect to different types of
bodies, end a fair amount of corflict among decisions. I would say that
the area in which there im the leest lew 1s che very one in which we ave
intereated: aduipistrative agencieg. I shall thersfore discuss other
types of badies Eirac,

LT

Tn the case of hosice heviag ne fixed mepbersbip, any ouwber
that eesesble cay constituts s quornn. For analogles, houever, wo SusT
leck to the moie comson situation vhove the body hos zome Eined mecbevehip.

A6 for legisiavive bodies, the vnle f» ithe ¥.8, Houts Of Rep-

. regentatives 44 thar: MAZSer tie Howse 16 oure vrpenized the gquarun €on-
sisrs of & mejority of those meshers chesen, swotrn end living whnpe mIMORTs
ghip beg net been bovmineted by resignstiom or by the sction of the TNouae.'!
Thig i# braed on an intetpretsaticn ef the conciitatioral provision that 'a
Iajority «f each {House]) shali eonciftute & Quorys to do Dusineps,” Article

i/

: L, k5.
y
£
: ot ioh rEuvit zoloting o e coebs Lepicletuse wmn veazhed in
£ Eollard o @rygr. U0 AL 176 (I H., 1WiZi. Or Lin ofher bani, wnder &
couarireticent proviaton thut g cajericy of coeh Beune skall censiitube a
fMpoifizE, Bhn RLTe: vt a4l Flovid:s her hold that fhese pesd B pel lecs
: thar a RzioTity of the Hheic mschovahip of vilel the Pouso may b2 compoaend
3 grnd thet vecpnoies comct La deducied in opcerkoiving ths auawen, Gaiazon
: of Jugtices, 12 Ple, 632 2
J
A i Spae, fuor erespls, Constitutics, Jufferssa's Memunl actd Ruelng af the
1 Houaz of Bogrseonbetivar, F0th Zaong., Td Brsc.. #,.R, Doc. ho. 8197,
B35, Suoh matorial oo we bove din eur ltravy os Lhe Sooake's rules

and proctices doan pot apgnar Lo eovers This questlon,

(:} 24 Accovdicg S0 sumsary iR Worde und FPhropes uwelod the herding M uorun® .

LA

R e e R TR e R i R R T T R L T R R A PR U RN T



bl :wﬂ#ww:-.a s g gt h-,prq-i;_'im_'; -

AR AT

.'_;mwmur_- M

O

e e N . st e T,
- D il T ST S JPER P J=L S NP -

~-

BT R R A

3_

In tha case of soicipal governing bodies, the general cule sesms
to be that a quorws {s calcalsted ip reletiom to the susber of cerbers
scivaliy in office, whes there are vocancier., This has been daserikad dn
at least one cas2 28 the "woanon lav' tule in this aren. =

1n the cese of actlon by divectors of private corpovations, the
dzcisiens ave latgely offecrd by statwiery and charter provisions. Fletcher,
Cyclonedia of the Law of Prouste Covporazfons, FaZl, conciudes that the gen-

- eral rule, in the sbsence o) epecific provision of statute or charter, is

that a majority ¢f the entiv: tward is nzeestoary Lo constitnte 2 gquorum,

and not mercly a majorlty o! these getually fn office at o giver timea.

Thua the gencral vule appilcable te privete corporations geewy Lo be directly
contrary to thet applied geserally te municipzl cozporationa and perhaps
other pgaverning bodies. '

As for adeinitiveiive boegvds, asuch dacisions as there ate Bcen
te heave little velur ar preczdent since they gencerally are deaiing with the
intarpretation of particular statutory provisions. By wey of secting, it
may be neted firat r'at there ‘& an irdication Iin somwe suihoerities that the
common law Fequitey mL3 wore vecy obttict. lany of the states have thought
1t uecessary te al4pbt statutes te provide that, where pover i entrusted
to 5 basrd of threc or oore, & malority say act for the board. Souwse courts
have indiented ‘0af thase atafurer ware necoBfary in Orday PO O¥RFCORE &
cowmcn Law rui- that ali wepbers of a board mest meet befove poswsr can be
ezevcisnd. F:@, for example, MoTrls ¥, Cashacre. 3 N.Y. Sopp. 2d 824,
633 (App. -D7v. 1938} and Lesvenwsrih v. Mevar, #9 Pac. 8% (Kav, 1887},
The so-cel ed commwen law rula did mot reautre thet gl! meuvers of the board
agTee bol Fecns to hove required, at least in aowe jurisdiziioens, that
thay nli cect and confer e3 a condibion %o the meiority's heing erpowered
te act.  Sue ploo 52 fel Jurlis., Publie Adefovisvrstive Lew, Sectlon 72,
Here -22in 2hovy say be some conflici g8 0 tho detoils of the comon lew
tule.

3/ Dgag v. Millay, 172 A, 70 (MJ.). Soe elso Epshltn v, Polf,
g1 @, 20 B (Cotif); Stedr v, Oy 56 HLE, 14 (Ohio); Iepla ve
Wptakh, 7L F. 365 (Goloa, )3 State v. Fuwag, 109 5.E. 40 (4. V.,
Touiis é2 ¢.7.8., Punlcipal Serporn.loss, Elde.

Perhava thero 1s no grousd for distiaeidcn bobuoon mundeinal
eouncils snd Lovprr leaislobive boliesz. In eny ovent, Corpus
Tucln Segurdmi shater it ne a gooersl wubter of parlismsntary
Teu that vazefelss are to be deductod isfore ¢ompubing e guerm
ayd cites & city ecvuneil eavs aa anbhorliy; 5 Cod 5., Parlise

pontery Iavr 8 5{2}.

P e e S —— - [
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1 have pot Found & eitict tuls along this linez applied to any
Federal agency, buwt the atrict.rule 15 not &0 tenuous that 1t has tor been
wvtged, In Technical Redic Labovatory v. Fedoral Redio Cormissien. 36 F.
&d 1iL, the 1 petit1nner urged that actison taken by the Cornmicsicon was in-
valid becruse only four ou® of the {ive Conmisaicaeyrs had oacted, the £ifth
havitg disqualified hisself, He contended that oll rmesters had Lo particis
pate fn the ection., The coort epporently was sncugh imprensed with the con-
tentton thot it d4d nob reject i out of hand; Instead it nweld that the
patitionsr could not ralee euch an objection where Che D1fth Commisalomer
had besn disquelified on the {nitlabive and wotiocn of tlie petiticner.

As to the apecific gusetion of the eifect of yacgrcies on an
sdeinistrative bady, Sectien 1 of tne Federal Trade Coomission Act provides:
"A vacancy in the Comsission shall not iupoly the right of the remainiog
Coomigsioners to exarcise all rthe powers of the Comuisasien,”™ TIn the
abpence of such & provision thers is somr subhorcity ta the affect that a
aingia vocancy may rendar o coamission powerlessz Lo sct, even thewgh, if
thore were no vacsncy, & mzjority ecould act sfter potiee to all mecbers,
Leaveaworth v. MNeyer, 49 Fac. BS {¥an. 1897}. In eother worda, while vacancles
sase tie quoves raquiresent in sowe counkexts, this case goes to the oppoxite
eatieme gt holds that a eingle vacanay remdérs the sgoency powerless to sck.

1 do not intend te scegest in any way that five Cownissioners
have to participote in svery scilon of the SEC. The provieion of Section
210 of the Exchonge Aot is sufficient ko nogsative any such sirict require-
ment. Howewer I feel that the wevy owisteace, hWistoricamlly, of strict cone
copts of Lhie sort ac applied to administrative boards militatre agatast
any casue! essusption that might atharwise be made to the effcct that their
querum problens are necesserily governed by the liberal precedentc applicable
ta runicipal governing bodies and Cosgress. fov cxasple, where the guorum
reguloenant wry be reduced by repson of ugerneles. While the questlon
connot boe taken as s=2ntled, there 1 cenriderable doubt Chat two Comslzeioners
vould censtituke a guorus eai o tige whon bhete vevs vacsacies.

Thore rrpsing 0o bo explored the guestdion whether the Comnlzsion,
vurdar its peaeval role-malidog powows, hes authevity oo ndopit g euhatantive
rale ecbersdninn vhiot ahall b? : gquovus cacer the cirvcemnstarces, a3 din-
vingufsiiod fron gu intevpratative role heving no avbstantive effect. C€.J.8,
Farliaseniory Law, £5(1) siates: "ID Lo cowpetent for the etatuts or Cop-
obituticn fysabing the body to wrasevihe the nusbey of mopbers pecesgaTy
to copgrtitnte o guoryx, or bo doleente to Lhe erested body ke n'tnﬂritv L)
zo_preestibe.”  (Boghasild cddeis. b ima oniy Eutknllny sited LOF thie state-
weud g 4 dictum, appaventiy heving nething te do with the facts ar arsgu-
renta fnvolved, in Seller v, Q'Malsy, 227 5. W. 161 {App. Ky., 19210, This

Qo hnUPEnEJ t& tovoive & ci e uahrd nf hualth+ In chather can 11VGIv1ng
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I45 Acl. 354 [N, J,, 193%}., there is a egvove holding thet, even though the
bostd was ecpowered to adopt xulss, it could not by rule alter the comuom
law requiracant that a gquorum shall be g majority of the whole bezrd.

Belricove, & acl. 116 {App. Mi., 1236} helde rhat the cowngdl of & manicipal
coppovation cennol, by ity owvn sctlon, £ix the pooher of fts werlers orcossary
to canstityis o guovue and thar ghe comron Loy poraroe wien fts charier is

3 gilent fn thls vegard. This principle in =tated alds in Corpus Jur:s
Sacuondum, Monicipal Corpovacicns, § 399, on authority of the Hefskell

cage, 2

T A AT S s Minffa FTa D%, T AT e W ey AL - g
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Muny cases agy thab guorve rtegulreaents are Jurisdictional
and that actfon token withowt a guorws 15 vold. Sems add that for this
raason the requirerent canmat bo uvelved. Ses cases in Weat's Bigost
R | vrder the heading Adelnistrative Low, key Moo 125, and in Words and
- Phrases apder the hoeding “Quorum." Fros this alons, it would seem ko
foliow Lhat the Cowmission could pok adopt & substantive tule varyiog
- K what would be the guorum reqeirewant in the ebseace of such a rule.

e AL s el

e 4 Anclogiepr in Lhe csrpovate field do not cess to be helpful with

L respect b0 this perticulay proklianm, The gooergl rule is stated to
| be that tn? nunher of direciers neoessacy to constitute o quorum
pay be detemyined by the by-lawe, where not inconststent with the
charter or the etatute, Fleichzr, § 420. Howaver, the general rule
S 13 alzo that the by-iawa must be adopted by Cthe stockholders, rather
= than by the divtectors, ualess power to adopt byelaws is specifically
given io the dirsctors by charier or statute. Flastcher, § 4172, Te
thie extent that the by-laws are sdopted Ly stockholders, sacher than
By the directors, they ave rot analegous £o rules that mizht be
aosprod By the Comiasdon. Thire ia one recent case thal might be
closely in pofot execpt £or these eousiderations: Tuisp Minlon end
Smulfrp Co. v Chelns Mipdpp Lo., 132 Tac, 2d 300 {ltah 1543}, 1o
kLt casa the charier purovided for 7 directers; the by-Faws provided
that o cuoTun should soasist of e oejoriby of the directors actuzlly
in office. 1t was held that the by-laws werve velid and thnt 3
divzctors gopstitubed a gyryorus ek & tiwr wien thore were 2 vecsnoles.
licwever, the colpnfion notes thait the by-lzies in question wore adopted
&t & n=eting of the divectors which "wasa in fact a s2eting of the
gtockholders™, pp. 304 end 310. 5o wn do not hoeve a cose of the
divectoars' lifting therzelves oy thedr own brotstreps.

LR
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£ In =y opiunior the Comnissfon hef no power Lo adspt a subatan-
_ tive rule that would vary whatever guorvo requlressnt is otherwise applicable,
§ On the other hand, If iz ghould be felt thst the two Corpniasioncrs would
; kawe to attanpt to opevate oz a guorum et g time wken there ware three
i vacgocien, noftuwithstanding the unsettied state of the law, it might well

kn degivable ta have bhe posltion epbodied {n a rule, even thouph ¢ had
E aoly an intarpretative effect. Under Section 23[{a) of the Exchange Act
: and similey provisgiona elgevhere such p rule mfaht protect outsiders
E from ciwvil liabiliky in ronnecifon with acte dove in confompity with 1E.
E Evon here, bowewer, there would unfortucately be an area of doubt, for
the outsider would prefumebly be acting io conformity with a Cormlssion
erder of eome acort, rather than with reference to the rule as such.

111. Effact of the abaence of a Quovus
of the Com:ission

The requirezent that watters be coneidered by & quorum of the
body and that action by taken by & =msjority of the guorum are distlpct
- gntd cannot ba merged. Thus while the concurreace of twoe Commipsioners
. would be sufficient to bind the Copnission where three have participsated
| i the matter, it doos obt follow that ik 49 suElicient for two Copmingionera
l to coneider apd vore together on & matzer i it takes three Lo peke a

quorsk. See, for example, E. C. Uiren Co. v. State Tax Coymigsion, 168 P.
2d 324 (Ucahl,

This &5 1llustrazed also by the action of the Supreme Court
in vaTicus cages. The statute specifies that six justices are pecescary
te constibtute o quarnam., 28 U.S.C, . § 1. 0w various cecasions the Suprome
Coutt has desided =atbers by & fouzr Lo Cheee vote, but the f£act that
four Sustices in this way mey bivd the courd doss wot in any way aveld
the nopersiby of wewfing Lhe gquodem requirepent of six,

r o e LE S

ap T have fodicabted the sasas comanly gheble Chik quotiss raquire-
rieats ave jurisdictional pod that fovlon baken in the cbsanee of a2 qusoua
te wvoid, OUnce the nurher necsscory ko eonsbitute & uotun bas been deter-
s mined by ftatute, fnterpretabiou, or cexaen lew, 1 have seen little in-
] dlcotion that the counrts will inveks sny sort of rule of necesalty to

'l
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pereit action to be taken without & quorum. 3/ The cffect of the "rule

of necessity” that 18 sorrtires invoked whers biss §s chareed fa Lo

peruit the dizqueitified moohar to sct - not io waive the qrorus reguire-
menk and permit other pembers ¢f the body to carry on notwilthstanding a
tack of quorum. Seversl years oo the Suprexnz Court was not sble teo
obtaln B guortum to hesr an apoesl in the anti-Trest casc zg:zinze Aluminom
Corpeny of fmerice, and it sioely held the o3z ipactive on iks docket
uniif lecgizlction was pogscd in 1946 soghorizing euch cuases to be refurred
te the appropriste court of appesls for Einal decision. Upited Ststes

Ic the executive depertmonis the beele problem may be more
serlous gince power is comuonly entvusted to & edngle individusl, the
hesad of the departwent, and 4f he brcamne vsavailzble for any renson,
there wuld not only be "no guorem", but ne pereon to get. The eratutes,
therefore. ewpressly provide for tempovary vesllocation of sukhority for
30 daye to subordinates or heads of other departments in such circum-
stancee, The statutory provicions ip guestion are not of general applica-
tion but gra limited %o newed depavtwenie wok including the SEC, 5 [LS.C.
BE 1-7. The Attorney General has ruled, for cusiple, that there s
neithor statutory nor Inbeyenk authsyicyfor tha president ko desigrnate
an Acting United States High Copmissioner to the Phillipines, & pouition
which 1§ not covered by the statutory provigione for the trensfer of
furcticrs in the event of vicdney or cexporary disshbility. See 38 Ops.
Attorney Geperal, 793 {19353,

The only power that the President has to aveld intefroption
of aceivitles aricing from vacancios on the SEL ie the power to appoint
new pavbars olth the advice and conzent of the Senats angd the power ta
make dnterim appolntoents deriny the récess of Lhe Senate (Seguritfes
Excliange Act, 2 4{s); Constitupion, Ars. 2, E 2.). %o lorp es the
Senste is in cession there gppeais to ba no shorteut wethod for deanling

2 DBowevor, €2 Am. Juv., Public Adeloistvative bow, B 72, stotes:
"Egblic gukhority conforved on Do cennot be gxercised by oo withoul
tha other's congent) vek £t ssoms that to prevent a fafluve of
justice, chere fewediote action 2 necoEsery, ong msy act alonz if
the other is dead, abuent, or incevested." The ouly authority citved
dirzcity i Dewrding v, Ruser, 21 Weno (NY) X178, 34 4w, Dee, 273,
oot evailoble dn owr library. [Per & cospscebive holding, Ausvican
Jurisprudenee rafers to tiis Technical Hedio Loharatory coze chat 1
bave alreedy discussed.

4/ Fesplbly the disgwalified justices cocld bove hizard the cage uwader
the Y"rule of necesaity, but rhoy did por do so,

Cimm e i =g mme = e
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with cthe problemg created by vacsucies., ne matter how serious the
encGTEEnCY. L

If it be aobumrd Lhet e Crasiosioaews would osf conabituts
o quorom, tho only possibilities of avoidirg coppleie paralysis wauld
appeei Lo I{e {n the eopfipting poezrs of the Chairman undar BEsorgeniza-
tion, Plap No. L0 {ereuning cne of the Copmdasioorra remcining ves desig-
nated an Chalrson) aod In the possitility of the lomeicsicn's delegaciog
ceitedn poweRcs to ome or twe Utmeloslonere, or tn sbeoIf wbabera, 1 hove
in pind delesstions made at o Cie when the Comgicsion sfill had a guorum
end, hopefuelly, vemgioing in effect thorcalter,

Firzt, I would like *o comcen: on the sudjzct of sub-dolegation

‘ cf powere in & genstal seass, before reaching the questlon as to the
affeet of such a delegation 1f tlie Concission thereafrer cezsed to bave
& quorTum of mecmwbers in office. The wublect &l sub-doleogstion of power
{ Ls surrousded by Bowe wocertainty. See Davir, Adeinigtrative Law,
Sections 22 and following. In Cudaby Facking Co. w. Holland, 315 U.S.
N 357 (1942) the Supreme Couri, by a4 5-4 detieion, refused b2 imbly &

" pover under the Fair Labor Standards Act b0 perpit the Adminisirator
of the Wage and Hour LMvizion of the Departoent of Labor ta delagate
acthagity to lssve subposacs to subovdinstes, where the siatute 4id wob
expreszly givoe that power, The Court felb that ths loglesl iwplicetiong
o of a contrary holdipg would have permfitied the dolepoiion of othoyr puwors
s as well, and it zuld et p. 36l:

=

-1'A gponstructicn of the Ach wlich woold thus permit the
Mupinisirator to delegate 21! hia duiies, includicg
those ivvalving rdeicdstictive ‘edpwent aud dieccacion

¥ which the Act has io tczes plvea ouly to aim, csn herdly

be sonepied unless plaivniy peoviced by ibs words.™

In Flomicoe v, beboyl Ce., 321 GLE, BLL (1520). tho Supreme
Cobrt geanz o hove Zope abawk oy far os it cewnld ko sarres tie procedsnt

oLl Qednhy eone, wddlout runreasly muatraciion it In che dovier cone

et L i —

F4 The Prezicoank hes broad reorgunifetisn powers wulay tioe Rosvgonizs-
tion Act of 19485 which 16 2Lill in efizce by wiviw? of Public Low
HNo. 3 of the &3¢ Cocgress. Wherker or not Chis wouid amcbhorize hio
ko redyce the aurbar of Corminrioness oF o fveunifior all poters to
the Chefirwan da lwectericl for proseat purpoars, for ne Deargemizi-
tion plau under this shatute cen Deks effect in less rbaa 60 daya,
(:} 5 U.LoToAL Bupplacernt & 1232-4
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the Court held that vodex proviuiﬁnu of the Emergency Frice Control Act,
vhich ware simllar in meny cespects o the atatute involwved iz the Cudahy
case, the Administrator could dolegate a function of eigning and iesulng
subposnas (o reglonal adninietrators. The Court digtinguizhed the cases
pattly on the bhazls of differences in the legislatiwve history of the two
statutes. In additlon, the Court relied oo a gewerel rule-izsiiing power
in the Price Control Act, which wag Biwilsr ip terms ta thet cortained in
cur statutes. The Court 2aid et p, 121

"Such a rule-mpking powrer =ay itsolf be anr adequale .
gource of avthority to delegate a particular function,
unrieis by expresa provigion @f the Act or by lsblica-
tion it han been withhald,"

1

Cn the basis of thig decinlon, 1 would say that the Cousission has some
reasonable power to delegate suthority,

Before iunguiring into tha scope of this power and the circum-
stances under which 1% can be szecciacd, it is worth noting that the
sdministrative Frocedure Act has eoms bearing on the pivbles. Section
7(a) providea:

"There shall preside &t tha teliing of evidence (1) the
ageney, (2) one or wore secaosove of bho body which com-
priees Lhe agency, or (3] one or more examiners
appointed aa provided in thiz Ack.”

Section T(h) provides that the officers preciding at hearings shall hove
authority of werlouws soves, including avthority ta "make decisions™ and

suthority to "beke any otper action aviherized by agency Tule fonRistent
Wwith thia aAct."

With reference to decieione, Section 8 provides coxbain slter-
antive proczdovas. The Copndcsion, in dte Aunlen of Fyracticen, heg pdopted
tlw presedore of hewlos the hezying ofFienr wmake morely a roecopasaded
decirion. However, this ie wol ihe ouly pracedure peredtted vodsr Szchbion
B, or even the ong prinavily conlemlafed. Uader the fivct eltzroalive
provided in the astatuke the declcion of th: haaring officer "shall withouk
further proceedings » . . bogomn tha decizfon of the agancy™, in the
absecce 0f cu sppeal to the agency wr raview upon the ggency’s Own maiion,
Drdinarily it Goes mot gake wuzh Atflsrance whethaer the decision of the
heaciug officer 18 called a zecorrraded decigicos or A flpal decision
vhich 1s subject o roview. In the absecce af 2 quorum om the Coxziasion,
howaver, porplitinog herriug officers and cingle Cocwpdstlioners Lo mele
fipa} decisions would appear to provida a banis for disposition of certain
typen of cnsen, #uch Ao those vhave che sciien to be token 19 fgvoreble
Lo an epplicant. and no other prThies are contesting it.
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In a senpe 1t wipght be said thet rhoe Adoinistrative Procedure
Act adds nothing te what the Consission mipght in any evenl accemplish
by sub-delepation of authority nnder the Mohesh deciston. There 15 a
difference, hovever, which cay become significent at a tice when the
Conmiission does not bave & quotam, The srélnary sub-delegation rests
on an order or rule of the Comniscion, the continuing wvitality of which
sight be questioned Lf the Commiznion coesed to have a gquolum of mepbars.
On tha other hand, the Procedurs Ack coazaing a Copcgressiocnal delega-
tion of autherity to subordingtes and so is on a firmer footinp. It L3
true that even undoar the Froeedurs Act the dalegation mey be ieplesented
by action of the ageney in designeting the individual wiw 1e ta exercise
the powers in queation, but it is possible that a designation once made
wight ¢ontioue in effact notwithstanding increasing vacancies oo the
Comclssion or, under Reorganizetion Flan Mo, 10, the Chalrmen may have
gsuthority to meke the necessary designation.

An additional problew arises frem the fact that Secktions 5,
1 and B of the Frocedure Act are iimited to cazes of adiudication reguired
by statute Lo be deterpined on thz record after opporiualéy for en sgency
bearing. For exampie, these seoetiens do net apply to the aceeleration of
the effectivo date of replstration atatewents, for no formsl hearing im
required by stabtute in euch cases and; in fack, none 1g cuskeparily
given, The Procedure Act i3 duspplicable in guch a czee at least in the
senze thet ita reguiremsnts are net cohdabtory. 1 balieve that there are
stateacnte in the legislative hiztory of the FProcedoere pct which cleariy
indicate that it ie the poliey of the Comgress ta encourage sgencles to
follow the Procedure Act in exeupted cases, to the eztent sppropriate;
parrnans this would provide some Qongresalonal authorization Eor the type
of delegation I have mantioned in acccoleration matters, so that o a
scnee such a delegablon would oot rest solely on tha authorilty of the
Enamisgiau «- widch 1 aasume wonla be without a quovom al the crucial
tipe. 2

The pencral pattore of Sectlops 7 eod 3 of the Procedure Act
provides a voriable frapernrk wichin which te handle reomaarts for
eccelovation snd other ensor invalving the greonting of exegptions orv
other velief., 1 the rolief {5 gprrnted by & single Copxlssioner (or

B/ Gu the ofeer hand, I recaetl that there war egome leplalative history

to the offect thar the discretionzey provisions of Section 5(d) of

tha Frocedere Act, granting suthority to mche declarstory determina-
tioas, are kinlted An just che soiz wey g the rest of Section 5 1s

-- to cazez where hrering 1g required by statute. I aave not xcde &
study of the legislative hiatery in eonuection with the preseatr problem.
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twn Commissioners) his  decteton vould b fiasl ordivariiy, for oo ons
vould geek to appecd & che full sgency. Ontie other hand, 1f the single
Commiseicuor donled o reldef vognesizd, the sppliceni wight cppeal, but

until thete woz & quorre to heer Yue appial he could ror ohtain reguented
relisf in any event.

el i, P T

hovever, 2 efffirective, sdverse artion could be put into zfieck
3 unoer thies precedusr, for the vespondent wou'd appeal to the Full apency

1 from the adverse dicision and, {f it vas affiroative in charecter, it
prezunebly would (ot take effect unless and until there mas a quorum to
hear the matter ar! affirw the decipion - s0 far ae the patterm of
Sections 7 and B 11 concerned. This buings us back to the question of
detegation of authwwity by the Coemincion irself, witheut reliance oo

any Congrezaional nactoent so specific as the Procedure iAct.

In eomz tases, agencies have delegoted to subordinates or to
ringle zembers of the agency the power to pake final decieions in ad}udica-
%i?: ticns, not subjeci B0 appeal to the agency, and the power to promulgsate
BN rales, slthough th:5& instances are rether axceptionnl. See Davis,

EOR | ﬁgglgggggﬁgiggﬂggy Section 260 I would not supges! this here, since

L the bacle questic- of pover to do this under our stytutes would be com-
plicated by the .arither doubts sbout the continuing ritality of such a

f:’ : gzlecation 1§ ».¢ Coinission ceascd to have a gquorum. The probability

LA of judiclal - Ve rnl vousld be tao great.

. Lo kYis gquestion generaliy - the continu'eg vitality after
ther Comemi dlon cecsed £o have a quecenm of a previous eolegetion of power
By the Cexissiorn, I feel that it 13 certefialy open to doubt, for thera
would ¥- Do Compiscton o supervise, review or revehe thie dalegetion.
Bower <+ 1 would ot huve the sarn duabts sbout follewin this procedure

: im ¢ tatrow ar:a thet 1 have cutlined - the disposition of applicstions
b fegpiceuleration, exemption acd cthzr veliel - for Che following reanons:
{L)

1f eny of such procearlings are acbiect to the
Procedurc Act, the deleration of pover to subordlnstes
vegld rest on che authericy of Congress, &nd not solely
) on that ¢f the Cospissiow, although the Coomirceizn ap
L tha Chaivmon mipht still hive te dexignate the pevticular
% frdividur! to exercige the pover.. (2} Even whore suoch
proceedings srz nob within the mandatory scope of the
i Procecdure fet, Chey gain womz suppovt fvom the legis-
. I - lative history thet eacoucagee agencies to follow the
i

Procedure Act to the extent fearible., A rule oxtendipg
(:} tte Procedure fct's provisiomc in this manner, agopted

whaty the Cowriseion bkad a quorum, might well be hela

gtill valld even though the Cocnlsicion ceased to have
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a quorum. (3) Finally, in the particular types of cases
that I sm dircuraing, no one cap offaciively complain, For
if the Cosmisston's provedurs should he fovelid for eny
Yeakdn, the private party woold still be ghuck with che
provisions of the stature, which would be oo wore fevorchle
then any adveree scbion thet wight L2 taken by the single
Cormisnionor.

While Section B{a} of the Frocedure Act way provide authority
for delegation of the pever of Luitlal dacision Lo cases of adjudication,
it does nat, in itself, provide e baeis for Jetegation of power to io-
Btitute procesdings or Lo desipnots heariug of ficers. Neither does it
provide a basis for delegation of rule-meking funckions.

Quite spart Exom any sub-delegotion of functions, thate his
of course been a transfer of certrgin functions to the Chaiimen under
Reorganization Plaa Ke. 10, so that if the Corsitsalon hed only two mems
bers and ore of them was designated by the Fresident g8 Chairean or
Acting Chajrman, the povera that the Chetrasn may exefcise could atfll
be exercised. Reorganization Plen No. 10 transfer to the Chairean
fthe executlve and edministrative functions of the Commisaion.” The
quoted language is not &8 broad £s might be agsumed ot first blush when
Lt 18 read in context with the rapainder of the Pien pnd its leglslative
history. The effget of the Plen hat been snalyzed in detsil in a memo-
randum of Aoril ¥, 1950 from the Goreral Couneal to the Commiesion,
At that weoorandum pointe out, there are meny eress where adeinfatration
and poticy ere intertwined. In such areas, tha safest procedure ordinarily
is £or the wholn Comsincion, ond not Juat the Clalrmar alons, Lo sct,
since the Reorganization Pian conteaplates that the Chaironn's conduct
af "adeintseration” shall be guided by the general palieies eetgbitshed
by tha Cuerzizsicn., 1t seocns to pe, Lovever, that if & sworga of the
Comadseien 13 terporcavily lacking and it Js pecesrmary thet actien ba
taken, 1t wizht be approprinte £or rChe Chairosn to go Euriher than 18
sugpested in Lhe meserendoo of Lpoil 7, 1950, 2o cerrying on zdministra-
tive cod exacutiva action fn conforiancs wikh peneral polictas previvusly
ecbeblinhed by the Covaission. At such a time it Lipht be sppropriate
for the Chalvwan to ordetr the frsiitution of irvastizations, adpinistra-
tive procosdings sod ections im ¢durt end the reference of potters to the
Atkorney Genersl for criminal proszcuzion. OF eovrse the decision In
eny edversary ecwminlstretive procooding would Lave to await the availa-
bility of 2 quorum of the Cowulesion, end the Chelrman could not adopt er
amend pubsbantive roles or arherwise detemnine penersl policy.

At a tfwe vhen there i a cuorwr, it is obviously preferahle
for many of theso matters to be ected unon by the Comalssion, and aot
by the Chairien alone, sinee they ero intertwined wich pelicy considera-
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tions and 1t 1s decirable that there be closs coordination im the adoption
and egecntion of pelicy. 1If thie ahould pot be popzible becavee of the
unavailebility of a queortus of the Commicsion for =z time, 1 should think
it would then be poesible for the Chedrman o continue to get fn order

te expcote antabiishad policies, even though te Lacked the pover to adopt
new poaliczies.

1 de not suggeatr thie as a desirable stats of affairs, but
only as & soTt of last resort to avald parzlyais due te vacancies. 1f
the probiex should become imninent, it wight be desirable for the Coa-
mizsaion, at a4 time when 1t had a quorum to forwulate in & vule such a
conceptk as to the zcope of the Chelirmean's powers in emergency situations.

Conclusion

It might bhe argnad that it would be pozplble for twe Connlssioners
to carry on £5 & quorum pf the Copmiscion 1f there were three vacencles.
A rule ecbodying such & quoTum provision might serve to protact those who
relied on 1t against ciwil liabjlity, although thia im nob cerkain. 4&s a
practical matter, howevsr, it would be unwise for the Commiasjop bto take
eny affirncotive adverse action at 2 time wheo coly two wecbers were Lo
office unieces it were expected that that situstion would continue for a
long time, for the Comnigsion would cercainly be foeced with litigation
ou the guorum guestion which would probably lead to core delay than
would be involved in walbing for the appoinrtwent of additional Commlssgioners,

O the other hend, 1 believe that It would be possible for a
two-man Conmiaelon, one of wioe wea designoted as Chatvman, be fuanction
tamporerily with respect to epplicetions for acceleration, exesytion, and
other relfef, =0 long as such anplirgbions vere net contestad by any
private party, and Y baliaeve thah 1t would Le nossible for the Chalroan
to exercise pore pouer thea he preseantiy daes o cornbection with the
lpseltutton of inveatigations and obhoey antiona and proceedinga, being
sulded by previoosly establiszshod Copmissicn policy.

The only evatiers that could not ke dlspogted @f at lesat without
inviting serlond Ficigetion would he thoss dovolviug affirvestive final
ection adverge o private poazrties zsnd tule-poking end othor mebters ip-
volving genercl policy. The toportaznca of this would depend upon the
lenpth of time during which the iupesse ¢mtinced in effact. If {t were
for mere than a very short tiswe, this parelysis would chvioualy ke crucial.
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Decoyber 20, L1960

To: The Cerrftsaten

Prom: Offtce of the Cenerrl Cebunae!.% A

Re: Applicabiliry of (he "Zule of Vaeozslity" if preclude diajusli-
flescion of & Commissioner from vornsidering a case vhore (t
vould prevent a quorus of the Cogedasion fros belng pressnt,

. ' . . .
v Tl Ml e T el e T e et e e AR e LR,

Fhe Coemigolipn bhas consictentiy talkown the pesition that three
Compissioners must be present te constitcte a quoruvm, This raloes
*l the guestion whether the zo-called "rule of nzecszity” would permit
the participatlon of ap vibervise disqualified mewtor in oyder te
provide & guorum Lo view of the foct that there are only four Commise
1 sioners, who carnot all te nresent ot all times, and two of vhom have

served on the stoff in cepacities vhilch might disgualify them in
R perticnlar cagesa,

PO ' The rule of pecescibty has been rarely {inwoked., We bave feund

B only ene case that the Suprese Courd bos declded solely theresn:
Evans w. Gore, 253 U.5, 245, wvhere the Court wap feaced with a situation
; of absolute noceseity, siace it lgvolved the apslicabilivy of the
1 fedexal income taix to a Fadovel Judge. Therefore, sAicever counstituied
=y the pzoel wuld ipse facls have an Intereet in the gase,

Ve have found tve ather Suprems Court ceses where the Court way
. have relied 1o part oo the rule of gecessity, apd in these cazes, as

'L in Evann v. Gere, there wvas invelved a chalienge of prejudice of the
entire body, FIC v. Cepent Iratiture, 333 U.5, 633, involved an actack
; o3 the gualification of the entite paubership of the FIC bo hear a

case of alleged prico-fizing on the ground that the Coumission hod nnde
reports to Congress and ¢ fhe Presidesut erpreesing the opinlon that
the pricing system 1in question censvituted a wiolotion of the Cherpan

! fet, Morpap v. United Stotes, 313 L.S, 404, involved the allergsd bias
¢f the Secrebary “of ﬁgmicslfure in fiziep rates to Le chuarped by markar
zpencles for their servicas ar che REomeas City Stochrvards vhen ke kad

Publtely expreszsed kis onindom eritdcizing & pricr Supreme Ceort
deciglon upsetiing thesa atee on ptacmdural grounds,

L R

iy

In both of iiege cozes the court found ehere was na disgualifying
blas on the pact ol the dieldiag bady, and in the Cement care observed

that the type of preiudice charged wes, to a degyvee, e, inevitcble in the
aduinistyotive process, 4k pajzz 701, the court eaid;

(j} "Morecver, . . . [Jefendantta) position, 1f auotaiped, would
ta & Large entcot Jdefeat the congressismel parpeses which
] proupted pacsape ol the Trade Commission Act. Had the entire
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merkarsilp of the Qorwderlon 2icveslified fu the procesings

agafnst these rponondsrin, fhis oeelaink 2ould oot s Boos

agrted upan by the Coorfssics 53 by dny Sthar EOVDOMEOD S @D Iy
Cungrass haa providal for o such oravingancy. o her nul
divocred Faat the Gesissies Citanciicy B6ectf yodes rop

eiyeuelanios, RSE LoD BTG CAYES Feo SRLntiie o eviofn lotsrs
gudeid any of Ire polbeva Glsovaldfy, and Loe noi aullerized
any ebheT fevernoat §oagaenny b bBold heswdwpo, wete £fimdlnon,
sod izgul gasge auf faolat endens do swsoosdlnnan srolotn uniels
trade practices, Yor 45 0 . . [d&fﬂ?"dﬂ .} L& right, thm
Lomaiegzan; by ool on sledics and §iling reporin o ebxilees

o congvasszfensl cnitand, emoplaes ly feeamized ths pyatticon
frrestineied, even thouzk they ote ‘unfelr' frea ary cedse zod
deaist order by the “"hdts icn oy nny othor sovernroainl sgeney

FR——

"'.'lr

" F""f.'l

Ac indicated by the foregolog quetatien, the decfslon apsasrs ke

-

be that the pre-judpuent eharged fuvolved a gituetlon conterplated by
=T,

the Cangrass ind hence did gt casstivaie level pyeivdics, 1f

A r Cam g e dnley

W e ST D vk e T e O T
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i/ In this gonnectfen, 1t may be polotad out the: the legt seatenee of
the A¢niplscrative Procwdura dou onerpts Lhe mickers of the bedy con
pricieg the zponey fussil foom provicions with reapeot bo sovsrotisn

S ef fuatdens. Ta the light of the bepislative hlstesy, however, it

- spoud lifely that this incmetlon tas fxtended s oveld the disahility

= vhich mickt natersarily ardse fron the combinniien of fureisps
ivhereat fn the aduloiscrative system, with the Commiscion itsedé

S Enltiating o procecding end supervising the develomaeat of the poseva-

- wnt's case ond then sitting ac judge o the some potrer, It uwas aok

Intended o endovsee the cualificatrion ¢f oue tha, while 4 wiemssr of

the geaff, was Desa dirucily javelved An the prescesting fumedion coo
f tiier: {8 gppeitutad o b Coosdncion bBefowe which tils uise voo

bosrd,  Bes fhs it nes
Dents ond Ad '

; D, 33-35 fud tw

ff"n.Ll‘E a0
"

Mo leot sontenes P goopten
" Eroen (e EP“HiTFEHﬂnﬁ wf oo L7
% besn dig.owned, . 9_omuhaau Ehns "ner slinall Lo Lz
2pplicoiie Lo g : Eaﬂurf QF oy owser o manhoro
! ol Lz Lody ¢quzia oo tLd crsvey. b MU own reloced oo ohot
| il exorprion ‘ol cne sewoy frnelf oo the meebers of the

) board wity guoupries 0 w= io regatved Uy the very aoture of ooise
e

stvatlye sgerads,, woove ho s wothovisy fa raspoiatbic fuu

J-.‘,J

beok tha 1ﬁ¥2f**““u.ﬂhv;¢u““c"“‘an ove! the nearing ool dreieiy
. t wf capes.”  Sew, Rep, no k§5; LML Deo. po 300 Thes, iof 3 ooeale
(:} i the Interctate O

B ‘*'niﬂaiﬂ" cetively pootdlednetes i
erf divegis thoe fpwaifeaiisg of 2a ddiudfe by ~mma, ke owill
et be pweeladed foon coriisiLoning wivh Biv dwlloaggens S0 gho

} - A N ' =T - -
decizdow of that eats,  Sen. Eun, p. 48T
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In UYnited Stares v, Alemimm Corpomy of Awcrica and Forth

fezariean Coapony V. ,gcufitics awd Fx hange Cenodscion, 320 U.3. 708,

the Eaurt doferred action vhere it lacked & quaruu.bacnune of the
dicquelificotion of four of Atc mombera, The court atated:

"t four Justlcer Liove dizgualified themaslves frew
purticlpoting 1n the decision in esch of thace canes,
the Court 1s eaakle wn seke final digpesition of thew
becence of the sbsuree of g gqusrum of iz justicee as
preseeibed by 25 U.5.C,, § 21, Thaso cases will accird-
fogly b= ceensferzed to o spoclal declker cod all furiber
proceedings in them postponad fn eagh csse coti]l auch
tlme a8 theve fa 2 roovem 0f Justices guallfied to sit
i ir, vhoen it wili be vestorcd o the reguler docket
for such further pracecdingn as msy be spproprisve.

Supsequently, a remedial act 2f was pasced by the Comjress permicting
the Surrema Sourt to certify the Alupirup ceve [which was on a2ppeal
froom o digtrict ‘court decision) te the appropriate Court of Appeela,
Ser United States v, BDiciwist Court, 334 U.S5. 258 (19%48). 3/ ke
Forth Amcvican ¢ase waz lacer heard by the Supreme Court Liself afrer
-l:ha-n[;-::a pceursed in itg puebership, See Horibh Amerironn ooy v.
Securicies end Exacbence Corulscion, 327 U.5, 655 (19448).

-

2/
3/

i5 B,.5.C, 29,
In hiz concurring aplnlnu-{at p. 263) Justice Frankfurter oiserved:

"When thie case origlaally cause here by appeal, an exivae
ovdloarily rare, 1f not snlgue, situacior in the history

of the Couvrr presluded its corolderation for want of a
qualified guorynm, The dwwasse wag met by the spocial
Jurisdictional Act of Juae 9, 1964, 58 Srat, 277, 15 9.5.C.
g e T

In the interiw biEwesn the trw Supreme Gourt decisicons in the

Botth Averleas esee Jur:zice Roberts retired frowm the pench snd

Justice Bucton was appeivted, In 1958, the Judicial Code vas
smended to provide;

W+« Ta {2 cese] breuzht to the Suprome Cowrt for review
[other than by direct appeal froa & discrict couwrt], which
canuok be haord beczuse of the chgence of & guorus of
gualiffed justices, 1f o mejoricy of the qualifisd justices
gshsll be of the opinica thai the cose camnot be heard and
determioed at tbhes waxt eneuing term, tha cowrt shall eptoer
ita erder aEffvaiay the judppent of the court Evam whicsh the
case wos Drouwght for review with tha sewe effect a5 upan
efflvmerce by an eg:ally dividad eoure.™
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From the Ioregoing, it dg claer that the Suprese Couzr has
been exceedingly sparing In ics application of the rule of necegairy,
apperently never having indicezred 2is applicability except where the
whole body was affected with vrejudiee, OfF ¢courge, when the Supreme
Court itpelf fo Llnvolved, & conslderation which may Influence itp
decision in that while It {= possible te appeal froo inferlor tribunats

in ordar ke rewedy truly prejudiciz! dociglons which night be rendesed,
the Supreme Court 1z always tho fimel svbiter. 3/

0 S - e Rl A 1 e, AT T B
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Iz the louwer fedaral couris and in the ¢tore courts pernsps the
broadest applicabilicy of th: doctrine 1a In Brinklev v. Hassiz, 83 F. 24
35 (C.A. 10, 1956}, Thig fnvelvcd the revocation of & docforts licence
by & srate medical board for unprofeggional cepnduect, focluding diangnosis
and prepeription over the vadio. The Court of Appesle conceded that

tha medical boerd had g proconceived prejudice againat Dr, Brinkley,
stating, at page 357;

"The publicity ueed by appellaut made public prejudice
wrll-nigh inevitsble . . ,» . Thar the penbers of the board
S had vndics kn their howes is wo ceonstiturionsl disquali-

fication, The whusual rhing about thie czse is that one
issua o beo tried was whether such radio talke were in fack
T.Lli glven and whather they viclgted prefessional stondards of
. conduct, Membars of the bosrd having redios thos bhad per-
e | gonal kuwowledge of tha sct alleged, end neceanarily formed
[

gop2 opinlen as Eo whobhier they wero in conflice wich
professionnl standavds,”

Clcing Evans v. Goza, 233 $¥.5. 245, supra, tha eourt held that eince the
law made no provisicn for alte?natlve pracpdurﬁs the nacepsity of the
cage impelled ihe board to act, despite its prajudice, because "the lew
cannot ba nullified or the doars ko jvatice baorred becaupe of prejndlee
or digoualification of g marier of & vourt or an adminisgrative eri~
bunal.” Thia cese way well present an instanee of real neceesliy clopely
analogons {0 Evens v, Core in that Lt 1o not ko ba ezpected thai sny
doctor who wight veeesnably Lr selected to judge the ethical nakyre of
Dr, Brinkley'e conduct would aot have formnd an opinlon on the maiter.

"

af Cf. Wlaresota Skate Boord of Medforl Exaniners v, Schuldyp, 207 Ming,

535, 247 KW, 235 (1oa0), appanl dicmlﬁamd 311 ©.5. OFk7 (1240}, iun
1minh the courk in reiecting a siwilar ¢hn11a1ge ro the gunllificetions
Ot &L a4 board, observed at 292 WN.W. 257, "Pinslly, the whole proceeding
* befere the bozrd ip and khac been subjece to court review.”™ See also
: Sgate ex vel Bogmard v, Eoovd of Dducation of Sencgle, 19 Wagh, 8, 52
E Fae, 3L | {Iﬁﬂb} “where the court notel that since the bnard was in efiest
(:» fching as & jury in dociding quescliona of fact, there couwld be no sppezl
%

T
" ! fron thelr determinacion. Io tils cape the doctrine of nacescilty tes
1 not appited,
!
|
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There arz several gcate court eaces wiiech, githoegh foctually
distinguishable from the Comwunigsion's prepsat problen, have held the
dectrine of necessiey inapplicadle o situstions where if was posolble
to provide an altarnative, unhiased gvibunal, Thus ie Smith v. Depavroone
ef Regintrotion and Pdusatlon, 4127 Y1l. 332, 106 W.E. 2d 722 (1952), a
cag2 Involving Tevoczlion of & physician’s licomee by & medical beard
and in Wileox v. Subrmrs Courcil of Roval Ancsawa, 63 Mise. 253, 123
A.XY.5. 33 (5e. Ce., tnoudape Ciy., 19L0) involving the exprigion of a
wembaer from & fraiernel socicty, tie CouTt fopnd ghat undar the rules of
ezch orgonlzation the blased pancl could have digsolved itszlf and the
hepd of the organizacion could hesva selected n new piael frox those
- alig!ble to gerye. ITherefore, these vaser were held net to prossnt the
dogrze of mecesaiby roquislite for invokiny the rule. Similarly, ino
Teople ex rel. Pond v, Board of Trustees of thre ¥illsse of Saravogs Springe,
39 W.Y.S. 607, & App. Dilv, 25%% {3vd lrept., 1895}, where the board ecpzisisd
T af thirteen mexbers of which scoven constituted a quoruin, and whero only
e sevan memberg weve prasent, one of whom wag bizged, the covrt Lheld that
o tha dostrine of necessity would not justify participstion in the deviaslon

by the bizsed mermber sinee $h: hesrd could have waited wntil ancther of
its mimbers wad preassnt.

T 3 et iy

ol ol

I Metsher v. Whitesell, 103 N.E. 1078 (5. Ct. Indiane, 1514), the
court roversed & decision by a thres-mwezsber Celbunel, ofe m=mber of shich
waa prejudiced. The court seid, ue page 1083:

"An exwcoprion ko thy geceral rule of disqueliffcstion is
recopnlzad by some couvesn, inciuding this one, where the
disquailiicatrion, if pormitted ko prevail, would desttoy the
anly legal tribunal fov the hearing of the matter in fesue,
and thus bar eay hearing, the disqualified judge may b com-
peiled to ack. BuZ th: cxeeprion {8 not recoguized except
in cases of imperavive neceszity, and, in determining zuch
necesnliy, the prestos’ of cave pust be ererelsed, Thaze tha
tribhungl, &3 bheva conginis ef threo pevesons, =a ioterested
: coixileatoner should aeo only whars hig xefupal so te do wouid
affeciually har suy roedy.”  {citgtions omitted),

AL REEE AL

i in the tight of the forepoing only "imperative necessity™ would
feem o justify application off ¢hwe rule. Since at prespent theve io a
vacancy on the Commigzion which will doohtless ke filied hefoce loag,
and the temperary shuence of ond Comedssicner iz due eo ill heslzh, it
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would be unwize for any of the Comcissioners to rely on ths rule of
nezeessity to justify his participation ia decsiding a tace in wilch he
faels he fp disqualified by bias or prejudice. 6/

—_— e, —

B/  As the court obeerved in Dormnrd v, Bosvd of Eduvection of Scatile,
52 Pac. 320 ar 311;

"The lesroed ead olgervant Lord Dacon well pald that the
rirtue of 2 judge 10 seen in making iaequality equal, that
be may plant his judewar 49 upon even ground. Caesac
deignded thet his wife shouwld not oaly be virkuoug, but beyend
sucplcion; amd the state should not be any lecs enacting with
Les judifciel offtcers. . . "
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