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MEMORANDUM ON BEHALF OF APPELLEES IN
QPPOSITION TO APPELLANTS' MOTION FOR
INJUNCTION PENDING APPEAL

QUESTION PRESENTED

Shall this Court enjoin the expression of an opinion

to the members of a private voluntary organization of profes-
sional accountants by a committee of that organization on a
question of the proper balance sheet treatment in corporate
financial statements of charges to income on account of de-
ferred income taxes, the injunction to be in force pendlng
the determination of an appeal from a summary Jjudgment dis-

mlssing & complaint by non-members of the organization in

question which sought to require that the organization follow

certaln preliminary steps before its committee might express

any such opinlion?

STATEMENT QF THE CASE

The parties

The appellants, plaintiffs below, are three inter-
related electric utility companies.

The appellees, defendants below, are the American
Institute of Certified Public Accountants, and three of its
officials, The Institute, an incorporated body, 1s a non-
profit, nation-wide membership organization, membershlp 1in
which is open to all properly qualified certified public ac-~
countants, and the purpose of which is the furtherance of

the ldeals and principles of the accounting profession. It
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is like bar assoclations, medical associations, and other
professional assoclations which play such an important part
in the professional life of the nation, and which are dependent
upon the public spirit of their members who contribute exten-
glvely in their time and energy to the attalnment of profes-
sional aims.

The three individual appellees are the President
of the Institute (Mr. L. H. Penney), the Chairman of the
Institute's Committee on Accounting Procedure (Mr. William W.
Werntz), and a member of the Inatitute's relatively small
pald staff, the Institute's Director of Research {Mr. Carman @.
Blough).

The appellants are not members of the Institute,

Membership is confined to individual accountants.

The_relief sought by the complaint

The appellants' complaint seeks a judgment temporarily
and permanently enjoining the appellees and anyone acting on
thelr behalf from eirculating "to the members of the Institute
or to any members of the accountancy profession' a certain
letter from the Institute's Commlttee on Accounting Frocedure
(hereinarter termed "Committee"), without first having taken
certain preliminary procedural steps referred to below,
(Complaint, pp. 12-13) The letter in question is as follows:
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"AMERYCAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
270 Madison Avenus, New York 16, N.Y.

"April 15, 19859

"o the Membera of the American :
Institute of Certified Public Accountants

"Gentlemen:

"Question has been raised with respect to
the intent of the committee on accounting pro-
cedure in using the phrase 'a deferred tax
account' in Accounting Research Bulletin
No. 44 (revised), Declining-balance Deprecla-
tion, %to indlcate the aceount to be credited
for the amount of the deferred income tax
(see paragraph 4 and 5).

"Mhe committee used the phrase in its
ordinary connotation of an account to be shown
in the balance sheet as a liability or & de~
ferred credit. A provislon in recognlition of
the deferral of income taxes, belng requlred
for the proper determination of net incoms,
should not at the same time result in a
credit to earned surplus or to any other
account included in the stoockholders' equlty
sectlon of the balance sheet.

"Three of the twenty-one members of the
committee, Messrs. Jennings, Powell and Staub,
dissented to the lgsuance at this time of any
letter interpreting Accounting Research
Bulletin No. 44 (revised).

"COMMITTEE ON AGCOUNTING PROCEDURE
"By Willlasm W. Werntz, Chalrman'
The complaint also seeks to enjoln the appellees
and anyone acting on their behsalf

"from adopting, issuing, promulgating,
clroulating, printing or in any manner
publishing to the members of the Instltute
or to any members of the accountancy pro-

fession . . . any utterance, opinion, re-
commendation, promulgation or statement to
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the effect that the Institute or the
Committee 1s of the opinion or recommends
that charges made to income in recognltion
of the deferral of income taxes should not
or may not in accoxdance with generally
accepted accounting principles be credited
to earned surplug or to any other account
inoluded in the stockholdera! equity
section of the balance sheet, until suoh
time as the Institute and the Committee

have first'tékén the procedural steps referred to, (Complaint,
pp. 12-13).

The preliminery procedural steps which the appel=
lants thue seek to have the Court require the appellees to
follow are that the Institute and Committee must have

"(a) Submitted a draft of the proposed
letter to the persons to whom the exposure
draft of Accounting Research Bulletin No. 44
was submitted,

"(b) .Permitted sugh reasonable period
of time, not less than 60 days, to have elapsed
subsequent to sald submission in order that
such persons may have the opportunity of sub-
mitting for the consideration of the Commlttee
their views and oplinlons,

"(o) Otherwise complied with the Institute's
and the Committee's practices and procedures with

regpect to the publicatlion of Acoounting Research
Bulletins."

The oomplaint likewise seeks "such other, further

and different relief" as may seem just and proper.

The proceedings below

The opinion letter in question was about to be sent
by the Committee to the Institute's members when, without

notice, the appellants gecured a temporary veatralning order
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on April 15, 1959, from Judge Palmierl of the District Court,
and an order to show cause why a preliminary injunction
should not be issued, returnable on April 17, For the con-
venience of counsel for both sides, the return date was post-
poned to May 7, at which time there were brought on for hearing
before Judge Levet the appellants!' motion for preliminary
injunction and the appellees! motion to dismiss for failure
to state a claim, Affidavits were filed by both gides to-
gether with extensive briefs, and the case was argued orally.
In view of the submission of matters beyond the pleadings

the Court, acting under Rule 12(b) of the Federal Rules of
¢ivil Procedure, treated the motion to dismiss as a motlon
for summary judgment.

On May 20 Judge Levet filed a full opinion holding
that summary judgment should be granted for the appellees and
that the motion for preliminary injunction should be denied.
An order to that effect was entered on May 25. On the same
date the appellants requested Judge Levet to isgue an injunc-
tion pending disposition of their appeal. The Judge refused
to grant such an injunction, continuing restraint only until
the hearing of appellants! motion to this Court for an injunc-
tion pending their appeal, provided such & motion were made
on or before June 1. The appellants immedlately perfected
their appeal. |

Judge levet's oplnion is reproduced in an Appendix

to this Memorandum.
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The Jjurisdiction of the lower court and the
theory of the alleged cause of action

The appellants are citizens of Virginia, Ohlo, and
Indiana, respectively. The appellees are cltizens of different
states., Jurisdlotion 1s based on diversity and an alleged
amount in controversy exceeding the statutory minimum.
(Complaint, paragraphs 1-5, T.)

The theory of the appellants! complaint, as ex~
plained in thelr written and oral argument below, is that
the issuance of the letter or of a similar statement of opin-
ion would be a tort under the so-called doctrine of prima
facle tort as that deoctrine is applied by New York state
courts, in that 1t would result in financial injury to the
appellants and that the appellees know that it would result
. in such injury and therefore "intend" such injury. The ln-
jury, it 1s alleged, would be ipreparable; the alleged
irreparability of the injury 1s supported by an affidavit of
Mr. Donald C. Cook, a vice president of each of the appellants,
atating that the appellees would be finanelally unable to
satisfy a claim for damages suffilcient to compensate the
appellants for the damage which they allegedly would suffer
from the issuance of the letter, even if the amount of damage
"aould be precimely calculated." (Affidavit of Mr. Cook,
paragraph 29; see also paragraph 23.)




The faots
The Institute has some 33,000 members. Llke other

similar professional organizations, it functions to a large
extent through committees of 1ts membership. There is also
a "Council" (the governing board), a relatively small pald
headquarters staff, and the usual elected officers,

One of the Institute'!s committees 1s the Committee
on Accounting Procedure, That Committee from time to time
issues, to the members of the Institute, Accounting Research
Bulletins, which are in printed form and which set forth the
Committee!s oplniong as to what is required by sound ac-
counting principles on various matters arising in the work
of certified public accountants, notably the proper treat-
ment of ltems in corporate financilsl statements, (Complaint,
paragraph 13.)

These Bulletins make olear that they represent
only the opinions of the Committee, unless they have been
specifically adopted by the Instltute'!s membership,
(Affidavit of Mr. Willlam W. Werntz, paragraph 6.)

The Committee 1s composed of 21 members of the
Institute, one of whom is chairman. For an oplnion to be
adopted it must receive the favorable vote of two~thlrds of
the members of the Committee, Dissenters are privileged to
have their dissents, and reason therefor 1if they desire,
included with the opinlons. (Affidavit of Mr, Werntz, para-
graph 11, and Exhibit A, pp. 8-9,)
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Except for the requirement that the Committee act
by two-thirds vote, with the privilege of expression of dissent,
and that, unless adopted by the Institute, the Bulletins
reflect only the Committee's own opinion, the Uommittee's
diseretion determines its procedure, (Affidavit of Mr. Werntz., )

The Director of Research and others on the Insti-
tute's headquarters steff asslst the Committee 1n 1ts work,

Often the Committee will ciroculate a draft of a
proposed Bulletin to persons both within and without the
Institute!s membership to get the beneflt of their comments.
This process is known as "exposure." (Affidavit of Mr, Werntz,
paragraph 8.)

The draft finally proposed for adoption by the Com-
mittee ls sent to each Committee member with a ballot for hils
vote., After a vote, the Institute's staff, with the approval
of the Chairman of the Committee, may make non-substantive

alterations in the "ballot" draft after the vote and before

issuance of the Bulletin., (Affidavit of Mr, Werntz, paragraph 9.)

Neither by any law nor under the Institute's own
regime do the statements of the Commlittee have any effeo-
tiveness or force save as expressions of opinilon by the
Committee., (Affidavit of Mr. Werntz, paragraph 6, and
Exhibit A, p. 9.) |

It is a fact, however, that in the accountaney pro-

feaslon the Committee's opinions are given great welght by
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virtue of the professional prestige of the Committee and
of the members of the Committee, In the selection of the
Committee's members ah effort is made to enlist the services
of professional men of high standlng and conscientlousness,

By virtue of the accelerated amortization provision
of sectilon 168 and of the liberalized depreclation provision
of section 167 of the Internal Revenue Code, taxpayers, for
federal income tax purposes, are permitted in certain clroum-
stances to write off assets (l.e. to take a deduction from
income for income tax purposes) at a rate faster than would
be permitted under normal rates of depreciation, These are
relatively reacent tax provisions and as experience with them
has been acoumulated certified public accountants have be-
come inqreaaingly concerned with problems respecting corpor-
ate financial statements arising when such fast write-offs
are adopted for tax purposes but when, for other purposes,
normal rates of depreciatian are retained, The problems
stem largely from the fact that, theoretically at least,
fast write-offs will diminish taxes payable 1in earlier years
but increase taxes payable in later years--in effect "defer-
ring" from earlier to later years the payment of a portion
of "normal"” taxes,

State and federal government agencles having regu-
latory powers wilth respect to various accounting matters as

well as with other matters such as the fixing of reasonable
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rates to be charged consumers of goods or services have also
begome concerned with various problems gtemming from the
game phenomenon.
In November 1952 the Committee issued its Bulletlin
No, 42 dealing with the matter of accelerated amortization.
This Bulletin, as originally issued, appears as Exhibit E
to the affidavit of Mr, Werntz. This Bulletin without changes
now appears in codified form as Chapter 9, Section o, of
Accounting Research Bulletin No, 43, which appears as Exhibit
A to the affidavit of Mr. Werntz, FParagraph 12 of that
Section (see p. 78 of the Bulletin) opens with the statement:
"In accounting for this deferment of ilncome taxes,
the committee belleves 1t desirable to treat the
charge as being for additional income taxes. The
related credit in such cases would properly be
made to an account for deferred income taxes,"
(EmphasIs added. )

In July 1958 the Committee issued a revision of another

of 1ts bulletins, Bulletin No, 44, (The original Bulletin No,
il nad not been "exposed" but the revision was "exposed."
/Rffidavit of Mr. Werntz, paragraph 8,7) The revision was
designed to deal with the matter of llberalized depreclation--
generally along the same lines as the treatment of the
accelerated amortization matter in the previous Builetin No,

42 just referred to. As issued, this Bulletin No. 44 (revised)
appears as Exhibit B to Mr, Werntz's affldavit. Nelther the
"exposure" nor the "ballot" draft of this Bulletin, although
stating that "recognitlion should he given to deferred income
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taxes 1f the amounts thereof are material" (see second
sentence of paragraph 4 of the Bulletin), made any reference
to orediting a deferred tax account such as appeared in the
underlined portion of the above quotation from the previous
Bulletin No. 42 on the related problem. (Affidavit of Mr,
Werntz, paragraph 9.)

Accordingly, with the approval of the Chairman of
the Committee, the Institute's staff inserted in the final
draft, after the vote, a reference to "erediting a deferred
tax account"--that phrase appears in paragraph 5 of Bulletin
No. 44 (revised). The insertion was made in the interest
of consistency of expression as between the two Bulletins
and was not deemed to be a substantive ohange, Advance copies
of the Bulletin were sent to the members of the Committee,
with the stafft's revision, and no member of the Committee
objected, (Affidavit'of Mr. Werntz, paragraphs 9 and 10.)

It will be observed that nelther of these Bulletins
specifically stated where the "deferred tax account" should
appear in the balance sheet.

Just prior to the issuance of Bulletin No. 44
(revised) the Federal Power Commlssion had promulgated an
order applicable to utilities under its jurisdictlon which
forbade the inclusion of such a deferred tax account in the
stockholders' equlty Section of & balance sheet, as restricted

surplus or otherwise, stating that
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"1t 1s evident that classiflication of tax
deferrals as surplus, even though restriected,
tends to disregard thelr essentlal charaocter
as provisions from income committed to the
single purpose of providing for future taxes,
PR at 1s called for, in our Judgment,
is a separate balance sheet classification
for accumulated deferred taxes, This will
assure olear disclosure of this important
item and lessen the possibllities of mis-
underatanding and migsinterpretation of the
nature and purposes of accumulated tax de-
ferrals." 23 Pederal Register, p. 4161

(June 12, 1958), */

In December 1958, some five months after issuance of
Bulletin No, L (revised), the Securities and Exchange Come
mission imsued a "Notice of Intention to Anncunce Interpreta-
tion of Administrative Polley', which, like the Federal Power
Commission regulation, would forbid inclusion of the deferred
tax account in the stockholders! equlity seotlon of a bvalance
sheet on the ground that such treatment would be deceptive
to investors. (The SEC proposal appears as Exhibit T to the
affidavit of Mr. George C. Christie.)

A public hearing was held by the SEC on 1ts proposal
during April 1959, |

*/ 'The Commission stated that even if a State regulatory
commission should require restricted surplus treatment

for its own purposes, the utlility involved must nevertheless
use the treatment specified by this order for the purposes
of the Federal Power Commission. 23 Fed. Reg. 4162 (1958),
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Shortly prior thereto the Committee's interpretive
letter which has led to the present suit was drafted. The
draft of the letter was sent to the Committee members and was
voted on, No "exposure' procedure was followed, The Committee
members approved the letter, and lts clroulation to the
members of the Institute, by a vote of 18 to 3, Of the 18
members favorably voting, 16 had been members of the Committee
when Bulletin No, 44 (revised) was issued a few months before
during the previous year. They constituted more than two-
thirds of the members of the Commlttee in offlce at that time,
(Affidavit of Mr, Werntz, paragraph 11.)

On April 8, 1959, the appellee Mr. Blough, as the
Institute'’s Director of Research, appeared as a wltness at
the SEC!'s rule-making hearing--g public hearing of whioch a
transcript is availlable to any member of the publioce.and
testified, among other things, that the Institute's Committee
had adopted and was about to send out the letter in question,
and read into the record the significant portion of the
letter. (See affidavits of Mr. Robert 0. Whitman, paragraph
6; and of Mr, Cook, paragraph 18,)

Thereupon this sult was fliled and at the same time
the restralning order was issued without notice,

It would appear from the affildavit of Mr. Cook that
he and his companies are opposing, before the SEC, the adoption
of the SE@'s proposed statement,
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1t also appears from Mr. Cook's affidavit (paragraph
28(d)(8)) and from Mr. Werntz's affidavit (paragraph 12(2))
that Indiana & Miohigan Electric Company, one of the appellants,
has been ordered by the Indlana State Public Service Commisslon
to eliminate from the stoockholders! equity sectlion of its
balance sheet i1ts account for deferred taxes and has appealed

that order to the Indlansa courts,

The alleged damage to the appellants

The appellants' complaint and affidavits allege
that 1f the letter is issued the appellants will be injured
as follows:

Each of the companies carries in its balance sheet
large sums (totaling for the three $65,000,000) in an account
for deferred federal inoome taxee which account appears in
a restricted surplus account in the stockholders' equity
gection of the balance sheet,

It 1s sald that if the letter is distributed then
because of the "prestige and authority of the Committee"
1t wlll "cause substantial numbers of accountants, financial
institutions, investment banking ccncerns, rating services,
financial analysts and governmental agencles to question the
continued inclusion of oredits for deferred taxes in the
earned surplus accounts" of appellants so that appellants
"'will be seriously interfered with in their deallings and
relationships with such persons and institutions,” (Com--

plaint, paragraph 29; affidavit of Mr. Cook, paragraph 21.)
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A8 we have noted, supra, p. 6, 1t is also alleged
that the appellees would not be financially able to pay
amounts sufficlent to meet the dameges that the appellants
might thus suffer, so that equity should enjoin the lebter
unless the Committee first follows the procedures which

the appellants ask and which are specified supra at p. 4.

The alleged intent to injure appellants

The complaint alleges that:

"30, The Inatitubte and the Committee know

that the foregoing /damage/ will result . . .

and intend that such . . | injury . . . shall

oecur . . . . 'The actions of the defendants

., . . are in wanton, reckless and wilful dls-

regard of the said consequences of thelr pro-

posed action,"

The only basis for the allegatlon that the Institute
and the Committee know of the alleged injury to the appellants
and "intend" that 1t shall ocour appears in the affidavit of
Mr. Whitman, at paragraph 6, wherein it 1s stated that Just
before the execution of that affidavit representatives of the
appellants met with the Committee Chalrman and with the
Director of Research but were unable to secure a commitment
"to delay the distribution' of the opinion letter,

There is nelther allegation nor suggestlon that the
opinion letter was almed at the appellants or that it was
intended to deal with the appellants except as the appellants,
like all other corporations issuing financial statements,

might come within the general purview of the letter,
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ARGUMENT

The appellants rely on the doctrine of "prims facie
tort."

The lower Court's opinion states:

"This court has been unable to find any
precedent under the doctrine of prima facie

tort or otherwise for a preliminary or final

injunetlon forbidding a group from publishing

and distributing opinions under clrecumstances

equivalent or even similar to these,"

This statement was made by the Court although dis-
tinguished counsel for the appellants had submltted an ex-
haustive legal memorandum of 31 pages, and a further memo-
randum of 5 pages in reply to the appellees! memorandum,
although counsel had fully argued his cause, and although
the Court itself, as 1ts elaborate opinion makes clesr, had
carefully and independently reseerched the cases,

Both authority and reason point to the entirely

insubstantial nature of the appellanta! claim.

We agree that New York law applles. But, as Mr.
Justice Botein has sald s0 aptly of the prima facle tort
doctrine, a cause of action "must be judged by its allega-
tions, not 1ts label." KXnapp Engraving Co, v. Keystone
Photo Engraving Corp., 1 A.D. 24 170, 172, 148 N.Y.S8. 2¢
635, 637 (ls‘t Dept. 1956). Prima facle tort does not make
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actionable every consclious or deliberate act or utterance
which has consequences damaging to someone. At mogt the
dootrine makes actionable damaging conduct--otherwlse law-

ful--

‘'when the intention to harm, as distinguished
from the intention merely to commit the act,
is present, has motivated the action, and has
caused the injury to plaintiff, all without
excuse or justification," See Mr. Justice
Breitel in Ruza v. Ruza, 286 App. Div. 767,
769, 146 N.¥.5. 2d BOB, 811 (lst Dept. 1955).

Thorough combing of precedents has led the appel-
lants to pitch thelr case on the decision of the New York
Court of Appeals in Advance Music Corp. v. fmerican Tobacco

_c__o_o, 296 N;Yo 79! 70 NoEo 26 401 (19“1’6)0

As the Court below made clear, that ease is wide

of the mark.
There the Court of Appeals reversed a decision

dismissing a complaint brought by a publisher of popular songs
against the sponsor, and its advertising agent, of a radlo
program known as "Your Hit Parade." The complaint alleged that
the program falsely represented to 1ts large audlence that 1t
had ascertained, on the basls of volume of sales, the nine

or ten most populsr songs each week, and the order of thelr
sales popularity; that in fact no such ascertainment was

made at all; that the plaintiff's songs were consisténtly
excluded from the hits, without Justification, or were

given an unjustifiably low ranking; that this was done with
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intent to injure the plaintiff; and that the plaintiff had,
indeed, been injured by a refusal of jobbers and others to
distribute plaintiffts songs to dealers because of thelr
omission or low ranking on "Your Hit Parade.”

The Advance Music case was thus a perfectly clear

case of wanton misrepresentation of fact, and came very close
to a case of common law unfair competition., The present case
is completely different. As pointed out in the opinion of
the District Court, the proposed letter of the Committee on
Accounting Procedure is simply an expression of opinion on

a general accounting question. Moreover, 1t is not alleged
that the opinion is not honestly held by the members of

the (ommittee who voted to issue the letter. In fact, as
found by the lower Court, the gommittee'a view is supported
by most respectable authority.-

#/ The Committee's position is followed by Arthur Andersag &
. Co., which audits the accounts of one~third of the elestric
and gas utility companles in the country; based on & survey of
the 1957 published stockholders reports of 353 utilities, of
206 reporting an asccumulated credlt resulting from the use of
liberslized depreciation under Section 167 of the Internal
Revenue Code, 176 treated the credit outside the equity-capltal
gsection of the balance sheet and only 50 companies trested the
credlit as elther earned purplus or restricted surplus. (Affi-
davit of Mr. F. Merrlill Beatty, passim). Alsa, the Public
Service Commission of the State of Indlana has ordered all com-
panies subject to i1ts regulations, lncluding plaintiff Indlana
& Michigan Electric Company, to cease treating the credlt for
deferred income taxes as & surplus account; the Federsal Power
Commission issued on May 29, 1958, an order that all public
utility companies subject to its regulatlion shall not inglude
credit for deferred income taxes in a surplus account., (Affi-
davit of Mr, William W. Werntz, paragraph 12), The SEC has
promulgated a proposed policy in accord with the Committee's
views and many public utility and other companies have en-
dorsed the SEC proposal. {Affidavit of Mr, George C, Christile,

passinm).
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The Advance Music case relied for support primarily

upon Aikens v. Wisconsin, 195 U.S. 194 (1904), a case in which
Mr. Justice Holmes held that "maliciously injuring"-- the

basis for prima facle tort--means "doing & harm malevolently
for the salte of the harm as an end in 1tself, and not merely
58 & means to another end legltimately desired." (195 U.S.
at 203). The New York Court of Appeals itself has taken the
same position in the recent decision of Reinforce, Inc. V.
Birney, 308 N.Y. 164, 124 N.E.2d 104 (1954):

"Tf the doers, by means not in themselves
unlawful, of acts not in themselves unlawful,
nave any proper purpose to serve, they are not
liable for the damage they cause /Cliting cases/.
Unions, as well as everyone else, may claim the
benefit of the settled rule that !'the genesls
which will make a lawful act unlawful must be
a malicious one unmixed with any other and ex-
clusively directed to 1nJurg and damege of an-
other'EZ%iting cgses/." 308 N.Y, at ’

124 N.E,2d at 106, -

In the present case there is no semblance of an
allegation that the Committee has reached its view of the
proper treatment of deferred income taxes, of universsl ap-
plication in the business*world, with the aim of effecting
injury to the pleintiffis.-

#/ Appellants have also invoked a case in which defendant

- d?:de %ifalse ggate?enttgg fagtscochgging pigintiff in a

cre rating of the g aintiff, U,8, Aluminum Siding Corp.

V. D‘un & BradSﬁ‘-e-éF: nco; L] UPpo [ A LLR W N 8).!

and two 1labor cases 1n which the New York Court of Appeals found,
respectively, that persuading members not to work for plaintliff
employer or with members of a rival plaintiff organization were
not justified by a lawful labor objective. Opera on Tour, Inc.
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Apart from the question of intent to injure, the
plaintiff in a prima facie tort case can get no relief where

there ims "justification" for the defendant's act, as was

recognized by the court in the Advance Music case. (296 N.Y.

at ___, 70 N.E.2d at 403). In the present case the District
Court sald, "The purposes of the defendant Institute are ade-
quate justification, Af justification, indeed, be required,
to permit the proposed communications." As is sald in

Prosser, Torts § 106 (2d ed. 1955), at page 720, "In general,

any disinterested motive of & soclally desirable kind will

gerve a8 a jJjustification.," That the proposed letter 1s an
expression of opinion on a matter of great public concern 1is
concluaively shown by the current interest taken in this

mabter by the Securities and Exchange Commisslion and the :
Federal Power Commission, It 1s difficult to concelve of ‘
a matter on which it would be more appropriate for & committee of |
accountants to express their professional opinion. I

(Continued from D. 1%&. |
v. Weber, 285 N.Y. 348, 34 N.E.2d 349 (1941); American Guild

of Husical Artists, Inc. v. PetrillO; 286 N.Y. §§53 36 iﬁ-Eoﬁd

2 . or out-ol-state Bupport, appellants rely pri-
marily on Mr. Justice Holmes' opinion in American Bank & Trust |
Co. v. Federal Reserve Bank, 256 U.S, 350, 358 (1921), iIn which |

defendant Federal Reserve Bank, motivated by "disinterested
malevolence," was pursulng a course of action which, in effect,
amounted to a run on plalntiff banks, We need not elaborate
upon the point that all these cases, involving words and action
specifically aimed solely at the plaintiffs concerned, have
nothing to do with the present case.



I1T

Particularly when a plaintiff requests drastic
equitable relief, a court will not recognlze merely specula-
tive or incidental injury.

The appellants do not claim that anythlng forces
acoountants to agree with the position taken by the Commlttee
on Accounting Procedure; Mr., Donald C, Cook, or other officers
of the appellants,are free to persuade accountants who review
sppellants' books that the Committee 1s wrong. When the
Federal Power Commission adopted a rule along the lines of
the Committee's opinion it made the point that exclusion of
provision for deferred taxes from surplus accounts "“will not
foreclose financial analysts, lnvestors and others from conw
sldering these amounts as part of equity capital if they think
proper, with such consequentlal benefits to the rating of the
sompany's securltles and costs of financlng as may result
therefrom." 23 Federal Reglster, page 4161 (June 12, 1958).

Mr. Cook has slready argued to the Securities and
Exchange Commission concerning the matter; in the future he
may or may not be able to persuade that Commission, and other
regulatory bodies, that the Commlttee's view ls ill-consldered.
If he falls he cannot complain that the appellees' acts are
the legal cause of appellants! difficulties. The New York
Court of Appeals has very recently ruled out any such complalnt
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in a case far more appealing than the appellants'. Brandt
#*
v. Winehell, 3 N.Y.2d 628, 148 N.E.,2d 160 (1958).

Iv

A specisal reason why a court of equity should not
grant relief in this case is that the court is being asked
to interfere with the internal procedure of a private,
voluntary, professional organization at the behest of persons
who are not even members of that assoclation,

The District Court found, "There is no adequate
proof (even if the plaintiff's had any right to insist on the
Committee procedures they mention) that the Institute's rules
have been or are about to be violated. In fact, the contrary
appears,"

The fact of the matter is that when the appellees
pointed out, in thelr motion to dismiss, that the appellants
had not alleged that the Committee was violating the rules of
the Institute the appellants replied in their legal memorandum
to the District Court that, "The power or lack of power to com-
mit the acts complained of is an irrelevant consideration,”
(See Plaintiffs! Memorandum in Support of Application for
Preliminary Injunction and in Oppositlon to Motion to Dismiss

#/ 1In that case the Court assumed that defendant acted with
~  an'evil motive." (3 N.Y.2d at , 148 N,E.2d at 164).
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Complaint filed with the District Court, at page 19.) 1In
other words, the appellants are attempting to persuade the
courts to determine how a committee of a private assoclation
should run its affairs. This thﬁ courts will not do: the
cagses to that effect are leglon. Even where a bar assocla-
tion admittedly had falled to follow its own organic law,

and even at the swlt of & member, a Court of Appeals would
not entertain an effort to have it supervise the associatlion's
procedures, becausgw~-

NIt 48 1dle %o expect that voluntary public
or community service, not involving the adminls-
tration of property or money, will ever be
carried on with the metlculous observance of
charters and by-laws required in the adminis-
tration of property or money. The interest that
holds communlty service organizations together
is not property but the unselfish spirit of
those willing to sacriilce thelr time and energy
to a public cause. That interest would not be
protected but destroyed by striect judlelal
aupervision of elections in such agencies on
complaint of thelr members. The court would
find itself a oconstant intermeddler in com-
munlity affalrs serving no purpose other than
to disrupt the morale and good will of volun-
tary organizationa. To make communlty service
as technical as business dealings would be to
destroy the spirit which sustains it." United
States ex rel. Noel v. Carmody, 80 App. D.T.

b0, . , 5); and see Chafee,
The Internal Affalrs of Associations Not for
Profit, 43 Harv., L. Rev. 993, 1027 (1930).

*/ E.g., Welnstock v. Ladisky, 197 Misc. 859, 98 N.v.S8.2d
- 8s, 10 up. Cbt. 1 Nulty v. Hlgginbotham, 40
So.2d 414 (Ala. 194k4); State ex rel. Em%EE V. Ranawha

;
County, 78 W.Va, 168, 88 S.E. 60Z, 664, 20 ALR.. 1030, 1033
(2916;; Am, Jur., Assoclations & Clubs, B 6, .
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Not only do appellants ask the Court to prescribe
what procedures this professional organization shall follow,
but & grant of their request would dictate how the opinions
of such an organization on matters of public interest should
be formulated. A strong reason why &ppellants should not be
granted an injunetion pending this appeal 1s that injunctive
relief under these circumstances would violate the Federal
and State constitutional guarantees of free expression.

In the leading oase of Marlin Firearms Co. V.

Shields, 171 N.Y. 384, 64 N.E. 163 (1902), which involved an

attempt to enjoin disparagement, by clearly false statements,
of the quallty and safety of guns manufactured by the plaln-
tiff, the New York Court of Appeals sustalned a demurrer to
the complaint on the ground that the rellef requested would
be a prior restraint in violation of the freedom of speech
provisions of the New York Constitution., Marlin was a fapr
more persuasive case for injunctive relief than the present
one in that there defendant's statements did not concern all
enterprises, or even all gun-makers, but were specifically
directed at the plaintiff and ite products and were dellber-
ately untrue and gpiteful fabrlocations. Nevertheless, the
Marlin case states the law not only in New York but in the
vast mejority of other jurisdictions. See Annotation, In-
Junction as Remedy in Case of Trade Libel, 148 A.L.R. 854
(1944).
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Appellants relied, below, on Chief Judge Cardozo's
opinion in Nann v. Raimist, 255 N.Y. 307, 174 N.E. 690 (1930),
to belittle the authority of the Marlin case. The Nann ocase
involved a dispute between two competing unions, The Court
of Appeals approveg an injunction against defendant's picket-
ing, because of a history of violence in connection with
previous picketing, but expressly refused to enjoin the de-
fendanta' distribution of cilroculars and handbills which
specifically attacked the plaintiff unlon. In explaining thils
refusal the eminent Chief Judge saild: "Equity does not inter-
vene to restrain the publication of words on a mere showing
of their falsity."-~citing the Marlin case. (255 N.Y. at____,
174 N.E. at 694). He went on to explain that equity will
act only where essential to preserve a property interest--

"threatened with impailrment by illegal com-
binations or by other tortlious acts, the publi-
cation of words belng merely an instrument and
inclident, ... Courts have enough to do in re~
straining physical disorder without busying thenm=
selves with logomachles in which the embattled
words are the expression of the opinion of the
wrlter or speaker., If there 1s redress for such
a wrong, unassocliated wilth wrongful sets, the
remedy 1s not in equity." Ibid. "What is wrong
must be so clearly wrong that only 'disinterested
malevolence! {American Bank & Trust Co. v, Federal
Reserve Bank of Atlanta, S, , 358,

.0« s 500, .Ed, 983), or something close
akin thersto, can have suppllied the motive ﬁower
(Steinert & Sons Co. v. Tagen, 20; Mass, 394,
3§ij §5; iilgo 5821:] :;2 LtRl ] 'Sl 1013)0 If leBB
than this appears, a ocourt of equity will stand
aslde." (255 N.Y. at , 174 N.E. at 695,
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The appellants have also suggested that the Marlin

case wes overruled sub silentlo by the Advance Muslic case,

where the New York Court of Appeals sustained a cause of
aotlon based upon false representations over the radio. The
appellants invoke the court'!s statement in that case that

the complaint disclosed "a case for relief either at law or
in equity." 296 N.Y. at ____, 70 N,E.2d at 403, But the

very sentence containing that statement referred to the second
cause of action in the complaint, and that cause of action was
one only for damages. See the opinlon of the Appellate
Division, 268 App. Div. 707, ______, 53 N.Y.S.2d 337, 339-40
(1st Dept. 1945). And in the sentence preceding the one
quoted, the Court of Appeals had sald that 1t was not decld-
ing "anything in respect of the nature ol the Jjudgment to
which the plaintiff may be entitled." In short, the court
deoided only the abstract proposition that a cause of action
had been alleged--not that a case for equitable relief had
been stated. And in at least two authoritative decisions

since the Advance Music case the Marlin case 18 recognized as

still stating the law of New York. Donnelly v. United Fruit
Co., 4 App. Div. 2d 855, 166 N.Y.S.2d 392 (lst Dept. 1957);
Evershgrp, Inc, v. Pal Blade Co., 182 F.2d 779, 781 (24 Cir.
1950) . |

#/ Equity's refusal to interfere with the expression of
- opinion is emphasized by a recent decision of the Supreme
Court of Massachusetts in Xreblozen Research Foundation v,
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prescribing for a private, voluntary assoclation & course

of procedure as to how its committee is to arrive at an
opinion makes it all the more unprecedented and obnoxicus to
elementary conceptions of chancery jurlsdiction,

Finally, as %the affidavit of Mr. John L. Carey,
Executive Director of the Institute, filed by the appellees
with this Court shows, the Committee is to go out of exist-
ence as of September 1, 1959, as a result of the adoption
by the Institute of a new program which has long been under
gtudy. The Institute, understandably, proposes that the
Commlttee wind up its affalrs before the new program goes
into effect. An injunction pending appesl would be an
obvious impediment to the completion of this transition and
could even lead to such confusion and delay in the Insti-
tute's processes as to accomplish the appellants! aim
without ever being brought to a final determination on the
appeal.

Issuance of the injunction would create the
spectacle of the SEC's having been advised of the Committee's
opinion in a public hearing but the Institute!s own members
being deprived of that same lknowledgs unless they happen to
read the advance sheets reporting the lower Court's oplnion
in which the letter is quoted in full. It 1s unthinkable
that equity should ocreate any such state of affalrs.
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CONCLUSION

The injunction should be denied, Indeed, on lts

own metion, this Court should dismiss the appeal as insub-

stantisl as did the court in Jimenez v. Barber (252 F.2d at
554).

Reapectfully submitted,

HOWARD C, WESTWOOD
FONTAINE C, BRADLEY
STANLEY L. TEMKO

Attorneys for Appellees

GEORGE C, CHRISTIE
PHIL R, STANSBURY

Of Counsel




APPENDIX .

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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APPALACHIAN POWER COMPANY, OHIO POWER COMPANY
‘and INDIANA & MICHIGAN ELECTRIC COMPANY,

Plaintiffs,
-againgt- Civil 145-161
AMERICAN INSTITUTE OF CERTIFIED PUBLIC
ACCOUNTANTS, L. H, PENNEY, WILLIAM W, OPINION
WEBNTZ and CARMAN &, BLOUGH, #25150
Defendants.
APPEARANCES:

Simpson Thacher & Bartlett
Attorneys for Plaintiffs
120 Broadway, New York, N.Y.
Whitney North Seymour, Richard M. Dicke,
William J, Manning,
Of Counsel,

Howard C. Westwood, Fontaine C, Bradley, Stanley
L. Temko
Attorneys for Defendants
c/0 American Institute of Certified Public Accountants
270 Madison Avenue, New York, N.¥Y.
-and-
Covington & Burling
Union Trust Bullding
Washington, D.C.
Rinaldo L. Blanchi, George €., Christie, Phil R.
Stansbury,
0f Counsel.

LEVET, D.J.
This is a motion for preliminary injunction to restrain the

daefendants from the promulgation or distribution of certain opinions




recommending certain accounting practices which allegedly affeot
plaintiffg! finsncial svatements, unless a walting perlod of 60
days elapses, and certain other prerequisites are complled with.

The above-named plaintiffs, public utility companies,
engaged in the sale of power, seek & preliminary injunction to
enjoin the defendant American Institute of Certified Public Ac~
countents (hereinafter called "Institute") and the individual
defendants, certain officers or Committeemen of said Institute,
from adopting, issuing, promulgating, oiroulating, printing or
in any manner publishing to the members of the defendant Institute
" or to any members of the accountancy profession a certaln proposed
letter. This letter 1s to the effect that the sald defendant In-
gtitute or its Committee on Accounting Procedure (hereinafter
called "Committee") is of the opinion or recommends that charges
mede to ineome in recognition of the deferral of income taxes should
not, in sccordance with generally accepted accounting principles, be
credited to earned surplus or to any other account included in the
stockholdera! equity section of the balance sheet. The plaintiffs
seek to enjoin the distribution of sald letter until such time as
the defendants and the Committee shall have submitted a draft there-
of to certain persons; a period of not less than 60 days shall there-
after have elapsed, and the Institute's and its Committee's practlces
and procedures with respeot to the publication of accounting research

bullétins ghall otherwige have been complied with.

-2&




The Letter in dispute is as follows:

" AMERICAN INSTITUTE OF CERTIFIED PUBLIC AGCOUNTANTS
"270 Madison Avenue, New York 16, N.Y,

"April 15, 1959

'To the Members of the American
Institute of Certified Public Accountants

"Gentlemen:

"Question has been raised with respect to the intent of
the committee on accounting procedure in using the phrase !
deferred tax account' in Accounting Resesrch Bulletin No. Ly
(revised), Declin%nsnbalance Depreciation, to indicate the ac-
count to be credited for the amountv o e deferred income tax
(see paragraph U4 and 5).

"Phe committee used the phrase in its ordinary connotation
of an acocount to be shown in the balance sheet as a liability
or a deferred cradit. A provision in recognition of the defer-~
ral of income taxes, being required for the proper determina-
tion of net income, should not at the same time result in &
credit to earned surplus or to any other account included 1in
the stockholders' equity section of the balance sheet,

"“Three of the twenty-one members of the committee, Messrs.

Jennings, Powell and Staub, dissented to the issuance at this
time of any lebtter interpreting Acoounting Research Bulletin No.,

Ly (revised).
U COMMITTEE ON ACCOUNTING PROCEDURE

"By William W. Werntz, Chairman"

By ocroms-motion the defendants have moved for an order
pursuant to Rule 12(b) of the Federal Rules of Civil Procedure dis-
- missing the complaint on the ground that 1% falls to state a claim

against them upon which rellef can be granted. Since matters outside

Y, o
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the pleadings have been presented to the court, and since the partles
have submitted such proof, I am treating this motlon as one for sum-
mary judgment as provided in Rule 56 of the Federal Rules of Civil
Procedure.

The complaint herein, seeking permanent injunciive yellef,
was filed on April 15, 1959, This application apparently is based
upon the following assertions of the plaintiffes

(1) Plaintiffs, three operating electric utility com-
panies have recorded on thelr books of accouht, pursuant to certain
alleged applicable requirements of state regulatory agencles, sn
aggregate of more than $65,000,000 in accounts designated as "Earned
Surplues Restricted for Future Federal Income Taxea," In this con-
neotion plaintiffs contend that these amounta have been 80 acerued
by them in accordance with accounting principles which heretofore
have been generally accepted over a period of years by all of the
well-known accounting firme experienced in utility accounting.

(2) The defendant Institute, through its Committee, from
time to time publishes accounting research bulletins which are al-
legedly "accepted" by state and federal regulatory agencies, includ-
ing the Securities and Exchange Commigsion, members of the account=-
ing profession and interested members of the business community as
establishing the accounting principles which must be followed by

the accounting profession.




(3) Prior to the present dlspute in reference to perti-
nent accounting procedures, 1t is sald that the Institute had
adopted procedures prerequisite to the publication of such opinions
and recommendations. These procedures included, 1t ig said, the cir-
culation of so-called "exposure drafts of any proposed opinion" to &
certain group so that the members might oomment thereon, and & fur-
ther procedure involving the submission of a go-called "ballot draft"
to members of the Committee so that they could vote upon the proposed
opinion.

(4) Plaintiffs aver that the defendants have known account-
ing practices of plaintiffs in reference to these ratters and have
had full knowledge that plaintiffs have accumulated more than
$65,000,000 in these accounts,

(5) It appears that in a proceeding before the Securities
and Exchange Commission the Chairman of defendants! Committee and
1ts Director of Research stated that they were about to mail under
the authority of the Institute and the Committee to members of the
Institute and other recipients of bulletins a letter with respect to
the deferred tax account to the effect that "a provision in recogni-
tion of .the deferral of income taxes, being required for the proper
determination of net income, should not at the same time result in 2
oredit to earned surplus or to any other account included in the

stockholders' equity section of the balance sheet."
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(6) Plaintiffs claim that the defendants in preparing and
intending to publishthis letter are 'without legal Justification,"
that their acts "bear no reasonable relationship to any benefits
which the defendants may be seeking or to any legltimate purpose,”
and that the actions of the defendants in connection with the pro-
posed distribution of the said letter and the opinion contalned
therein are "in wanton, reckless and wilful disregard of the said
consequences of their proposed action."

(7) As a result, plalntiffs assert that substantial
numbers of acecountants, financial institutions, eto, will questlon
the plaintiffs' continued inclusion of credits for deferred taxes
in earned surplus and as a result plaintiffs "will be seriously In-
terfered with in their dealings.", etc. and, as¢ stated by Donald C.
Cook, & vice~president of each of the plaintiff corporations:

##*The removal of more than ?65,000,000 from the

gommon Soek ey o e B miting. ino. shors, sern bov-
rowing power of glaintiffa under applicable statutes so

ag to decrease the amounts which plaintiffs can borrow
from banks by $6,5005000.***" (affidavit sworn to May 6,

1959, item 21, p. 13
The defendants in their opposing papera point out thatt
(1) The letter, the issuance of which, without certain
preliminaries, plalntiffs oppcse, was adopted by the Commlttee in
conformity with its established procedures; wWas specifically approved
by over two~thirds of the 21 members of the Committee; that under

the Committee's procedure & two-thirdsvote -- that 1is, 14 out of 21
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members -- ls sufficient to adopt an opinion or recommendatlon.

(2) The opinions of the Committee have no offtcial effect.

(3) The Committee procedures do not require the so-called
"exposure" in draft form of the proposed letter, though on occasion
in the past, this "ezposure" procedure has been employed.

(4) a., The Committee's position as to the accounting
practice in question is followed by Arthur Andersen & Co., publlc ac-
countants, who audit the accounts of one-third of the ubtility com-
panies in the country;

b, Based on a survey of the 1957 published stock-~
holders' reportes of 353 utility companies, of 206 companies report-
ing an acoumulated credit resulting from the use of the liberalized
depreciation under § 167 of the Internal Revenue Code, 176 trested
the credit outside the equity-capital section of the balance sheet
and only 50 treated the credit as elther earned surplus or restrict-
ed surplus;

¢. The Public Service Commission of the State of
Tndiana has ordered all companies subject to its regulations, in-
cluding plsintiff Indlana & Michigan Electric Company, to cease
treating the credit for deferred income taxes as a surplus account;

d. The Federal Power Commisslon on May 29, 1958,
jgsued an order to the effect that all public utility compénies sub-

Jeet to 1ts regulations shall not include credit for deferred income

taxes in a surplus account;




e. The Securitles and Exchange Commlssion has §r0~

mulgated a proposed policy in accord with the Committee's views,
Jurisdiction herein is based upon diversity of citlzen-

ship. Hence, the law of the State of New York 1s applicable. The
plaintiffs predicate the validity of their complaint upon the doc-
trine of "prima facie tort." They rely upon the New York cases of
Advance Music Corporation v, American Tobacco Co., 296 N.¥. 79
(1946); Opera on Tour, Ins. v, Weber, 285 N.Y, 348 (1041); American

Guild of Musical Artists v. Petrillo, 286 N.Y, 226 (1941).

Subsequently, in other decisions New York courts have dis~-
cussed this doctrine of so-called "prima facle tort." Among these
are Brandt v. Winchell, 263 App. Div. 333 (1st Dept., 1954); Brandt
v. Winchell, 286 App. Div. 249 (1lst Dept.»1955), affirmed 3 N.Y.24
628 (1958); Ruza v. Ruza, 286 App. Div, 767 (lst Dept., 1955); Knapp
Engraving Co. Inc. v. Keystone Photo Engraving Corp., 1 App. Div, 2d

170 {(1st Dept., 1956}, See aiso Benton v. Kennedy-Van Saun Mfg, &
Eng. Corporation, 2 App. Div. 2d 27 {lst Dept., 1956); Iravelers In-
demnity Company v. Unger, 4 Misc. 2d 955 (8.0t., Queens Co., 1956);
Green v. Time, Inc., 147 N.Y.S. 24 828 (8. Ct., N.Y. Co., 1955), af~
firmed 1 App. Div. 2d 665 (ist Dept., 1955), affirmed 3 N.Y, 2d 732

(1957).

The essential elements of "prima facle tort" include the

following:
(1) There must be an intent %o injure plaintiff, at least

to the extent of infliction of wrongful harm upon plalntiff without
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just cause or excuse, Beardsley v. Kilmer, 236 N.Y. 80 {1923); Ruza
v. Ruza, 286 App. Div. 767 (1lst Dept., 1955); Advance Music Corpora-

tion v, American Tobaceo Co., 296 N.Y. T9 (1946),

In Ruza v. Ruza, supra, Mr. Justice Breltel wrote:

The key to the prims facle tort is the infliotion of
intentional harm, resulting in damage, without excuse or
Justification, by an act or a serles of acts which would
otherwise be lawful, The need for the doctrine of prima
faele tort arises only because the specific acts relled
upon -~ and which it 1s asserted caused the injury -« are
not, in the absence of the lntention to harm, tortious,
unlawful, and therefore, actionable, The remedy is in-
voked when the intention te herm, as distinguished from the
intention merely to commit the act, ls present, has mobti-
vated the aotion, and has caused the ineury to plaintiff,
all without excuse or Justification." (p. 769)

In Knapp Engraving Co, Inc. V. Keystone Photo Engraving

Corp., 1 App. Div. 28 170 (1st Dept., 1956), Mr. Justice Botein, now
Presiding Justice of the First Department Appellate Division, wrote

of prima facle tort:

"1t attempts to justify the omission of these
conventional tort requirements on the ground that the
counterclaim should be regarded as & 'prima facle
tort!, A cause of action, however, must be judged
by its allegations, not 1its label., A prima facle
tort derives from the anclent form of actlon on the
case, covering those situations where intentional
harm has been iInflicted, resulting ln damage, by an
ast or series of acts which might otherwise be lawful
and which do not fall within the categories of tradi-
tional tort actions (Alkens v, Wisconsin, 195 V.S,
194; Opera on Tour v, Weber, 285 N,¥, 348; Amerlcan
guild of Musical aArtists v, Petrillo, 286 N.¥, 226;
Advance Music Corp. v. American Tobacco Co., 296 N.Y.
79; Brandt v, Winchell, 283 App. Div, 3;8, amended
complaint dismissed 286 App. Div. 249)." (p. 172)
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(2) Justificatlon may be viewed as a neutralizing factor
that overrides the intent tg injure, What constitutes Jjustificatlon
18 a pollicy consideration, In Reinforce, Inc, v. Birney, 308 N.¥Y,.

164 (1954), Desmond, J., wrotei

"wx¥Tf the doers, by means not in themselves unlawful,
of scts not in themselves unlawful, have any proper
purpose to serve, they are not liable for the damage
they cause (Peabody, Jr., & Co. v. Travelers Ins, Co.,
240 N.Y. 511, 5193 Al Raschid v, News Syndlcate Co.,
265 N.Y, 1).%**' {p, 169)

In Beardsley v. Kilmer, 236 N,¥Y. 80 (1923) the concept of

justificstion was expressed as follows:

"a##The questlon how far one lndividual shall be re-
gtrained from doing acts which are inherently proper
out of respeot for the rights of others is bound to
be & delicate one. The proposition that a man may

" not dig a well upon his own land or enter upon a law-
ful businese 1s one to be advanced with congiderable
caution and the cases seem firmly to establish the
rule that if he digs a well because he really wants
the water or starts the business for personal advan-
tage or gain his neighbor is without remedy however
much he suffers, and even though the act may also have
been tinged with animosity and malice." (pp. 89-90)

In Brandt v. Winchell, 3 N.Y. 2d 628 (1958}, Chief Judge

Conway stated:

Nxa#Phe law i now settled in this State that, 'Even

a lawful act done solely out of mallce and illwill %o
injure another may be actionable.' (A1 Raschid v, News
Syndicate Co., N.Y. 1, 4, emphapsis suppliled; see,
algo, Beardsley v. Kilmer, 236 N.Y, 80,) Thisz is not
to say that the present state of the law is that an act
not otherwise tortious will, without exception become
actionable when it i1s done with the blameworthy purpose
of inJjuring another and such other 1s in fact lnjured.
There are situations where for one of several reasons

(1) Recent Developmentse in the New York lLaw of Prima Facle Tort, 32
st. John's Law Review, 282, 288,
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a court is constrained to ignore the wrongful motive

of the actor. For example, & court may be prompted

to disregard the actor's motive by reason of the para~
mount considerstion of the public welfare, Accordingly,
it may fairly be sald that whenever the gist of an al=-
leged ocause of action (as here) is that an otherwise
lawful set has become unlawful because the actor's
motives were malevolent, the court is called upon to
analyze and welgh the conflicting interests of the
parties and of the publlc in order to determine which

shall prevail." (pp. 634-635)
(3) Damages, which must be speclally pleaded. Rager V.
MoClogkey, 305 N,Y. 75 (1953); Brandt v. Winchell, 286 App. Div.
249 (1st Dept., 1955), affirmed 3 N.¥. 2d 628 (1958); Faulk v, Aware,
Ing., 3 Mise. 2d 833, 839 (8.Ct., N.¥. Co., 1956) affirmed without
opinion 3 App, Div. 2d 703 (lst Dept., 1957).
In Brendt v. Winchell, supra, the Appellate Division, 1st

Department, in a per curiam oplnion stated:

"k%4The amended complaint proceeds solely on the theory
of prima facie tort, As we previcusly noted, damage 1s
an essentlal element in a cause of action for prima facle
tort and must be pleaded specially, for 1t consisis of
injury due to loss in plaintiffi!s occupation or business

(see 283 App. Div, 338, 342)." (p. 250)
Although "the most conspiouous use of tie prima facle tort
doctrine has been to create new causes of actlion where th%zglaintiff'a
claim does not fall within a traditional tort category," as Mr,

Justice Breltel seid in Ruza v. Ruzs, 286 App. Div, 767 (1lst Dept.,

1055): "A bad complaint is not made good by the blanket assertion
that it pelies on the doctrine of 'prime facle tort.'" (p. 769)

(2) The Prima Facle Tort Doctrilne, 52 Columbia Law Review 503, 512,




Plaintiffs, although not members of the Institute, seek to
foree it to follow certain prerequisites to publication of oplnions
of the Institute's Committee, Plaintiffs, having adhered to certaln

> accounting procedures for several years, have recorded in "restricte
ed earned surplus accounts" some $65,000,000, representing credits
for payment of federal income taxes which may have to be paid in the
future. Now, urge the plaintiffs, the Institute's Committee's op~
inion will or may be acocepted by the Seourities and Exchange Com-
mission in rulings on financial statements.

The facts in the oase of Advange Music Corporation v.
American Tobacco Co., 296 N.Y. 79 (1946) are basically different
from those in the preaent case:

(1) There, the defendant misrepresented the nature of the
survey of the popularity of the songs presented based on sales -- @&

fact not an opinion.
(2) The defendant's acts and representations definitely

and directly affected plaintiff's sales. A business interference

resulted,
(3) Damages naturally flowing from the acts and misrepre-

gentations of the defendant and causally affecting the sales of the

plaeintiff were set forth,
- (4) No justification for the defendant's acts appeared,

Here, the communications which defendants intend t0 pro-
mulgate do not mention plaintiffs, The plaintiffs, like other

business enterprises which may be affected, may, if they so elect,




appear before the appropriate governmental body to sustaln thelr own
contentions, There 1s no misrepresentation, no fraud, The acte of
the defendants can hardly be termed wanton. The purposes of the
defendant Institute are adequate justification, 1f justification,
indeed, be required, to permit the proposed communications. There
18 no adequate proof (even if the plaintiffs had any right to in-
sist on the Committee procedures they mentlon) that the Institute's
rules have been or are about to be violated, In fact, the contrary
appears., | ”

There is no allegation that the method of accounting pro-
posed by defendants is Iinherently false or fraudulent, On the con-
trary, it is supported by respectable authority. Nelther is there
any allegation of special dameges, except in the most general and

speculative terms,
This sction is not to prevent interference with plaintiffs!

contracta, their sales or their property. It seeks to delay the dis~
tribution of an adverse opinion relative to accounting procedures.
True, it may ultimately affect plalntiffis! appllcation for credit.
However, such & result is collateral, not direct, an effect which
incidentally flows from a Justifiasble act. The plaintiffs may have
grievances, but they relate to the distribution of honest opinions,
not facte. No threat of intentional, unjustifiable harm to plain-
tiffs' business rights or property exlsts.
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This court has been unable to find any precedent under the
dootrine of prima facie tort or otherwise for a preliminary or final
injunction forblidding a group from publishing and distributing op-
1nions under circumstances equivalent or even aimilar to these.

Accordingly, the application for preliminary injunction
must be denied and the complaint dismissed and summary Judgment

granted,

Settle order on notilece.

Dated: New York, N. Y.
May 20, 1959 United States District Judge
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