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tion of section 14 beyond its present limits, the Commission doex 1o
urge its adeption. However, since 1t 1s advanced by important gronys
within the securities industry, the Commission does feel obligated to
express its belief that the investing public would be benefited by ex.
tending to corporations generally the disclosure requirements of the
-proxy rules. The proposal would undoubtedly give the investing pub-
‘e & greater voice in the management of those corporations whivt
would be brought under these disclosure requirements.

Representatives of the Investment Bankers Association of Americs
and of the National Association of Securities Dealers, Inc., state thar.
since the proposal concerns primarily the exchanges and corporate is
suers, they neither recommend nor oppose it.

M, INSIDERS’ TRADING PROFITS

(1) Section 16 (a) of the act requires officevs, divectors. and 0o -
cent stockholders of corporations having equity securities registered o
national securities exchanges to report their transactions in the equity
securities of such corporations. Representatives of the New York Cuyb
Exchange and the New York Stock Exchange propose that section 10
(a) be made applicable not only in the case of corporations havine

equity securities registered on a national securities exchange, hut alsq
in the case of companies which are engaged in interstate commerce or
the securities of which enjoy an interstate over-the-counter market. In
general, the extension would not apply to companies without secuvities
registered on an exchange which have less than $3,000,000 of asscets or
fewer than 800 stockholders. Again, because this proposal would sotie-
what enlarge the area of the application of the act, the Commission’s
position is similar to that which it has taken with respect to the pro-
posal to extend the proxy section. The Commission recognizes that its
adoption would provide an additional important safeguard to the in-
vesting public. The position of the Investment Bankers Association of
America and of the National Association of Securities Dealers, Inc., is
likewise similar to that on section 14. “ /

(2) Section 16 (b) of the act recognizes that profits realized by offi-
cers, directors, or 10-percent stockholders from any purchase and sale,
or any sale and purchase, of any equity security within a period of 6
months rightfully belong to the corporation and should be recoverable
In an action by, or on behalf of, the corporation, Representatives of
tye,sec_ur}tles’ mdustry propose that section 16 (D) be repealed. The
Commission is unalt€rably opposed to this suggestion, since it would
strip investors of one of their most essentiul protections.

It has been asserted that the provision operates to deter insiders
from m_e_l:kmg pu1‘cha§ses to retard a falling market. But if an insider
really wishes to cushion a decline, section 16 (b) does not make it un-
lawful for him to do so. It 1s only where the insider makes a profit
within the relatively short periad of § months that his profit is re-
3u11ied to be turned over to the corporation. Furthermore, that par-
\17011 lgctlr g};;gument _f?r repealh ?f :sectlonll_(i (b) bresupposes that insideys
vould act to bolster the market by trading primarily against the trend,
i’t“g’éngi In weak marlkets and selling in strong markets, But, even if
::-lmt taﬁ:uggzgi -_téyxt.some_ corporate officials would so act, the mere fact
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o

heneficiaries has never been conzidered an wdequate reason {or an abo-
lition* of the prohibition agamst self-dealing by trustees i t‘mqt—,
property. - ' )
‘Moreover, even if insiders would purchase in order to bolster the
market, there is serious doubt whether juvestors would always he bene-
fited. If the market continued to fall after the insiders had attempred
to support the market, their activities would have injured those stock-
holders who had been induced not to sell and those new investors who
had been induced to purchase by the false appearance of stability
thus created. ;
"It has been argued that section 16 (1) applies in some instances o
profits even though made without the usc of inside informaton. This
argument is clearly beside the point. The mere existence of tempta-
tion on the part of fiduciaries to abuse then position huas traditionally
led the courts to bar them from activities in fields wheve such e p-
tations exist. Thus, where trustees acting in their own interests deal
with trust assets, it has long been settled that they will he reqguired to
secount for any personal profits made regardless of whether in fact
they take advantage of their position n the particitar transnetion and
1‘§ga';§‘dless of whether the beneficiavies suffeved. Shuilarly. a corpo-
rate officer may not acquire for himself an opportunity which is avail-

‘able to his corporation even though it cannot be demonstrated that

the corporation has been damaged by the acguixition. And this is
true even where the corporation has not lad the financial resources to
avail itself of the opportunity. The deterrent of section 16 () to

in-and-out trading by insiders is thus consistent with the time-honored

doctrine that a trustee must avold any activity which involves even a
remote possibility of a conflict of interest between his fiduciary obli-
gations and his personal self-interests.  The Commission is convineed
that any legislation which sought to distinguish between sifuations

“where inside information is actually used and, those where it s not

used would be self-defeating because of the inherent difficulties of
establishing the use of inside information in particular cases,
It may also be urged with much force that even to the extent that

seetion 16 (b) may permit the recovery of profits made without the

use of inside information it achieves a Lighly desirable objective. 1t

is to be doubted whether the interests of security holders are benefited

when the attention of their oflicers and divectors is diverted from the
corporation’s affairs to stock market speculation 1 1ts securities.

- Representatives of the sccurities industry couple their proposal to
Tepeal section 16 (b) with a suggestion that section 16
‘that insiders, instead of reporting their transactions monthly, do so

(a) require

within 10 days after becoming officers, directors, or 10-percent stock-
holders. They assert that the publicity provisions of section 16 (a)
. { Although
the reporting of transactions may in some cases operate as a deter-
rent, it cannot be expected (o prevent insiders from taking advantage
of inside information. The temptations and the potential veturns
are too great to be effectively overcome merely by subsequent pub-
licity.” Tt was because the Congress did not believe that publicity
alone would be suflicient that it defined the standard in section 16
(b)—that insiders, because of theiv fidueiary velationship. should not
trade in-an-out in the securities of their companies for their personal
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gain. The consequences of failing to comply \\'ifll this standard ap
not penal. The section does not muke insiders” trading indawful;
it does not even subject Insiders to Injunctive 1}1‘1)000,(11“;{.\:.. Tt shmply

uards against the use of inside information since such infirmation
1s not the personal property of the insiders themselves and since any
profits resulting from its use belong to the nsiders no more thay
does the inside Information itself.

N. LIABILITY FOR FALSE INFORMATION FILED WITIL THE COMMISSION

Section 18 (a) of the act deals with civil liabilities for false or
misleading statements in documents filed with the Commission. The
provision imposes on a plaintiff the burden of proving that the price
at which he bought or sold was affected by a particular false or mis-
leading statement. Although a false or misleading statement filed
with the Commission is likely to have an effect upon the market
price of a security, it would be difficult, if not impossible, to prove
in a given case that a particular statement had produced a fluctua-
tion. The section in any event requires a plaintiff to sustain the
burden of proof that he velied upon the false or misleading state-
ment and that he was damaged by such reliance. Where a plain-
tiff has relied upon a false or misleading statement and has been
damaged thereby, the Commission believes that it is extremely un-
fair to require him to prove the totally irrelevant factor thai the
price was affected by the statement. The Commission, thercfore,
urges that section 18 (a) be amended by striking out the words “at
a price which was affected by such statenient.”  Representatives of the
securities industry oppose the suggestion,

0. ENFORCEMENT OF RULES OF NATIONAL SECURITIES EXCHANGES

Section 6 (b) of the act provides that no registration of a national
securities exchange shall be granted or remain In foree unless its rules
make adequate provision for disciplining menibers for conduct in-
consistent with just and equitable principles of trade. Section 19
(b) also authorizes the Commission to alter or supplement rules of
exchanges with respect to certain matters where the public interest
SO requires.

By enacting these provisions, the Congress clearly recognized that
the rules of national securitics exchanges do not concern their mem-
bers alone, but that they direetly affect the interests and safety of the
investing public. Accordingly, the Congroess charged the Commission
with the duty of requiring that the rules of exchanges meel standards
appropriate for institutions aflected with n public interest. Newver-
theless, there appears to be a loophole in the section. Now here Is it
made clear that the Commission has authovity to require exchanges
to enforce these rules. Thus, by acdopting rules without doing any-
thing to carry them ont, an excliange may pay mere lip service (o the
congressional mandate. "This leaves the Commission in the anomalons
position of having responsibility under the statute witly respect, (o
certaln exchange rules without any clear power fo =ce 1o it that they
do not become dead letters. The Conmission, therefore, recommends
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