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a general voting permit thereafter issued to i t  by the Board of Governors and 
which is determined by such Board to  be primarily engaged, directly or indirectly, 
in the business of holding the stock of, and managing or controlling, banks, banking 
associations, savings banks, or trust companies. The Commission shall be given 
approyiate  notice prior to any such determination and shall be entitled to be 
h ~ n . r r l----- -. 

Make such amendment as  may be necessary to exempt from the "investment 
adviser" provisions of the bill those holding company affiliates which are exempted 
from the provisions of the bill relating to  investment companies. 

Make a n  appropriate amendment to  section 26 (a) of the bill t o  make i t  clear 
for the purposes of such section tha t  a t  least in the case of any trustee which is a 
member bank of the Federal Reserve System the statement of the trustee's com-
bined capital and surplus in its most recent published report of condition shall be 
conclusive. 

The Board recommends tha t  such amendments be made to the bill. 
Very truly yours, 

CHESTER MORRILL, Secretary. 

SECURITIES COMMISSION,AND EXCHANGE 
T17uskzngton,April 18. 1940. 

Re Investment company bill (S. 3580). 
OF THE FEDERALBOARDOF GOVERNORS RESERVESYSTEM, 

Washington, D.  C. 
GENTLEMEN:The Securities and Exchange Commission is prepared t o  recom- 

mend to the subcommittee of the Banking and Currency Committee of the 
Senate, before which hearings on the above bill are currently being held, tha t  the 
bill be amended in the fo!lowing respects: 

1. By adding to section 3 (c) an additional paragraph which will exclude from 
the definition of "investment company" those bank holding-company affiliates 
which hold general voting permits issued by your board and which are primarily 
engaged in bank holding-company activities. 

The necessity of distinguishing between investment companies on the one hand 
and those companies which are primarily holding companies on the other is, of 
course, recognized in the bill. Section 3 (b) of the bill is particularly addressed 
to this problem, various phases of which are also dealt with in sections 3 (a) (2 )  
and 3 (c) (4). The Commission understands, however, from conversations 
between members of its staff and members of the staff of your Board, tha t  the 
exceptions provided in section 3 (b) may not in all cases be adequate to  exclude 
bank holding-company affiliates of the type above referred to. The Commission 
also recognizes tha t  the determination of borderline cases, which under section 
3 (b) (2) of the bill is committed in the first instance to  the Commission, can 
more appropriately be made a function of your Board when the company involved 
is a bank holding-company affiliate. On the other hand, the Commission feels 
tha t  in any proceeding of this character before your Board, the Commission should 
be entitled, if i t  desires, to  appear as a party and present evidence and advance 
arguments bearing upon the question a t  issue. 

The Commission also deems if of the utmost importance tha t  only those bank 
holding-company affiliates which are primarily engaged in noninvestmcnt com-
pany activities be excluded. In  other words, although the letter of section 3 (b) 
may not be applicable in all of these situations, the Commission feels tha t  the 
principle of that  section should apply. In  particular, i t  is important tha t  the 
amendment be so drafted that  i t  will not be possible for an investment company 
to escape the bill by the simple expedient of using a relatively small portion of its 
assets t o  acquire control of two or three banks. 

2. By making such amendment of paragraph (16) of section 45 (a) as may 
prove necessary in order to  make i t  clear tha t  the term "investment adviser" 
does not embrace bank holding-company affiliates of the type above referred to. -

3. By amending paragraph (1) of section 26 (a) to  make i t  clear that,  a t  least 
in the case of any trustee which is a member bank of the Federal Reserve System, 
the statement of the trustee's combined capital and surplus in its most recent 
published report of condition shall be conclusive. It is expected tha t  the specific 
language which will be recommended will closely follow tha t  of ~ a r a g r a p h  (2) 
of section 310 (a) of the Trust Indenture Act of 1939. 

We should appreciate being advised whether, in principle, the above recom- 
mendations meet with your approval. We shall also be glad to  consider any 
precise language to accomplbh the above objectives which you may care t o  suggest. 

Very truly yours, 
ROBERTE. HEALY, Commissioner. 



OF THE FEDERALBOARDOF GOVERNORS RESERVE SYSTEM, 
Washington, April 19, 1940. . . . 

Hon. ROBERT E. HEALY, 
Commissioner. Securities and Exchange Commission. Washinaton. D. C. 

DEARMR. H E A ~ Y :  This refers to  you; letter of ~ p r i l  18, 1940, advising that,  
in accordance with conversations between representatives of the Board and mem- 
bers of your staff, the Securities and Exchange Commission is prepared t o  recom- 
mend to the subcommittee of the Banking and Currencv Committee of the Senate, 
before which hearings are being held on the investment-company bill, S. 3580, 
tha t  the bill he amended in certain respects in order to  avoid additional duplication 
of supervision by Federal agencies of banks and holding-company affiliates of 
banks. 

The Board considers appropriat,e the suggestion tha t  holding-company affiliates 
of member banks which obtain and hold voting permits issued by the Reserve 
Roard under the provisions of t,he Banking Act. of 1933 and which are primarily 
engaged in the business of holding the stock of and managing or controlling banks 
he exempted from the provisions of the proposed Investment Companv Act, since 
these companies are subject to  examination arid supervision hy t,he Reserve Board. 

As yon know, from the informat,ion which has been snhmitted to  renresen-
tatives of volw Commission d~rring the conferences which have been held with 
members of the h a r d ' s  staff, there arc a number of holding-comnanv affiliates 
of rnemher banks which now hold v o t i n ~  nermits issued by the Reserve Board. 
W h ~ n  i t  granted these permits, the Board, pursuant to  authority given in the 
stat,lite. in effect detcrmincd tha,t such comnanieg were engaeed as a husiness in 
holding bank stocks and managing and controlling banks. If the Board sho~ild 
be reqi~ired to  make a determination in these cases, it worrld, on the facts now in 
its possession, determ.ine that  thev are prim.arily engaged in the hr~siness of hold- 
ing bank stocks and managine and controlline banks. Accordinglv, the Board 
Feels tha t  i t  wo11ld involve unnecessarv consumption of time and cxpense, hoth t o  
the Federal Government and the holdine-companv affiliates, and wonld not serve 
any ~iseful purpose, for such a determinat,ion to be made in each of these cases. 
For these reasons. the Board snygests that  these holding comnanies, a list. of which 
has heen fnrnished to yollr staff. which now hold vot,ing permits and are therefore 
under slrpervision and examination by the Roard he esempted from the provisions 
of the nrnposed investment connnnv act  hv the terms of the a.ct itself. The 
Roard helieves tha t  such an excmntion wonld he in conformitv with the si~eecsted 
princinle ilnder which onlv comnmies which hold votinq permits and are primarily 
enga,ged in holdins t,he stock of an? manneine or controlling banks would he 
esemnted from the nrovisions of the proposed investment companv act. (In
addition to  the holding-companv ~ffilintes to which reference is made above, 
there are a few hanks whic,h control other banks and hold voting permits issued 
bv  the Roard. However. t,hcse me alreadv esemnted from the nrovisions of the 
hill ~inrler excentions relatins to  haylks.) In order to  accomnlish the exemntion 
which the Rnsrd has in mind, i t ' s  sl~gcested t'hat section 3 (c) of the bill S. 3580, 
be amended hv a.ddinq an a.dd;tiond ~mraqrn,nh a.s follows: 

"Anv holding company affiliate, as ddcfined in the Banking Act of 193.7. which is 
under the supervision of t,he Roarrl of Governors of the Federal Reserve Syst,em by 
reason of the fact. that such holding company affiliate holds a general voting 
permit issued to it bv such Board prior to  January 1, 1940; and anv holding corn- 
panv a,ffiliate which is under such supervision by reason of the fact'that i t  holds a 
general votine permit thereaft,er issued t o  it hv the Roard of Governors and which 
;s determined hv such Board t o  he primarily engaged, direct,lv or indirectly, in the 
business of holding the stock of, and managing or controlling, banks, banking 
associations, savings banks, or trust comnanics. The Commission shall be given 
appropriate notice prior to  any such det,crmination and shall be entitled to  
be heard." 

You will observe t,hat 11nder this proposed amendment any holding-company 
affiliate of a member hank which hereaft,er desires t o  obtain a voting permit, from 
the Reserve Roard and be exemntcdfrom the provisions of the Tnvestment Comnany 
Act. must, after pour Commission has had an opportunity to  be heard, be affirma- 
tively determined hv the Board t,o be cneaqed primarilv in the bl~siness of holding 
st'ock of and managing or controlline banks. I t  is helieved that  this procedure 
would effectivelv prevent evasion of the Invcstment. C o m ~ a n y  Act, by investment 
companies which might attempt t,o evade it by using a relatively small portion of 
their assets to  acquire control of two or three hanks. 

It is mderstood from your letter that  the Commission will recommend such 
amendment as may be necessary to  csempt from the "investment adviser'' 
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provisions of the bill those holding company affiliates which are exempt,ed from 
the provisions of the bill relating to  investment companies. I t  is also understood 
tha t  the Conimission will recommend that  an appropriate amendment be made 
to section 26 (a) of t'he bill to make it clear that a t  least in the case of any trustee 
which is a member bank of the Federal Reserve System the etat,ement of the trus- 
tee's combined capital and surplus in its most recent published report of condition 
shall be conclusive. 

As representati~es of yonr Commission were advised by members of the -.
Board's staff, the Board has felt for some time that  the statut,es relating to the 
supervision of holding company afiliates of member banks should be strengthened. 
The Board feels that  it would be more appropriate to  consider t'hese matters in 
connection with a broad investigation of banking and credit matters such as  
t,hat which the Banking and Currency Committee of the Senate has been author- 
ized to undertake under the provisions of Senate Resolution 125. 

The Board and its staff appreciate the cooperation of the representatives of 
your Commission iri working out this problem. 

Very truly yours, 
CHESTERMOREILL,Secretary 

SECURITIESAND 

Re Investment Company bill (S. 3580). 

Hon. CHESTER MORRILL, 
Secretary, Board of Governors of the Federal Reserve S w t c n ~ ,  

Washington,  D. C. 
DEAR SIR: This will acknowledge receipt of your letter of April 19, 1940, re- 

garding the above bill. 
The Comn~ission understands from your lett'er that,  if thc Board were now 

required to  determine whether those holding company affiliates referred to  therein, 
which hold general voting permits issued by the Board prior to  January 1, 1940, 
are primarily engaged in the business of holding bank stocks and managing and 
controlling banks, the Board would make an affirmative determination with 
respect to each of such holding-company affiliates. 

From information which the Board has made available to  the Commission, i t  
appears that  the bank-holding company affiliates referred to in your letter are 
the following: BancOhio Corporation; Bank Shares Corporation; Barriett National 
Securities Corporation; Citizens & Southern Holding Co.; First Bank Stock 
Corporation; First Security Corporation of Ogden; Florida National Group, 
Inc.; Marine Bancorporation; Marine Midland Corporation; Kew Hampshire 
Bankshares, Inc.; Northwest Bancorporation; Old Colony Trust Associates; 
Shawmut Association; Transamerica Corporation; Trust Co. of Georgia 
Associat,ion; Trust,ees, First National Bank, etc.; Union Bond & Mortgage Co.; 
United States National Corporation; Wisconsin Bankshares Corporation. 

In  view of certain financial information regarding these companies (which the 
Board has made available to  the Commission in confidence), the Commission, 
with t.wo possible exceptions hereinafter referred to, readily accepts the Board's 
conclusion tha t  these holding-company affiliates are primarily engaged in the 
business of holding bank stocks and managing and controlling banks. 

The two possible exceptions to which reference has been made are Transamerica 
Corporation and Shawnut  Association. It is understood t,hat, as of December 
31, 1939, the former company had approximately 40 percent of its assets invested 
in stocks of banks which it controls, and that  approximately one-third of its 
assets consist,ed of securities of nonhanking subsidiaries, most of which were 
wholly-owned and operated almost exclusively as adjunctas or virtual departments 
of controlled banks. Shawnlut Association, as of the same date, had approxi- 
mately one-fourth of its assets invested in stocks of a number of banks: such -
investment was equal to a,pproximately one-third of its investment in stocks of 
other corporations; and the total msets of banks controlled by Shawmut Asso- 
ciation, consisting substantially of investment securities which are under the 
cont,rol and management of the Association, aggregated several times as much 
as the amount of its investment in stocks of nonbanking corporations. The 
Commission recognizes that,  despite the fact that a considerable portion of the 
assets of these two companies is invested in securities other than those of con-
trolled banks, various other factors may properly bc considered in det.ermining 



whether they are companies primarily engaged in the business of holding bank 
stocks and managing and controlling banks. In vie~v of the Board's familiarity 
with the operations of both of these companies, i t  is felt that  it  is appropriate for 
the Commission to accept the Board's judgment in this matter. 

Accordingly, the Commission will reconimend to the subcommittee of the 
Banking and Currency Committee of the Senate before which hearings on the 
above bill are now being held that  the bill be amended as suggested in your 
letter. The proposed wording of the amendment is likewise agreeablc to the 
Commission. 

Very truly yours, 
ROBERTE. HEALY! 

Commzsszoner. 

Mr. SCHENKER. Senator, with respect to that correspondence, this 
point is involved: There are certain companies which hold stocks of 
banks. For instance, take one of the Shawmut trusts: I t  has 20 
percent of its assets consisting of majority holdings of a number of 
banks, and 80 percent of its assets consist of diversified securities. 
That investment company has qualified for a voting permit as a bank- 
holding company and, therefore, had to enter into an agreement with 
the Federal Reserve Board with reference to its supervision of its 
activities. That is one extreme example. 

On the other extreme you have the Transamerica Co., out on the 
coast, which has a great deal of its assets in banks but which does not 
own n majority of the outstantling; i t  owns only 40 percent of the 
Transarnerica Banli. However, it has qualified as a bank-holding 
company, with a voting permit, with the Federal Reserve Board. 

Our purpose by this exchange of letters is to make i t  clear for the 
record that these are tw-o situations which exist, that you have the 
problem, When is it a bank-holding company and when is i t  an 
investment company? 

We want specifically to call attention to the fact that if bank- 
holding companies are exempt, that exempts the type of situation 
such as Transamerica and exempts the Shawmut situations. 

With respect to this matter of auditors, Senator, may I say just 
one word: T e  have made an analysis of many thousands of auditors' 
certificates. The fact of the matter is that we took 76 companies 
and analyzed every certificate that the auditors issued, and we found 
this-you talk about limited scope of audit: In  50 percent of the cases 
there was no disclos~re as to whether or not the auditor checked the 
physical custody of the securities-which constitute the only asset1the 
investment trust has. 

To indicate what can happen, just consider the C. D. Yarker Co. 
case: The securities were in the custody of the manager and sponsor, 
C. D. Parker. The auditor testified to the effect that when asking 
about the custody of the securities, he accepted from the manager the 
statement that he had the custody of the securities-when as a matter 
of fact the manager had hypothecated those securities with a bank 
for a personal loan; and when the company went broke, the invest- 
ment trust lost its securities. 

The purport of that provision, Senator, as I visualize i t  and as I 
think the Commission visualizes it, is to set down some minimum 
requirements regarding what these people should do-to say, "You 
have got to check the physical custody of the securities," and so forth. 
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However, the accounting profession, as they appeared here, stated 
they had no difficulty with any of the other provisions, and they 
thought that they were analogous to lawyers; and they did not like 
the idea that anybody was going to tell them how to conduct their 
business, just as you would be telling a lawyer how to prepare his case. 

However, as Judge Healy indicated, we are still talking to them; 
and I think we can work out that problem. * 

*The thing that persuaded us to put in that provision was the 
essential fact, "Do you have the physical custody of the securities, 
which are your onIy assets, or don't you have it?" 

Yet, in 50 percent of the cases, there was no disclosure. I am not 
saying that in 50 percent of the cases it  was not done. In  many cases 
there was the specific statement that he checked with the company or 
that he got a certificate from the t,rust company which had custody of 
the securities; but in 50 percent of the cases there was no specific 
examination by the auditor. 

FURTHER STATEMENT OF ROBERT E. HEALY, MEMBER OF THE 
BOARD OF COMMISSIONERS, SECURITIES AND EXCHANGE 
COMMISSION, WASHINGTON, D. C. 

Mr. HEALY. I think that I may be under some obligation to say a 
word on the subject of dividends. As I stated when I first spoke 
before this committee, I am not in sympathy with the provision on 
the subject of dividends, that appears in this bill. My brother Com- 
missioners know that, and they have said that it  is entirely agreeable 
to them that I should come hcre and say what I want to say on that 
subject. I shall try to be brief about it .  

I do not believe, myself, that you can in a statute prescribe a rule 
on the subject of dividends that will apply to all these various types 
of trust companies. I think you have got to make differences and 
distinctions, because there are differences between them. That is 
one part of my trouble. The next part of my difficulty is that I have 
a constitutional rcjudice, I guess, against the payment of dividends 
out of capital. %e often hear how desirable it  is to maintain the 
record of dividends and how hard i t  is on the preferred stockholders 
not to do so; and, of course, I have to agree to all that. Yet, the pre- 
ferred stockholder has no right to dividends unless they are earned; as s 
general rule, I think that is the contract: he has a preference on the 
earnings. 

So T have some trouble with all of these situations where the capital 
contributed by common stockholders or the capital contributed 
by the preferred stockholders, themselves, is returned to them in the 
form of dividends. 

With 48 States grinding out all the different kinds of laws on the 
subject of corporations, and with each one trying to outdo the-other -as to what safeguards can be let down-and i t  seems to me that 1s just 
about the kind of race that we have had, a t  least in some places- 
you get some results that are rather startling. I saw a case the other 
day, that was not an investment trust, where there was a preferred 
stock which in case of liquidation was to be paid off a t  $100. It 
had a $5 dividend rate. I t s  par value was $1. 

We have seen case after case, some of them among investment 
Lrusts, where you get this situation: You buy a share of stock-let us 
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say, common stock-for $30 and under the laws of the State the 
directors have the right to divide that $30 between the capital stock 
account and the capital surplus account, just as they please. In  
many instances the stockholders do not know that; and $25 of your 
$30 capital contribution may go into a capital surplus account, which 
of course is a capital account and does not represent earnings; i t  
represents contributed capital. Sometimes it is there available for 
dividends. I am not sure that it is entirely fair to the common stock- 
holder to usc his capital in that manner. 

When we turn to the case of the open-end investment trust, i t  seems 
to me that every time an open-end trust redeems a share of stock, i t  
is returning to the shareholder his capital contribution a t  its worth a t  
the time of redemption-eit,her appreciated or depreciated. That 
immediately raises serious problems as between that common stock- 
holder whose shares are redeemed and the senior security holders, if 
there are any. 

Fortunately, and I think very wisely, a'very large percentage of the 
open-enders have recognized the difficult~es and, perhaps, the lack of 
wisdom of having senior securities in these open-end companies; and 
the result is that you have less than 6 percent of the open-end industry 
which have more than one class of stock. 

However, when you have, let us say, common stock and debentures 
or notes, I think a serious question of law arises as to the rights of the 
debenture holders or creditors, when you turn back to a stockholder 
his capital contribution. You can hark back to Justice Story's 
opinion, in 1824, in Wood versus Dummer, when he was in the Supreme 
Court of blaine. The reasoning of that decision has often been ques- 
tioncd, but very seldom does anyone question that in essence many of 
these payments are against the rights of the creditors. Likewise, if 
you have preferred stockholders, very difficult questions arise when you 
make a capital distribution to common stockholders, and the pre- 
ferred stockholder still sits there. 

Incidentally, since this seems to be a chance to say it,  let me 
strate that whatever this committee decides to do with respect to 
the subject of future senior securities, I beg of you not to permit 
the open-end trusts to have any more senior securities. I t  gets 
them into all kinds of difficulties about accounting. For example, 
you buv a share in an open-end trust for $30, and a few days later 
you redeem i t  for $25, if that is the value, or you redeem i t  for $35. 
In  one case the trust gives you $5 more than you put in, and in the 
other case $5 less. I have seen a t  least three different methods of 
accounting for that kind of situation, all carried on by different open- 
enders; and I have to be bonest enough to say that I do not know 
which one is right. I have never talked to anybody who seemed to 
have a good answer or a good prescription as to how that thing ought 
to be handled in the accounts. 

Senator TAFT. The open-end trust really differs from the whole 
basic idea of corporations, as we have understood in the past. 

Mr. HEALY. It does; yes, sir. 
Senator TAFT. Except i t  is very similnr to the building and loan 

association shares which we have in Ohio, which have the same 
result; and i t  really requires almost as completely different kinds of 
rules for incorporation and for dividends. 

Mr. HEALY. That is right-and for accounting, I think. 
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Senator TAFT. Yes; and for accounting. 
Mr. HEALY. That is, I suspect that; I do not know. 
Senator TAFT. Yes. 
Mr. HEALY. However, if you have only one class of stock-- 
Senator TAFT (interposing). And the theory that the capital cannot 

be impaired is washed out completely in that kind of situation. 
Mr. HEALY. Well, you return capital to the shareholder every time 6 

you redeem his share. 
If you have only one class of stock, possibly you can get along with 

that situation without much trouble, if everybody understands i t  and 
agrees to i t ;  and possibly the question of dividends does not become 
so important, because you redeem the share a t  its market value or its 
value a t  the time of redemption, which will reflect market value and 
any accumulated earnings. 

Senator TAFT. The only law regarding dividends that would seen1 
to be wise would be that you could not declare dividends except out of 
earnings, so far as open-end companies are concerned. 

Mr. HEALY. That might be too strict a rule for open-end companies 
with only one class of securities. 

Senator TAFT. Why? 
Mr. HEALY. I could stand it,  but I think the industry might 

make a good deal of objection to it, on these grounds: that if you have 
only one class of stock, you are treating everybody more or less alike. 
If I come in and want to redeem my share, the value a t  which my 
share is redeemed will reflect the market value of my share of the 
portfolio, and i t  will also reflect any gains or losses that may have 
taken place. 

However, all I can hopc to accomplish by what I say is, not to make 
a good nnswcr, but to dcmonstrate that the accounting problems and 
the senior-securities problem and the dividend problem in the opcn-end 
trust may be wholly different things from such problems as applied to 
other types of companies; and these problems may vary even inside 
open-end companies. when thc opcn-end company has senior sccuritics. 
If I had my way. I would not pcrmit an open-cntl company to pay ?ny 
dividends out of capital while therc were senior sccuritics outstandmg. 

Now may I speak of something else that bothers me, under this 
dividend provision that is here before us? You have a provision to the 
effect that if you pay a dividend on a class of securities, you have to 
maintain a cerhin asset covemgp for the securities above it. I do not 
remember the figures; but it could work out in this way: Suppose you 
had a corporation, 60 pcrctnt of whosc capital was raised by debentures 
or notes and 40 pcrcent by common stock. You go along for a period 
of time, and therc is absolutrly no impairment of the capital. The 
company accumulates some earnings; but i t  is not permitted, by these 
proposed provisions, to pay out those earnings to the common stock, 
in the form of dividends, although there is no impairment of capital; -
because before you can pay it out, you have got to increase the asset 
covcraae for the scnior securities to a point that is bettcr than the 
oriqindl 60-40. 

I am not sure t,hat that is fair to the common-stock holders who 
went into that situation. 

Another point that bothers me in connection with this is the pro- 
vision for improving or maintaining ?sset coverage as to senior 
securities. I t  does not work in this kind of a situation. Suppose 
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you have only common stock and preferred stock. You pay a dividend 
on the preferred stock. There is nothing senior to the preferred 
stock; therefore there is no asset coverage ratio to maintain. 

I n  that situation there is nothing in this bill that  prevents the 
payment of dividends on the preferred stock out of capital con-
tributed either by the conimon-stock holder or the preferred-stock 
holder himself. 

Senator TAFT. Are there any provisions in any State law as to any 
kind of a corporation in which the power to declare dividends is 
limited on common stock if earned? 

Mr. HEALY. Yes, sir. 
Senator T ~ F T .  There is some provision that  banks have to set aside 

a certain amount of surplus. 
Mr.  HEALY. In  my native State I think i t  is the law, unless they 

have changed i t  since I left there, that if you pay dividends out 
of capital; you are subject to fine and imprisonment. 

Senator TAFT. I do not mean that.  
Mr. HEALY. Oh. I beg your pardon. 
Senator TAFT. ISthere any provision that  limits your right other 

than by saying that  you must have an extra coverage or an estra 
supply of securities? 

Mr. HEALY. I do riot remember running across anything of that 
sort. 

Senator TAFT. This strikes me as a novel provision not only for 
invrstment trusts but for ~ L I I ~l&d of a corporation. 

hlr .  H ~ L Y .JTe had quite a difference of opinion among the Com- 
missioners, and we discussed this a t  some length, and I was very 
rnllch prejudiced against file priyrnent of dividends out of capital. 

Senator TAFT. So am I, a hundred perce~lt,. 
hIr. ITEALY. hfp  brother Commis4oners thought I was taking 

too harsh an  attitude, and thev tried to devise something that would 
ease off that situation. I am n little fearful that in trying to ease i t  
ofT they may have made it n little worse. If you asked me to write 
a provision for all of these corporations, I do not know whether 
I could do i t  nor not. I t  would be a very difficult task. Jllwther 
you warlt to try to put it into this bill, whether vou want to liaridle 
i t  as part of the gen~rnl  accounting problem, or whether you want 
to commit it to the Commission to be carried out in conformity m t h  
some definite standard that this committee ciin write, is a thing that  
you mill have to answer. 

Senator T a m .  Mr.  Chairman, I will hare  to leave. 
Mr. S C H E N K E ~ .  On the qutstion of whether there is any analogous 

situation, the fact of the matter is that every qood preferred stock 
will have a provision that you cannot pay any dividends unless there 
is a certai11-- 

Senator TAFT (interposing). Why not leave it  to them? They 
have all kinds of fancv provisions. I n  some they don't and in some 
they do. I do not think i t  makes much difference. I cannot see 
why you cannot leave i t  to them to decide it. I would not want to 
express any final opinion about it  a t  this time, because I have not 
studied i t  enough. 

(Senator Taft withdrew from the hearing room.) 
Mr.  HEALY.From my discussion I would not want to have i t  under- 

stood that  I think the payment of capital gains which have been 
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reduced by unrealized depreciation is a distribution of capital. I t  is 
not necessarily that. 

I have one or two other things in b y  mind that I would like to 
present. I would like to put in my "two cents' worth" along the 
same line that Senator Taft spoke; that is, if this Commission is not 
going to be allowed to have some real power with regard to accounting, -i t  is better to tear the bill up. Accounting is a t  the heart of the whole 
thing. I do not think that accounting should be put into a strait 
jacket and not be allowed to grow and improve and expand or anything 
of the sort. You can very easily harm the situation by casting ac- 
counting standards into too rigid a mold. Improvement comes in this 
field as time goes on. I think, however, i t  is necessary to have some 
real regulation as to accounting. That was Mr. Bailie's recommenda- 
tion, and I think he was perfectly right about it. 

Now I would like, if the committee please, to turn to section 13 for 
just a moment. 

Senator HUGHES. Before you do that, Judge, let me say that I 
am somewhat concerned about how- far the bill should go. If it goes 
only part of the way and n general impression goes out to the country 
and to the people who do business with these companies that the 
Government has control over them and is regulating and safeguarding 
them, and so forth, i t  gives a wrong impression. 

Mr. HEALY. That is, if you get a half-way bill? 
Senator HUGHES. If it is not effective, i t  is going to be misleading. 

Probably we had better not do anything a t  all if we are going to have 
something that is misleading to the investors. 

Mr. HEALY. I think you are right. 
Senator HUGHES. I mean, we do not wnnb some half-way measure. 
Mr. HEALY.Yes. I think there should be reasonably pervasive 

regulation. 
In  discussing[section 13 I am not going to try to defend language. 

I am going to do what I -ad yesterday-to try to show the committee 
why the provision was put in, and I shall undertake to prove that i t  
was based, as some of these other provisions were, on some actual 
experiences that we have had over the last couple of years in adminis-
tering statutes. 

Subsection (b) of section 13 provides that no registered investment 
company shall change any fundaments! investment or management 
policy unless each such change is authorized by the vote of a majority 
of its outstanding voting securities. 

Then follows the provision that we can designate those things that 
are fundamental and that we shall give due weight to certain items 
that are enumerated. 

I do not remember, of course, what all the witnesses said about this, 
but there were some witnesses a t  least who approved t<he first sentence 
of section 13 (b), but thought that the Commission ought not to  -have the power of defining. 

Of course that power of definkg that is given there is not, in my 
opinion, a legislative rule-making power. It is an interpretative 
power.

I do not intend to battle for it. If the industry and the committee 
think i t  ought to go out, i t  is perfectly all right with me. But let 
me tell you why i t  was put in. 


