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INTRODUCTORY 

This l'lanual is confiden'ohi, and loaned to employees of the Com-

<Ilissio!! engaged in work pertinent to its provisioIlf.i during t.h0ir employ-

'oent. Th~y are responsible for its production at anI' tiloe. It is to be 

surrendered on the order of the COUlmi~3ion or the immediate superior of 

an employee. 

The i'1anual was adopted after a conference in illashlngtoll on Decemher 

7 - 9, 1937, attended by all Regional Ad"inisti·ators. Chan~eg in the 

orlginal form of the Nannal will be ~nad~ from time to time as experience 

d.ictates and additions a.re contemplated ~iaving tic do \lith va.riou.s statutor,y 

provisions, rule~ and regulatiolls p~r'~alnin~ to the \""or!( of the CO'nlllis3ion. 

All employees arc soliO'it.~d to 311bmlt at any tili1f.! their recommenda-

ti011S or su~ges'l;,ious for change~, additloJl'is and delct,ior.s. Such recornmen_ 

datians or suggestions should be submitted through ti.le Re~ional Adminis_ 

trator J or in the case of employees at i'lashiIl!]ton, throuGh tihe heo.d of 

the employee's division. 

It L'lUst "oe appl'.;ciated that t.he rules and instructions laid down in 

this Hanual are for the ~uida.nce of the COflHllissioH' ~ t:mployees only. No 

exposition herein of any sta.tutory provision shall be taken as an inter_ 

pretatlon by "the Commission of suer .. si:.atutory provision .. 

The provisions of this Hanual ~upers~~.je pr0viou.; iflstruct.iorls which 

are inconsistent. with them .. 

Apr 11 15, 1938 

'villiad 0 .. D:)uglas, Chairman 
George C .. t-la"the~;'s 

Robert E .. Healy 
Jero[ae F .. Frank 
JO~1n i'l .. Hanes 



ADMINISTR1TIVE PROVISIDNS 

1. INITIATION. OF INVESTIGATION. No invesLigation 3hall be initiated 
unless authorized by the Commissior., the General Cow)sel, the Director of 
the 1'rading and Exchange Division, the Chief of the Oil anel Gas Unit, or a 
Regional Administrator. When an investigation is initiated by a Ret1ional 
Administrator it shall be reported inunediately to the General Counsel, the 
Director of the Trading and Exchange Division, or the ·::hief of the Oil and 
Gas Unit, as ·the case may be, So that a case number may be assigned, records 
set up, anel a search made of the Conunission files. 

l'he report of the initiation of an investigation by a Re~io"al AeI
nliuistrator shall contain, in addition to the nao.es and addresses. of the 
persons to be iIlve.tigated and the statutory provisions believed to be 
violated, such factual information as mal b~ available at that t,ime. From. 
time to time, as additional persons are cOlmected with the· alleged viola
tion, their names, addresses and other pertinent data concerning them will 
be transmitted to the Commission by the Regional Ad,ninistratoI". 
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2. TERRITORIAL JURISDICTION •. Regional Administrators have immediate 
jurisdiction over employees .and investigations in their regions. This, 
of course, is not exclusive of the jurisdiction of the Commission itself 
or, in the case of investigations, of the Division of the COnlmission 
having general jurisdiction over the matter under investigation. In cer
tain specific cases, investigations or other proceedings may be supervised 
directly from Washington. In such cases the Regional Administrator for 
the region in which the work is being done will be so advised in order 
that he may cooperate in the investigation. When it is necessary for an 
employee to enter a region other than that to which he is assigned, his 
Regional Administrator shall so notify the Administrator of the region to 
be visited, and such employee shall report his presence in such region and 
temporary address to the Regional Administrator. 

Employees on special assignment shall report their presence in a 
region and their temporary address to the Regional Administrator. 

Official communications concernin~ investigations or employees in a 
region shall be addressed to the RegionnlAdministrator. 

Communications emanating from a region shall be signed in the name 
of "the Regional Administ.rat.or by 'the Administ.rat.or or by an emplo'yee to 

whom such duty has been delegated. 

Except where special investigations are directed from washington, 
Administrators shall be responsible for the proper investigation of cases 
in their regions and their approval of investigative reports shall be 
indicated by their signature thereon. 

In any case, Regional Administrators will be expected to obtain 
information for any Division of the Commission in such manner as the 
particular Division may request. 
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3. PROCU,'UNG INFORNATION FROI/ OTHER REGIONS. \'Ihen leads in an investi-
gation require investigative activity outside the region in which the investi_ 
gation originates a request shall be made to the Administrator of the re,~ion 
,.ob.erein such activity is reCl.uired t.o make an auxiliary investigation. 

Full and complete lnformation "ecessary for this pu"pose shall be fur __ 
nished him b~ 'either sending copies of reports previousl .. made, or by letter, 
telegraph or telephone.' All written requests shall be in duplicate. 

At times information desired from another region may be in the files ill 
Washington. A COl'Y of a written request for such auxiliary investiilaHons 
shOUld be sent to the General Counsel, or the'Dlrector of the Trading and Ex_ 
change Division, or the Chief of the Oil an::! Gas Unit, a3 the nature of the 
case sUCBests, in order that the inforll\ation, if available in WaShington, may 
be furnished to t.he re,~uesting office and unnecessary work in the auxiliary 
off! ce avoided. 

Upon completion of the auxiliary invesUgation at least two copies of the 
auxiliary report sha,ll be forHarded to tile oi'fice of oriJin and a. copy of such 
repor~t shall be forwarded to \fashi.n~ton. 

In emer3~ncies or when the exiGe.ficies of a case SO reqUire or when econ_ 
omy or common S~ll::;e so dictat,.o an ejilployee of O:le re~ioft may enter another 
re~lon for the purp03e of invC'stiga't.lvc a~tiV'i t.Y~ A COpy of the report of 
such investigatioll shol-llj be sent to the ,~drnini;;trator of the region entered. 

If the ei:i.~encles of a case 50 re:~.uire correspuIldence ~ mail, telegraphic 
or telephonic, may be addres~~j to persuns in anotller region, provided copies 
of writt.en correspondence .1I1d 3u.;!maries o~ talepho;,lic correspondence are for
warded to the 4 .. :Lninist,r<:J.tOl~ of such rejion. Capie::.> of lett.ers concerning rou
t.ine inquiries need I.i.ot be furni~)hejo 

\-lhen inform; .. tioi1 is Jesirej from a public at:ency t.he local re~ional of
fice should be rc'luested La pr.ocure .=;luch iuf:)rrnatio!l from the public agency. 
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4. COMPLAINTS TO EtfPLOYEES. Complaints or violations of the 1,a\4 
coming to the attention of a reijional emplolee shall be referred immediately 
by such em{Jloyee to his Re~lonal Admin,is~rator or to the person designated 
in such region to supervise investigat'lons. 
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5. lVRITTEN REPORTS. Under no circUIf.st.ances shall an investigat ion 
be 1l)ade by an employee without a written report thereon being made by the 
investigator to his Rellion.al Administrator or to the person designated in 
such region to supervise investigations. 
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B. FOLLOWING UP'lNVESTTGATTONS. After an investigation is initiated 
it shall be pursued 3S vigorously as circumstances permit. At least every 
thirty days a progress report in triplicate shall be submitted to the 
General Counsel, the Director of the Trading and Exchan~e Division, or the 
Chief of the Oil.and Gas Unit as the nature of the case suggests, outlining 
the work accomplished, that which is proposed to be performed, and a state
ment as to the theory applicable to the violation. An indication should 
be made as to when it is expected the investigetion will be cODlpleted. 

The first progress report should be made thirty days "fter work has 
been begun on the investigation, and subsequent reports should be forwarded 
at the end of e.ach succeeding thirty day period. 

Each progress report should be flIed under the name of the case. Such 
reports >till constitute the running record of the investigation. 

It should be noted that these reports <,.re not necessarily to be made 
as of the first day of each calendar month, but after the lapse of not more 
than thirty days from the time work w?s initiated or the last report rendered. 

Progress reports should be used as the basis fo.~ recon.mendat.ions for 
closing (where it is reconlmended that no action of any character be taken), 
and for the issuance of formal orders for investigation. The prQvisions of 
Para~raph 35 should be consulted in connection with the preparation of 3 

final report recoMmending court or siITIil.ar adversary proceedings. 
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7. DEVELON!ENTS IN CASES. The General Counse I, the Director of the 
Trading and Exchange Division, or the Chief of the Oil and Gas Unit, .,"s 

the nature of the matter suggests, should be kept ~dvised of import~nt de
veloprnents in investigations and of all developments in other proceedings. 

When important developments occur the proper official shoUld be ad_ 
vised by telegraph or telept.one as the exigencies of the c •. se require. 

Field offices and employees in time zones different from Washington 
should bear in mind the difference in time between their city and Washington 
in forwarding such information, and in all instances possible advice as to 
important develop •. ents should reach ~Iasbington by three o'clock In the 
afternoon, Washlngton time. 
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8. ASSIGN!YENT CARDS. When an investigation is received in a 
region.al office an assignment card should lie prepared on the prescribed 
form. 'l'his card should show the title of the case, the character of 
the case .as described below, the file number, the date the case >Tas re
ceived in the office, the date of any Commission order, the persons 
named. therein, the name of the person to whom the c.ase is assigned for 
attention with the date of such assignment and an' estimate of the number 
of "man· days" which it is thought will be required to complete the in
vestigation. this estimate should be on the basis of one person per
forming all the work which is.anticipated w111 be necessary to cOIT.plete 
the case, and may be described as less than ten days, n,orc than ten but 
less than thirty days, or more than thirty days. Estimated time is to 
be indic.ated only as to those cases in which the iIl'lestigation work bas 
been started .. 

The ch.aracter of the case should be indicated ~s one of the follow
ing classifications: Informal investi~.,tion where no formal order for 
investigation has been issued by the Commission; Formal investi~ation, 
where .a formal order for investigation has been issued by the Commission: 
Civil case where the Commission is tile plaintiff: Civil case where the 
Commission is the defendant; Criminal Reference, where the case has been 
referred to the Department of Justice for criminal prosecut.lon; Ot.h(~r 

reference, where the case has been rcferrerl to some other ager,cy, such 
.as the Post Office Department; Inform"l tradinfi .Invustigatioil, where no 
formal order has been issued by the Corr .. ,issioll: Formal t.radill" investi
gatIon, where Rn order for investig,ation has been issued b~' the Com
mission; Margin Inspections; Prospect-us lllsl'ectioll and Adversary Proceed
ing, where action is taken oy t.he CommissioIl, such as stop order proce~d
ings, hearings on revocations, etc. 
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9. HANNER OF lISING ASSIGN!!ENT CoIRDS. A file of the assignment c."rds 
should be malnt.ained subdivided into a section marked "unassigned", sections 
",''Irked with the nalnes of each investigative employee, .and a section ma.rked 
"closed". If a case ca.nnot receive immedia.te irNestigative a.ttention the 
assignment card should be placed in the "unassigned" section of the file. 

Ylhen the case is assigned to an employee for investigation the card 
should be placed in the section bearing the name of the el'lployee to whom it 
is assigned. 

vThen the Case is closed the card should be transferred to the "closed" 
section until the nlOnthly report is prepared. .It "hould t.hen be placed in 
a permanent file for the cards on closed c.a.s·es •. ,hicl, should be subdivided 
wi th the names of the enlployees. 

While the case is active when any action is completed thereon the file 
clerk should make an entry on the reverse "ide of the c.ard such as "Report 
submi tted-9-3Q-37", "Invest i g "tion C ompleted-Re port ·oe ing pre pared-9-30:-37" • 
"Memorandum report for farrnal order-S-30-37" I . 111 Injunct im.1 granted-9-30-3?". 
This information should be entered on tr.e card frOla tile pa,pers, forms, cor
respondence, etc •• that come to the clerk for filing. 

Notation of statistical data, of the type suggested by the form, de
veloping in the case snould also be entered on the card in the space provided. 

The assi6nment cards can t.hen by used as th0 basis for the preparation 
of the monthly report. 

The carde. c,an "Iso be used as o. tickler sy"tem for following lOp the 
investigations. 
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10. ASSIGNJENl' OF FIELD WORK. A duplicate copy of the assignnlent 
card rna.)' be used to aid in the .assignn1ent of field '1ork by showing the 
location and pendency of investigations outside the city in which the 
regional office is located. 

A file may be maintained with sections marked with the names of 
several of the key cities in the region. The duplicate card should be 
marked with the name of the place whet'e the investi~ation is required 
and placed in the section bearing the n"me of the city nearest the place 
of such investigation. 

When an employee 1s sent to a given locality all t,he pending work 
in that area ma~ be assigned to him. 
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11. ,!,fONTHLY AD!fINISTRATIVE REPORT. Each Region,al office shall submit 
to Washington a monthly ,administrative report on the prescribed form, cover
ing the investi~ations in the region. 

This report in triplicate, shall b. mailed so as to reach Washington 
not later than the 5th day or the month and shall cover the work of the re
gional office for the preceding month. 

The data for the report should be obtained from the assignment cards 
descr lbed above. 

The report should be prepared as follows: 

COLUHN (1) In this column should be set forth the character of the cases, 
to wit: (a) Informal Investifiations which are investigations in which ·there 
has been no formal order for investigation issued by the Comn,ission: I b) 
Formal Investigations, in which a formal order for investigation has been 
issued by the Commission; (c) Civil cases wh€·re the Commission is the 
plaintiff: (d) Civil cases where the Commission is the defendant: Ie) 
Criminal References, where cases have been referred to the Department of 
Justice for CrioJinal prosecutioll: (f) Other references, where cases are re
ferred to some other agency, such as the Post Office Department; (g) In
formal ~'rading investigations, where no formal order for' investigation 
has been issued by the Commission: (h) Formal Trading investigations, where 
a formal. order for investigation has been issued by the Commission: (i) 
Margin Ins}eetior,s: (j) Utility Act investi~ations; (k) Adversary Proceed
ings, "here action is taken through Comlnission order, such as stop order 
proceedin~s, hearings on revocations. etc. 

COLUMN (2) In this column, opposite the ch"racter of the case, should be 
entered the total number of such cases p',nding at the beginnin~ of the 
period covered by the report. 

COLImN (3) In this column shOUld be entered, opposite the figure in column 
2, the total number of such cases received during the period. 

COLUHN (4) In this column should be entered the sum of the entries in 
colur.;ns 2 and 3. 

COLUMN (5) In this column should be entered the number of such cases closed 
during the p~riod. 

COLUHN (6) In this column should be entered the total number of caSes 
assigrted for investigation, hearing or trial. 

COLUMN (7' In this colunm should ·oe entered the total nun,ber of days work 
estimated to be necessary to complete the total investigations that are 
assigned, based on the esti~ate described in the section on Assierunent Card::;. 

COLUMN (8) In this column should be entered the total number of Cases that 
are unassifned~ 
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COLUMN (S)In this column should be entered the total number of days work 
estimated to be necessary to complete the total investigations that are 
unassigned, based on the estir.;at .. e described in tbe s"ection on Assignr.1ent, 
C.ardS. 

COLUMN (10) In this column should be entered the sum of colllnons 6 and 8. 
The fiilure in this colurr.n should correspond with the entry ir, column 2 of 
the report for the next period. 

COLUMN (11) In this colum11 should be entered the titles of all cases 
handled in the reporting office during the period of the report, including 
auxiliary investigations for other offices. grouped as to the character 
of such cases. 

COLUMN (12) In this column should be entered the fi Ie number of each case. 

COLUMN (13) In this column should be entered Hie appropriate syn.bol for 
the character of the particular c8se, such _as: 

IF
FI
ep_ 
eD
CR
OR
IFT
FTI
MI'
PI
UA
AP-

Inforrr,,,l Investigation 
Form.al Investigation 
Case where COIilmission is plaiTltii'f 

Case where Commission is Defep~ant 
Crimin,al Reference 
Other Refere:lce 
Informal Trading Investigatlor. 
Formal Trading Investigation 
M,argin Inspection 
Prospectus Inspection 
Utility Act Investigation 
Adversary Proceed ing 

COLtIM!! (14)' In this columr. should be entered the date on which the case 
originally "as received by the reportillg office. 

COLUHN (15) In this column should be eTitered the date on wbich the formal 
order of the Commission was issued, in the event such ,an order is in effect. 

COLUMN (16) In this column should be shown the na",e of t[.e en'.ploYee to 
whom the case is assigned for attentior, together wi tr. ttH':! date of such as_ 
signment. If the case has not been t?,ssigned the word "Ul:JASSTGNED" in 
capital letters should be entered. 

COLUMN (17) In this column shOUld be entered ar, estim'-\te (as described 
in the section on Assignment Cards) of the total d::l,Ys werle required to 
complete the investigation and to prepare". report. This estimate should 
be on the b.asis of one person performing all the work whicl: it is antici
pated will be necess.ary to corr1plete the investigation. 

COLUMN (18) In this' column should be entered a very hrief statement as 
to the la.st action taken in the case together with the da"te of such .action, 
such as, "Bill of Co1t.pi.aint f lled-9_3C_37"; Investigat.i on COffiFleted-prepara_ .. 
tion of report begun-S-30_37", "Memorandutn for form"l order forwarded-9-30-3'7"; 
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• Pending, auxili.ar¥ investlilation-Chicago-9-30-37". "Closed-9-30-37". The 
totals of the' entries 1n columns 2 to 10 should be shown ,at the bottom of 
such columns. In the event ,any court ,action or com~,ission action of the 
kind shown on the lower part of page one of the report ,and on the assign.,. 
ment card tr,anspires during the periodappropri.ate entries shall be made 
in the space provided. 
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12. DISCLOSURE OF SOURCE OF COUPLAIN1'. Investigators .shan not dis_ 
elose the source of complaints or tile identity of cOf'plainants. Wlless eir_ 
cumst.ances clearly indicate the necessity or desirability of sllch disclosure. 

Neither shall any employee furnish directly or indirectly to .any person 
outside the Commission any information whatsoever obtained or learned by 
him .as a result of his employment with the COIIIJ"ission. without having re
ceived prior .authoriz'ltion therefor from his superior. 

Nor shall any employee use such information for his personal benefit. 

This rule shall not be interpreted so .as to preclude prol,er cooperation 
with agencies assistlng in or interested in InvesUgations: or so as to limit 
in .~ny way the examin."tion of persons furnishing information to investigators. 
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13. CO-OPERATION WITH OTHER AGENCIES •. Regional,Administrators ,are 
authorized in their discretion to consult with local Fostal ,and State 
authorities concerning particular cases arising in their respective regions, 
but should obt,ain 1'rior approv,al of the Commission before a formal reference 
of the entire record of a particular Case is rn,adll .• 

Regional Administrators are authorized in their discretion to refer 
to Excbanges within their respective regions c,ases or complaints involving 
,alleged v iolations of the rules of such exchanges. the Regional Administrator, 
however, to report immedlatel¥ to the Trading and Exchange Division the ref_ 
erence of an¥ such case or complaint to an exchange .and to obtain authoriza_ 
tion from the Commission before referring cases involving a violation of law 
or involving ,,, complaint of other than minor importance. 
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14. EXPRESSIONS OF OPINIONS AND ADVICE. Employees shall not express 
legal. finallCi,.l or other opinions, or give advice to sr.y one concerning 
the business of the Commission or any matter in which the Commission is or 
may be interested, without havir,g received prior authority so to do from 
their superior, or having been ,assigned to duties in the Com~,issior, which 
require p .. c.per discussion with, and advice to, t'erSolls having business be
fore the Commission. 

Nor shall, any enlployee' accept or perforn. any outside or private work 
without having received prior authorization to perform such wor1, from the 
officiai under whose supervision such employee is engaged, that is, tr.e 
Regional Administrator or the head of the employee '5 division. 
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15. NON-DISCLOSURE OF CERTAIN INFORMATION. Information or documents 
obtained b)· officers or employee~ of the COl!llllission in the course of any 
ex.amination. study or investidation pursuant to SecUon 8(e) or 20(a) of 
the Securities Act of 1933; Section 171a) or 21(a) of the Securities Ex_ 
change Act of 1934; or Section 13(e) or 15(£) or paragraph (a) or (b) of 
Section 18 of the Holding Company Act of 1935 shall. unless made .a matter 
of public record. be deemed confidential. Officers and employees are pro
hibited from makins such confidential information or documents available 
to anyone other than .a member. officer. or employee of the COl'UTlission, 
unless the Commission authorizes the disclosure of such information or the 
productior. of such documents as not being contrary to the public interest. 
Any officer or employee who is served with .a subpoena requiring the dis_ 
closure of such information or the production of such documents shall ap
pear in court and, unless the authorization described in the preceding 
sentence shall have been siven, shall respectfully decline to disclose the 
information or produce the document called for, basing his refusal upon the 
applic.able COlTllllission rUle. The Con,mission ruleS on this subject are 
Rule 122, under the Securities Act of 1933; Rule A4, under the Securities 
Exchange Act of 1934; .and Rule 5, IInde,. the Holding Company Act of 1935. 
Any officer or employee who is "ened with such a subpoena shall promptl., 
advise the Commission of the service of such SUbpoena, the nature of the 
information or documen~s sou~ht, and any circumstances which may bear upon 
the desirability of making available such inforclation or docUlr.ent. 

This regulation applies not only to instances where a subpoena is 
served upon an employee but precludes him from' disclosing such information 
or documents under any other circumstances without !luthorlz.atlon of the 
COInrnission. 

In this connection attention is called to the provisions of Section 
24( c), of the Securities Exchange Act of 1934 .and of Section 22( c) of the 
Public Utillt.y Act of 1935 which make it unlawful for COlTllllission e~.ployees 
to use or disclose information under the CirCUlllstances set forth therein. 
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16. STATEllENTS OF IvITNESSES. A written record •• ust be made immediately 
following .all interviews and telephone cOllversations conducted du1'in~ an in
vestigation. This may be in the form of a statement si~ned by the person 
questioned, an affidavit executed by such person or a memorandurr. for the f,ile. 
This record shall contain a complete statement of the infor-mat ion obtained 
from such person, together with his full name .and .address, and the date and 
place of the interview. 

It is not essential that this record be typewritten .and where the exi_ 
gencies of an investigation conducted in t.he field do not reasonably perJ:it 
such preparation the record should be prepared in longhand and filed·in that 
form. 
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1? CIRCULAR LETTERS. Care shall be exercised in the use of circu_ 
lar letters or questionn.aires during an investlgation, that no undue harm 
or dan.age shall be caused the subject of the investigation by such cLrcular 
letter or questionnaire. It is suggested that the following form, which 
may be adapted to fit the circumstances of the particular case. be incor_ 
porated in any circular letter or questionnaire used: 

"The fact that this questionnaire (letter I is being sent you should 
not be regarded as reflecting on the character or reliability of the person 
(concern) mentioned nor as an expression of opinion on the part of the Com_ 
mission or its Counsel that any violation of' law has been committed. This 
communic.ation shoUld be treated as con:£' ident i-al." 

It should of course be realized that. eVen with such a reservation 
clause. a questionnaire might give rise to inquiries in the mind of the re
cipien;t. CorlseqUently, discretion shoUld be used in employing circular 
letters or questionnaires and there should be sUDstantial grounds for be
lievin~ that a violation of law has occurred before a letter or question
naire is circulated. 

Farms of Questionnaires which have been approved by the Commission and 
forwarded to resional offices may be used without further specific approval, 
but any form of questionnalr~ substantially differing from such approved 
forms must be submitted to the Comr.iissior .. for approval before being used. 
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18. INTERVIEifS WITH 'WITNESSES.. Caution shall be exercised in con-
ducting interviewS with prospective wi tne sses, subj ects or persons connected 
in an~' way with iJ.lveatigatior4S, in oruer that no basis Iliay be available for 
the charge tha~ any offer, inducement, promise, threat or duress of any 
kind was used for the purpose of obtaining infortaation. At the "ame time 
care shall be used to avoid any expression of opinion, as to securities pur_ 
chased b" the person being interviewed, their value or any statement indi_ 
cating a prejudgment on the part of the investigator as to a violaHon of 
the law, on the part of the subject of the investigation. 

Investigators of the Commission will always demean themselves as 
gentlemeno They are federal officers and as such are entitled to respect. 
Any statement or ac~ by one of our investigators which might indicate that 
he is less than a gentleman wil.l nece~sarily lessen the I"espec:t which he 
can claim, and militate against the Commission. 'rhe)' should at all times 
show a proper regard for the l'>gal and constitutional rights of those 14ith 
whom they deal. 

Suggestions relatlve to interviewing witnesses, which may be of 
assistance to investi~ators, are set forth i.n the in',restigative section 
of this t1anual .. 
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19. SEARCHES AND SEIZURES. Investigatin~ officers have no authority, 
by virtue of their e~ploy~ent, to rr.ake searches of any persons· or premises, 
or to seize papers, records, documents or other propert.,. Hhenever the 
examination of any paper, record or doclllf,ent is deemed necessary, the con
sent of the person in whose custody such paper, record or document is found 
shall be obtained. 

Discretion shall be exercised in taking possession of any paper, record 
or document even with the consent of the person havillS custody of such paper, 
record or document. 

Only in instances where it is adval~tageous to the investigation shall 
such possession be taken, and then care shall be exerted to the end thnt the 
actual possession and custody of such pa1'er, record or document, in unch:;onged 
form, may be established by evidence of the custodian of such paper, record 
or document from the time possession thereof is taken until the paper, record 
or document is used as evidence in court or otherwise. 

Consideration shall be given to the advisability of procuring copies., 
photostatic or otherwise, of such material, rather than obtaining the physical 
possession thereof. 

In all instances the names and addresses of witnesses competent to 
establish the identity and .adtnissib ili ty of paper, records or documents shall 
be obtained. 

Each office shall maintain a record of any property, exhibits, books 
at' documents. the possession of which is tal;en during an investigation, and 
appropriate r·rovision shall be made for the safe and orderly keeping thereof 
until such possession h.as served its purpose. 

Such property shall then be returned to the person from whom secured 
at the earliest possible tiF.e, an appropri~te receipt obtained and a proper 
notation made on the exhibit record. 
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20 •. EXA,VINATIONS OF RECORDS. Notwithstanding the prov1s10n fo~ the 
examination of records under the v.arlous acts enforced b;,' the Commission, 
the full.and free consent of an;; persons whose papers or· records it is· 
desired to exanline 511a11 be sought in a courteous M,anner. 

In the event that such consent is refused in circumstances covered 
by the provisionl; of law relating to such examinations, full details of 
the. refusal shall be communicated immediately to the General Counsel's 
office. 

Such .a report shall .include the status of the .. ref\,ising party, informa
tion as to the records which the Commission representative sought to ex_ 
amine, the reasons for the examinat.ion and the m.ateriality of such examina_ 
t.ion to any investig,aUon or inquiry. 

If ex.amination of papers or records is refused in other circumstances 
the facts relative thereto shall be incorporated in the request for an 
order for formal investigation. 

When papers and records are Il'.ade av.ailable for examination by Com
mission representatives, "the investigat.or should be alert t,.o any in£orDLat.ion 
1ndicating the use of the If.ails or the instrumentalities of interstate conl_ 
merce reflected in such exaPlination. 

Letters and the source from which the;; eman.ated, telephone records and 
bills, charges for telegraph, express, and mail are possible leads to such 
inform,atlon. 
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21. REQlJESTS FOR ORDE'RS. FOR FORMAL INVESTIGATION. The request for 
a formal order of investigation shall be forwarded to the General Counsel, 
the Director of the Trading and Exchange Division, or the Chief of the 
Oil and Gas unit, as the facts of the particular case ·indicate. 

It is not desired, however, that in every investigation such an order 
be sought. In many instances formal orders have been requested and granted 
without necessity, with the result that long transcripts of testimony have 
been taken, the exa.nination often involving days and being attended not 
only by the official reporter and the investigating attorne~,· but by a trial 
examiner and attorneys for witnesses, with resultant expenses for the tran
scripts, witness fees, and other charges • 

. It is desired therefore that every effort be made to complete an 
investigation and develop the evidence necessary to sustain whatever dis
pOsition the case warrants without recourse to a formal order. 

The request for such an order shall be made in connection with the 
SUbmission of a progress report in the prescribed form. 

This report should show a real possibility of completing the develop
ment of the violation by a formal investigation and the necessity for doing 
it that way. 

The order should show the grounds upon which the Commission believes 
the investigation necessary and proper, the facts which it believes consti
tute the violation, the section of the Acts violated and the names of the 
officers to be designated for such investigation. 

The privilege of subpoena during an investigation under a formal 
order, is a right which should be used carefully, a.nd no circumstances 
should be permitted to arise which would support the charge of an abuse 
of such power. 



24 -

22. CONDUCT OF INVESTIGATION. I~ is believed that ordinarily there is 
no necessity for an officer or examiner designated in a formal order to pre
side in the manner of a Trial Examiner. 

It is suggested that normally it will be preferable to take sworn narra
tive statements from witnesses, the officer designated in the form"l order for 
investigation adminis~ering the oath to the witness. In this latter type of 
procedure the officer should not use reporters but should make use of the stena
g!,aphic assistance, available. 

The same procedure may be followed in investigations in which no formal 
order has been issued, except that no Commission officer having been named, no 
oaths can be administered by a representative of the Commission, and tran
scripts of testimony cannot be taken. unsworn but slgned narrative statements 
Can be obtained, and if it is felt that a SWOrn statement is desirable a notary 
public can execute the Jurat in the form of an affidavit. 

Whenever a witness is examined pursuant to subpoena issued under authority 
of a formal order of investigation, he shall be advised of his pri~ilege to 
have his counsel present, regardless of whether the examination is embodied in 
a verbatim transcript. Such attorney may be permitted to advise the witness as 
to his constitutional rights against self-incrimination, both generally and in 
respect of partioular ~uestions, and if the attorney so re~uests, he may, at 
the conclusion of the examination of the witness by the officer or examiner of 
the Commission, be permitted to ask further ~uestions bearing upon the subject 
matter of the investigation. such ~uestlons normally should not go beyond the 
scope of the examination made by the Commission'S officer or examiner, although 
in particular instances it is possible that questionin~ by such attorney. even 
though beyond the scope of such examination, ~lil1 nevertheless come within the 
scope of the investigation. Such attorney is, of course, entitled to object 
to anY question asked by the Commission's officer or examiner on the ground' 
that it goes beyond the scope of the order ofinvestiilation. If such an ob
jection is made, the officer or examiner shOUld consider the merits of such 
objection and, if' he regards it as without merit, he should so advise the at
torney and shOUld re~uire the witness to answer the ~uestion. If a verbatim 
transcript is being taken, it is not necessary that SUch transcript'record 
in extenso such arguments as may be made by the attorney. It is sufficient if 
the record merely indicates his objection and the legal ground of objection. 
Objections of the attorney, in order to be meritoriOUS, shOUld be based upon a 
'claim of privilege or upon the ground that the question is beyond the scope of 
the order of investigation. 

An attorney shall not be permitted to be present during the examination of 
a witness unless he represents the witness, and it is appropriate for the offi
cer or examiner of the Commission to ~uestion the witness as to whether the at
torney has in fact been retained to represent him in the matter. 

If a witness who 1s being examined otherwise than pursuant to a subpoenjl 
which has been served upon him, requests that he be permitted to have his own 
counsel present, this request should be granted. 

Investigators are cautioned against relying too heavily on facts developed 
throullh the use of leadinll questions. Recommendations relying on testimon;y, 
which the witness is likely to explain away in a later adversary proceeding may 
result in unwarranted action by the Commission, and in unfortunate adverse de_ 
Cisions. Prospective witnesses should not be led away from, nor should 'the in
vestigator ignore statements as to, possible defences or excuses. It is help
ful to know available defences 'both in determining what steps are to be taken, 
and in determining what defences will have to be met if proceedings are insti_ 
" + 
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23. RESULT OF FOR/fAL INVESTIGATION, vihen the Commission has author-
ized an investigation under Section lS( b) of the Securities Act of 1933, 
or Section 21(a) of the Securities Exchange Act of 1934, to determine whether 
specific sections of the said Acts have been or are about to be violated 
by the respondents in question, and an officer has been designated to ad
minister o.aths, subpoena. witnesses, etc. there is no necessity for the said 
officer to make findings of fact, "S the only purpose of such investigatlon 
is to develop evidence, to be considered by the Commission in conjunction 
with other evidence already available or to be obtained. 

On the other hand, when the attorney has developed all possible evi
dence at such an investigation, the attorne;y shall prepare a full and com
plete report in the n,anner hereinafter suggested. 

The attorney shoUld, howe-'er, include with such report his recommenda_ 
tion as to the action which he· believes shoUld be taken by the Commission, 
as a result of such investigntion. 
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24. CONTU!{ACY OF Ii'ITf/ESSES AT FORNAL IlIVES1'IGATION. In any case 
where it is necessary to apply to a United States court to compel a person 
to testify or produce documentary evidence, at a formal investigation, such 
application shall only be made after it has been authorized by the Commission. 

Similarly, when it is felt desirable to compel a person to testify or 
produce documer,tary evidence, at suchan investigation, and he has asserted 
his privilege against self-incrimination, no such person shall be compelled 
to testify, and the consequent t.ununity from prosecution given, without aU
thorization of the Commission. 

The authoriz.ations in either case shall be sought through the office 
of the General Counsel. 

No proceedings under Section 21(c) of the Securities Exchange Act of 
1934 for the prosecution of a person who fails, or refuses without just 
cause, to obey a subpoena of the Commission, shall be initia~ed without the 
authorization of the Commission. 
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25. TESTI!fONY OF WIT.'!Ji.'SSES 1'0 BE UNCONDITIONAL. Witnesses should !lot 
be permitted to attach condition~ to their appearance or testimony in a 
formal investigation. 

Should any witness seele to attach a condition to his appearance or 
testimony the situation shall be regarded as one in which the witness refuses 
to appe,ar or testify and the facts shall be transmitted to the Commission 
through the General Counsel's office for instructions o,r authorization to 
apply to a United States Court for an order to require such witness to tes_ 
tify. 

In this connection see "In the Matter of t,he Application of the Securi_ 
ties and Excha:.ge Commission for an order to compel Tho!'!as Bracken, et ,a1 
to appear and testify, C.C.A. 2d Circuit, 84 F. (2d) 318. 

The court in this case decided that a witness had no right to decline 
to testify because of the refusal of the Commission's counsel to ,agree to 
furnish witness with a copy of his testimony at a formal investi~ation. 
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26. WITNESSES' REQUESTS TO DE FURNISHED IvIT8 TRANSCRIPTS •. Persons 
appearing at investigations conduc~ed by officers of ~he Commission have 
n() le~al right to reueive a copy of the transcript of thel.r testimony at 
such investigations. However, authoritl so ~o do may be granted by the 
Commission, but no officer shall furnish a copy of the transcript to such 
person or permit the reporter to furnish such coPY without firs·t obtainiull 
such authori~ation. 

This provision 10es not preclude the giving to persons intervieweu 
who sign or make affidavit to narrative statements, copies of their state_ 
ments ill proper caseS. 



Excerpt £"rom Co_adon Minutes 
FebrWU'Y 11, 1941 

2:30 P.M. 

INSTRUCTIONS RE WITNESSES' REQUESTS FOR TRANSCRIPTS OF THEIR 
TFSTIMONY 

The New York Regional Administrator am Assistant General 
Counsel Kline were present. 

The New York Regional Administrator referred to Instruo
tion 26 of the Enforoement Manual, whioh reads as followl" 

n26. WITNESSES' REQUESTS ro BE FURNISHED WITH TRANSCRIPTS. 
Persons appearing at investigations conducted by officers of 
the Commiseion have DO legal right to recei va a copy of the 
transoript of their testilJX)IIY at such investigations. How
ever, authori ty so to do may be granted by the Commission, but 
no offioer shall furnish a copy of the transcript to suoh per
son or permit the reporter to furnish suoh copy 'Without first 
obtaining such authorization. 

"This provision does not preoludethe giving to parsons 
interviewed. who sign or make affidavit to narrative statements, 
copies of' their statements in proper cases. n 

In order to clarify its policy in respect of' witnesses' re
quests for oopies of the transoripts of their testilllOIIY taken in 
private investigations conducted by officers of the Commission, 
the Commission expressed its polioy to be as follows: 

(1) That requests must be made in writing, signed by the 
witness, and must set forth the reasons for which the 
request is made: 

(2) That the Commission will consider each request on its 
merits; aDd, subjeot to a showing by Commission oounsel 
that the request in a particular oase should not be 
honored, the Commission will continue to follow its 
liberal practioe with respect thereto: 

(3) That there will be a slight presumption that it is un
wise to grant such a request before the investigation 
is closed; 

(4) That in all cases the viows of the Regional Offioe in 
oharge of the investigation shall be obtained before 
presentation of the request to the Commission for 
oonsideration. 

Orval L. DuBois 
Recording Seoretary 
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27. SUBPOENAS DlrCES TECl',V. Where, under an order for formal investi_ 
s.ation, or where in an advers.ary proceedin~ it becomes necessary to issue 
a subpoena duces tecum, a challen~e thereof in court should be anticipated 
by a proper preparation and service of such subpoena. 

Consideration therefore should be given to obtainlng the Commission's 
authority to issue such subpoena and having the Commission "deem" the de
sired records "relev.ant and material to the inquiry·. Sufficient informa
tion shculd be furnished >lith the request for such authority to indicate 
to the Commission the relev,mcy or materiality of such record. 

The following suggestions for preparing such subpoenas are made, which 
should be followed as far as practicable: 

1. The sUbpoena should describe as carefully and as specifically as 
poss iole each individual book or document called for, and should 
be limited to books or documents containing entries within a 
specified period of tilT,e, or which refer to transBctions· occur
ring within a specified period of ~ime. If it is impossible 
definitely to describe the book" or documents, it would be advis_ 
.able to either informally inquire of the bookkeeper or some re
sponsible officer as to exactly ..... hat books t.here are" or if' this 
information is not volunteered, to subpoena ad t.est the said 
bookkeeper or officer, and compol him to so describe them. 

(a) In the case of financl al books, led~ers or records, the 
n~me of each particular book led~cr or record called for 
shOUld be ~iven, as well .as a statement of the subject It.at
ter to '''hich such books, ledgers or records refer. In 
situatlons where it is impossible to name the particular 
book, ledger or record, it should be called for by naming 
the cl.ass or category of fin.ancial records into which it 
falls, such class being ~tated as definitely as possible. 

(b) In the case of correspondence the subpoena should so far 
as possible specify the dates of the particular letters 
called for, and should also indicate the names of the 
senders or addressees. Where the names of individual 
addressees .are unlrnown, the cl?ss of addressees wlth whom 
the correspondence t.o(Jk l-'lace should be described (fot' ex
al"ple, "Frospective customers"). In Ca.1Ullg for corres
pondence, the "ubject mntter of the letters which are 
desired should also be c.tated. 

(c) In the case of contt'"cts, agreements, confirmation sllps, 
deposit slips, ca.r.celled checks, etc., the nallles of all 
parties to such instruments and the date thereof shOUld 
be sta.ted whenever possible. If the names are unavailable, 
a description of the class of persons within which the 
parties fall, shOUld be giyen, ... nd unless the name of the 
document called for reveals its subject matter, it should 
be described. 

(d) The subpoena should call for each item or C1 .. S5 of items 
in sepa.l'ate nUl,lbered paragraphs. 
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2g Only such records and docu:i'l.ents should be called for as are reason
ably believed to be relevaIlt and material to proving facts and con
di tions, the ascertainrnent of which is the object of the illvesti- -
gation. If there is doubt as to the mater.taUty of any particular 
type of documentary evidence, it is safer not to include it. In the 
event that further investigation discloses th" materiality and nClces_ 
slty of obtaining a.ccess to such documents, an additional 3ubpoena 
may be served, which, ill the eve:1t of cOlltest, could be sustained in 
courto 

3,' Avoid any appearance of conducting a "flshin~ expeditiQn", with wl:ich 
the courts have no sympathy. A ~en"ral sweeping description of' all 
the books and records of buslne ss I.~'ould in nea.rly all cnses be held 
i!lvalid, wherea.s if Iflaterlallty as to t.he inq.',liry exi3t'3~ a detailed 
description of each b?ok required would result in a valid subpoena, 
even though the net effect of the itemized description is to call for 
all the books and records it, the ()ffice. 

4a Hherever the books, records, etc. of a corporation are necessary, a 
aeparate subpoena duces tecum, addressed to the corporation, should 
always be serv~d upon an officer tthereof, not'l,lithstanding the fact 
that an individual sdhpoena addre~sed to the same officer but in his 
indiv ijual capaci ty may also have been served upon him. 'rhe of ... 
ficer's const.l"tutional right to refuse to incrimina'te himself does 
not apply to his product-ion of corporate books or records .. 

A sample description to be contained in a subpoena duces tecum is at_ 
tached hereto as a guide. Although the degree of definite description ;;hich 
is possible will vary in each case, it is urged that all subpoenas duces tecum 
be drawn so far as possible in terms approaching definiteness of .~he attached' 
sample. ****and tha~ you .produce at the time and place aforesaid:-

1. All journals and books of original entry of the corporation, commonly 
designated as journals, cash books, purchase ard sales books, andlor stock 
trading books, containini1 entries made from 1933 to 1935, 
in respect to transaction.s occurrin'j from 1933 to 1935, 
and ~howing receipts and disburs~ment3 of said corporation occurring 
during ~uch periodo 

2. All journals and books of original entry showing receipts anj disburse
ments of cash by the said Corporation occurring durirlg the period of time 
from 1933 to _____ 1935. 

30 All original expense books and vouchers of -the aOQve.-r,a!T1ed corporation and 
all of its officers and employees reflecting ~he operating expenses, the 
allocation of -=,ame, to -..thom the same were paid, and for '''hat purposes 
during the period of time from 1933 to 1935. 

* Many of the books and records listed Ilere will be material only if the 
financlal status of "the subject is in questiono t.,'hen rzpresentati6ns of 
worth, the payment of dividends improperly, solveIlcy, etc. are involved, 
such descriptions may be used. 
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4. All original cancelled checks, bank statelllents, bank pass-books and 
dUplicate deposit slips of the above_named corporation in and from 
the Bank .and in and from each and every bank carrying on its books 
an .account of the above-nallled corporations, "hich will reflect the 
size and condition of the accounts carried by the above-named corpo-
ration with said banks during the period of time from 1933 
to ____ 1935. 

5. All statements or account between the !lDoVe-named corporation and 
and Company, and e~ch and ev~ry other business 

entity conducting the business of broker~Be or dealing in securities, 
with which the above-n.amed corporation carries an account, which will 
reflect the aOlount and size of said accounts .during the period from 

1933 to 1935. 

6. A statement of all COllateral, includi,lg securities held for custome .. s 
and securities owned by the above-named corporation, and all customers' 
envelopes and control books of the above-named corporation in respect 
of customers to whom and for whose account securities were bought or 
sold by use of the ,nails or in interrtate comnierce covering the period 

? 

from ... 1933 to .1935. 

All customers' ledgers or lists, containing the names of customers to 
whom securities were sold or for whose account securHies were bought 
or sold by the above-named corporation by use of tne mails or in 
interstate COlr.merce from .. 1933 to ._ 1935. 

e. All lists, ledgers or card inde1<es contair:in~ the names and addresses 
of prospective customers which have been solicited by the above cor
poration by use of the malls or in interstate comm~rce to purchase, 
sell or trade in securities, from . .).9:33 to. 1935. 

9. All ori~inal correspondence or copies thereof between the above-named 
corporation or its officers acting therefor and John Doe, Richard 
Roe ***** and any other customers to whom securities were offered for 
sale or for whose account securities were bought or sold which relate 
to or contain offers to sell securities, or to buy or sell securities 
for the account of custolllcrs or prospective custonlers coverin~ the 
period of time from 1Q3S to._.__ 19:35. 

10. Copies of all adVertising u,aterial, circulars, marltet reports, invest_ 
ment counsel services or other advertisements relating to securities 
which have been sent by the abovr .. named corporation to prospective 
cUstonlers or purchasers of securities, through the mails or in inter-
state commerce from :..933 to 19:35. 

11. The original books containing the minutes of the meeting of the board 
of directors of the above-named corporation held during the period of 
time from 1933 to _____ .... 1935. 

12. The stock certificate boolt and the stock transfer book of the above-
named corporation containing entries or records of transactions made or 
occurring from ______ 19S3 to 1935. 
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28. SUBPOENAING TELEGRA,lfS. Subpoenas duces teculIl requiring 
Telegraph Companies to produce telegrams, issued in the course of inves
tigat.lons under orders pursuant to Section 1I)(b) and .20(a.) of the Secu
rities Act and Sections 21(a) and21(b) of the Securities Exchafige Act, 
should read in the following '!lanner: 

"To produce any and all telegrams, or copies thereof, in its custody, 
or control, sent or received by X between the dates of. .and _. , 
which mention or refer to the Y security or any transaction or proposed 
r.ransactlon therein Or any activity or proposed activities in connection 
therewith. " 

In any investigation in which telegrams between X and Z have been 
obtained pursuant to this form of subpoena, there may then be served, if 
it is deemed necessary, a second subpoen .. calUllg for "all telegrams, or 
copies thereof, in the custody or control of the telegral,h company exchanged 
between X and Z between the· dates of .and ____ ." 

It may be possible in certain instances to make the descri'ption even 
more specific, and, if so, it is of courSe advisable to do so. In no event, 
however, shOUld the description of the telegrams desired to be produced be 
more general than indicated abOve. 



- 33 -

29. SUPPORTING SlffJPOENA FORTELEGRANS. The Circuit Court of Appeals 
for the fifth circuit sustained subpoenas dLlces tecum in substantially the 
form of the above suggestion in Newfield v. Ry,m, et at. No. 8558; Newfield 
v. Ryan. et al. No. 6459; and Ballentine v. Florida Tex Oil Company, et al. 
No. 8460, decided July 22, 1937, 91 Fed. (2) 700. 

"We agree with appellants," said the Court, "that the subpoenas in 
themselves are unexceptional; that they are not unduly indefinite; and that 
they do not constitute unreasonable searches. and seizures. 1I 

The Court further sald, "The subpoena in the Ballentine case was defi
nitely limited to a period of less than three months; those in the Newfield 
cases to a period of less than "ne year, The subpoenas in all cases were 
limited to the persons and corporations under investigation and to the 
schemes being investigated, In each of the subpoenas attention was called 
·~o the subjects under particular investigation. None of the subpoenas could 
in any sense be regarded as dragnets for fishing expedl tlons. All of them 
are well within the speclfic lilnits appr()ved in the cases, Hale v. Henkel, 
201 U.S.·43; Consolidated Renderin/.' Co. v,· Vermont, 207 U.S. 541; Wilson v. 
lJnited States, 221 U.S. 361:, I'Ih .. Lin v.·lf~itedStates. 226 U.S. 478: Brown 
v. I!rited States, 276 U.S. 124; HeNan" v. En.'el, 87 F",d. !2d) 379," 

It was also held by the Court that a subpoena duces tecum, under such 
circumstances, consti tute:i a "demand of at.her lar .... ful authority", under the 
Federal Commul1ications Act of 1934, 47 U"S"CQA .. SecI' 605, which requires 
and justifies the disclosure of telegraph messar,e$. 
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30. SUBPOENAS FCW TELEPHONE CALL SLIPS. Arrangelncnts have been m.ade 
that In seeking long distance telephone calls investigators will first 
check the long distance telephone call slips that >/ill be: n,".de avalhble 
b~ the telephone corrpiil"\ies in order t.o ,ascertain exa·::tl~l t;:"e slip or sliFS 
that are d.~sired in the inveshgation. A subpoena daces tecum can tllen be 
issued as to such sli;> or slips and the te1er>hor,e oC"l'any "ill not be re
Quired to produce a large nn.ober of lrrim.aterial slips in order that the ones 
desired may be checked or established. 

In the everlt a telephone company refeses to I!l.ake such slips available 
for such "xamlnatiol: the General Counsel shall be advised In,mecliately and 
iDst-ructions will be issued as to the procedure t.o be followed. 
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31. CHALLENGING SIJBPOEN.I I) lJCES TEC/J,'(. Of possible j.nterest in con-
nection with challenges of SUl"pocna duces tecum is tl.c case of McMann v. 
Securities and Exchange ComDJission (C. C. A. 2d Circuit) f,l7 F. (2d) 377. 

In this c~.se the plaintiff sought .an injunction tp restrair. his broker 
frODl producln~ records of his account before an officer pf the Commission, 
in response to a subpoena dUCeS tecUl" issued under ar, order for investigation. 

The court held that the pla\ntiff had no standing to object to the 
subpoenas. 
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32. WITNESS FEES ~ND EXPENSES, Witnesses subpoenaed to appear at for
mal investigations or hearings ordered by the Commission are enti tled to mile_ 
age and witness fees as prescribed by existing law, If the)' wish to claim 
such milea~e and fees it is necessary that voucher form SE-A-13, provided by 
the Commission for such cases, be prepared showing in detail the information 
called for on such form. If the facts as stated on the voucher meet ·"lth the 
approval of the Examiner or other officer who issued the subpoena, the Ex .. 
amine I' or other officer should certify the voucher in the space providedCl1ere
on for t.he signature of "Commissioner or Examiner"4 

If wi tnesses are SUbpoenaed to appear in a United States Court in a matter 
in which the Commiss ion is an intere s ted party, the prov isi ons of title 29, 
section e~B, U.S.C, applY, "In cases where United States are parties, the Mar
shal shall on the order of the Court to be entered on its mlnutes, pay the 
jurors and witnesses all fees to which they appear by such order to be en-• titled which sum shall be allowed him in the General Accounting Office in his 
accounta" 

Marshal's expenses incurred in the service of subpoenas issued by Clerks 
of the United States Courts at the instance of the COl"mission should not be 
adva.nced by Commission's elnployees, and the Commission's attorneys SUbpoena
ing witnesses for hearings in the Uni t.ed States Courts should see t,hat those 
witn~sses are paid their fees and mileage by the MaI'shal oef"re such ,;itnesses 
depart a.t the conclusion of the hearin@a 

In the event anj{ difficulty is experienced with any 11arshaJ., the General 
Counsel shall be notified immediately so tha~ the issuance of instructions to 
the I'jarshal may be re'l.uested of t.he Attorney General's office. 

Instructions wlll also be issued by the General Counsel as t.o the pro
cedure to be followed by the a tt<)rney. 

When United States 11arshals serve SUbpoenas issued by the COffi\'lisoion for 
a ttendance at hear lngs before examiners or officers of the Commi ssi on, tht-~ 

Marshal's office has nothing to do "ith the payment of ,witness fee, and mile
age and any expenses incurred by "th~ ~'Iarshal in the service of ::ouch subpoenas 
should be handled as de:;cribed belo": 

It is prOVided in 29 Stat. 18J that "fees of Unl,ted States Marsh~ls are 
not re'luired or author ized to be char ged against the U.:11 ted States .. II rrbere_ 
fore, while it is permissible for the Commission to p:=.l.y the expenses iuourred 
by the Marshal in the. sGrvice of CommiSSion subpoenas returnable before Com
mission officers, it is not. required to pay the t4o.rshal a fee for such 
servi ce. 

The expenses of ~he Marshal in such CQSe9 should be paid in accordance 
with the following Quoted pa.ragraph of the Standardized Government Travel 
Regulations: 

"Par. 77. Hethod of Payment -- Charges for such· services s1"lOuld l10t be 
paid by the traveler, but the accc,un't shOUld be approved by the traveler, 
certified by the payee, and forwarded to the administrative official for ap_ 
proval and payment to be made direct to the person ~'/ho r.endered the service. 
frhe ~ccount must show the dat~s of serVice, and such other particulars 9.S may 
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be needed for a clear understandil.g of the charge. If Governr.lent voucher 
form is not used, care sbo'-11d be taken that each ,aCcouzlt is submitted in 
duplicate, the original of which shall \le,ar the approval of the traveler 
.:d the following certificate by the i',ayee: '1 certify that the fore_ 
going ,account is correct and just and ~ha.t p,aytl'.ent therefor has llot been 
received.' (see par. 78)". 

"Par. 78. Cash Paynlent -- \ir.ere cash paynlent i .. demanded for such , . 
serv ices, reimbursenlent for the charges actually f.aid may be allowed. Re-
ir:cuursenlent expense account must be supported by receipts showing the 
QU,antity, unit and ur,it price and statement ~hat cash payment was demanded." 
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33. REPORTING HEARINGS AND IIfI'ESTIGATIO,VS. The Commission annually 
makes a contract for stenogr.aphic reporting service covering pu'oUc and pri_ 
vate hearings. investigations and ex.amin~tions in Washington and ill the field. 

The contr.act reporter designates representatives throughout the country 
to handle this service. 

The name of the current reporter .and the list of his design.ated repre
sentatives .are .availa'ole at regional offices or .at the office of the Chief of 
the Service Section at Washington. All employees having occasion to use this 
service shOUld obtain a copy of the list of reporters and keep it corrected 
.as chanies .are m.ade therein. 

Such reporters are to be used only for Commission he.arings, investiga..,.. 
tions .and ex.aminat.ions. When it is necessary to use .a l'eport.er for .a case in 
the federal court arr..ngements should be made wHh the United St.tes Attorney 
to furnish the reporter as the charge for such service is payable by the 
Departn;ent of Justice appropriation. In the event such arran£ements fall the 
matter should be t.aken up with the office of the Secretary and appropriate 
instructions will be issued. 

Fot' reporting services in Hashingt-::>n arran~effients should be made through 
the Hearing Room Clerka When a proceedin~ is to be held in the field at a 
place where no reporter is lis~ed, the nearest representative of the contract 
reporter should be contacted to report the proceedings. If the designated re_ 
porter for a particular locality cannot take care of the matter !·Ir. H. P. 
Avery, Chief, SerVice Section of the CommiSSion, shOUld be notified in order 
that instructions regarding the securing of reporting service may be furnished. 

If t.he exi~encies of t.he situ."tioll Ol"-ke this procedure irr,practic"ble .. ny 
sui t.a.ble reporter nlay be proct,lred. In such case tl"~e cont.ract reporter pays 
such person for t.he service .and the r.,,'!.e agreed upon should not exceed th"t 
fixed in the .annual contro.ct. 

Information relative to such rates is included in the list of designated 
reporters. 

At the beginning of .. ny priv.ate he."ring or investigation if " reporter 
is used it should be ., .. de clc<t.r to the reporter that the hearing is confiden_ 
tial and tha~ all stenogr~phic notes in connection therewith must be turned 
over to the officer conducting the hearing and that Hithout specific approv~.l 
of the Con.mission copies of the transcript may not be sold to .anyone otl1er 
than the Commission, except .as herein",fter provided. 

It should be borne in liijind th.at except in emergencies, ,at le.ast three 
days' notice should be given to the reporter of the time and place of the 
proposed hearing or investigation, and tn emergencies all possible notice 
should be Biven. 
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When the transcript of any proceeding is delivered to any officer Clf 
the Commission 1n the field, it is imperative that .a receipt for such tr,afl_ 
script be signed by the officer of the Commission receiving the transcript 
and h,anded over to the reporter or other person delivering the trar.script, 
in order that it may be returned to the Commission through the contract re
porter. In .a.ddition to the nUlnoer of pages and the number of copies of the 
transcript, the receipt should indi.cate whether the proceeding was public 
or private. 

The contract reporters should not be eli.ployed for ordinary stenographic 
work as such work 1s not covered by the contract. 
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34. AVAILABILITY OF TRANSCRIPT OF RECOr.D OF ·HEARUG AND INVESTIGATION. 
The Coml1lission has enunciated the following policy with respect to the types 
of cases in which copies of the transcript of record of ·hearings and .investi
gations ma;y be sold to the general public. 

II1VESTIGATIONS: -- In all prelil1linary investigation cases the stenographic 
reporters on the payroll of the COl1lmission will be used if available. In the 
tlew York regional office and in the Washington Office the reporters on the 
payroll of the Commission should be able to take the testimony on most of 
these·hearings. If it becol1les necessary to use the Commission's contract re
porting firm in these or other offices of the Commission, the reporter should 
be informed st the time that he is notified of the proceeding that no copies 
of the testimony may be sold, and that all stenographic notes and copies of 
the testimony must be turned over ~o the officer designated to conduct the 
invest ill ation. 

BROK"ER AND DEALER HEARINGS: -- Unless otherwise directed by the Commission, 
all hearings in connection with the registration of Brokers and Dealers, pur
suant to the rules for the re~ulation of over-the_counter markets, shall be 
treated as private hearings and no copies of the transcript of hearing shall 
be available for sale to the general public. Should the party conoerned, or 
the representative of same. reguea~ a copy of ~he transcript, it may be sold 
to him.at the rate of 25 cents per pa~e, provided the ·hearln~s are taken by 
reporters on the pa,)'roll of the Commlssiol1. If the hearings are taken bo' the 
official contract reporters, the rates to be charged by the official reporter 
for copies to be sold to the parties involved shall not be ill excess of the· 
rates fixed by contract between the Commission and the reporter. As in pre
liminary investigations, if the contract reporting firm is used, the reporter 
should be informed at the time that he is notified of the proceedings that no 
copies of the testimony may be sold to the general public and that all steno
graphic notes and copies of testimony must be turned over to the officer 
designated to conduct the hearing. 

HEARINGS ON APPLICATIONS FOR CONFIDENTIAL TREATHENT Oli' MATERIAL: -- All hear
ings conducted in connection with applications for confidential treatment of 
material filed with the Commission shall be private and confidential. However, 
transcripts of such hearings reported by a staff reporter ma;\' be furnished. to 
t·he re~1st.rant or its representative upon the payment of twent,)'~five cents 
per page. Copies of these transcripts prepared by the contract reporting firm. 
or its representatives mo.,)' be sold to re~istrant or its representative only 
upon specific approval of the Commission. 

PUBLIC HEARINGS: -- In all public hearings the use of the official contract 
reporter is preferred. The reporter should be given all possible advance 
notice of; the ·hearings and inf'ormed at that time that it is a public hearing. 
Transcripts of record of public ·hearings may be sold to the general public by 
the contract reporters at rates not in excess of those fixed by contruct be
tween the Commission and the reporter. If requests are receiVecl for copies 
of transcripts of public hearings the writer should be referred to the con
tract ~eporting firm. 
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COMMISSION RECORDS INTRODUCED IN EVIDENCE: -- At times in the past the orig
inal or duplicate of registration statements, applications for exemption, 
and other filings with the CommissIon have been introduced in evidence at 
Commission hearings. In the event that review of the Commission's action is 
taken on any such case the elltire record has to be certified and it will be 
necessary to secure a Court order to get the statement baCk. 1'0 obviate 
such a situation, in all cases stipulations should be made with the respond_ 
ent to the effect that a certified photostat copy of the statement may be 
substituted at any time for the stateroent, application, or document admitted 
in evidence. 



- 42 _ 

35. COHPLETION OF INVESTIGATION.· Upon the completion of an investiga_ 
tion a full and complete report in 'luadrupllcate immediately shall be prepared 
for and filed wi th the Commission. The r"port shall be accompanied by a let
ter of transmittal in which shall be included a recommendation as to the 
action on _he part of the Commission which it is believed the evidence de
veloped warrants, such as adversary proceedings, injunction proceedings, a 
reference to the Attorney General for the institution of criminal prosecution 
or a reference to the postal authorities or other enforcement agency. 

In determining the action which should be taken Oll the recommendation 
and in supporting such course it is necessary to analyze the evidence in great 
detail and to prepare Bills of Complaint or other charges, or to cooperate 
with the Department of Justice in preparing an indict .. ent. 'ihis re\luires an 
organi~ation of evidence in most respects as detailed as that re~uired in an_ 
ticipation of trial. 

The report should therefore present a statement of the case, a detailed 
analysis of supporting proof and a discussion of jurlsdic~lonal re~uirements, 
venue and other silnllar matters. 

In orjer t.o facilitate the con31deration of a case, the :form belOW is 
suggested for the report. 

It is not intended that this outline be rigid and forced to meet the 
varying re~uirements of each case but should be a guide with due regard 
to the facts and circumstance. develDped by the investigation. 

Nor is it intended that every detail su~gested in this form be covered, 
but the investigator will be expected to discriminate in the essential facts 
necessary to establish the elements of the particular violation of the law 
which he is investigating. 

Where time is important, as in injunctive cases, a brief Summa.ry of the 
facts developed by the investigation may be conveyed to the General Counsel 
by telephone, telegraph or mail, as the exigencies of the matter dictate, and 
then preparation of the report dela¥cd as the circumstances may re~uire. 

It should be noted that the attached outline is based on a hypothetical 
violation of Section 17(a) of the Securities Act. It is of cour~e appreci_ 
ated that many cases may be prepared which are not based an any violation of 
this secti on. .f. 

Item 1 of the su~gested outline is " Table of Contents. It is not felt 
that such a Table is necessary unless the report is volu,"inous. 
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~6. SllGCESTED FORN OF REPORT. 

rEPO,?T OF INVESTICATION 

I. TABLE OF CONTENTS 

U. HISTOllY 0., INVESTIGATIOi7 

1. Title of Case 

2. Security Involved 

~. Period Under Review 

4. Investigation Conducted By 

5. Character of Case - (A short concise statement as to the type 
of the case, and the sectIons of tne law 
violated) 

III. PERSONS (MiD CO~lPANUS) UNDt:H I:'lVESTl'J A1'1 01, 

1. Fame and Aliases 

2. Home and Business Addresses 

8. Criminal Record (if krown) 

4. Positions Held or Official Connections 

5. Benefits Received 

6. Financial Interests 

7. General Participation of Individual (or Comrany) 

(If individual, state: whether he approved or si~ned financial 
statements, circ'ulars, prospectuses; connection with declaration 
of dividends; knowledge of condition of comp~lY; participation 
in maintenance of market for securities; participation in sales 
promotion; whether he acted a~ treasurer or trustee of individual 
or company's funds; control of ban.k accounts; negotia.tlons with 
underwriters or assistance to promoters or undert"riters; or any 
'other fact.s showing participation of person or company under 
investigation. ) 

IV. GENERAL STATEMENT OF "ACTS 

1. Security Offered 

2. Practices Engaged In 
> 

:'1. Manner of Distribution 
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4. Date and Place of Incorporation of Dealer or Brokerage Companies 
lif recommended as defendants). 

5. Principal Offices 

~. Capital Structure of Issuer 

? . Policies Dictated by 

8. Type of Business Conducted by Issuer 

9. General Financial Condition of Issuer at Beginning of Period under 
~eview and at End of Period 

10. Type of Business Conducted by Persons or Companies under investi
gation (if other than issuer). 

(Whether brokerage, underwriters, management service, sales promo
tion, or investment counsel.) 

11. General Income and Expense of Person or CompRnY under Investigation 

12. Profit or Income of Persons or Companies for period Under Review 
(Both money and securities) 

13. (In case of a widely used prospectus, any peculiar type of securi
ties, or any iJrlportant contract or agreenlent t or other document 
which stands out as particul arly import ant and upon which emphas is 
is desired, a copy or photostat should be attached to this general 
statement. ) 

V. REPRESENT aT lON S AND OMISSIONS TO STA'rE 

1. Representations 

(A) Manner in flhich Representation was Hade. 

(a) Oral 

(Cross reference to names of purch d5ers and ~~enerally the 
names of persons making the representation.) 

(b) written 

(Whether contained in sales documents, prospectuses, 
pamphlets and general letters. Cross reference with names 
of purchasers and persons making the represelltations.) , 

(B) Proof of Falsity 

(Give a short concise statement of actual facts, and cross 
reference to the supportin~ witness, together with documents, 
which go to establish the falsity of representations made.) 

!Where om.1ssions to state are alleged, the statements tbat are 
made misleading 1> .. the omissions should be specifically set 
forth in the same manner.) 
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VI. INVESTOR WITNESSES 

1. Name and Address 

(At this point give a running story of the account such as; se_ 
curity purchased; date; amount paid; date delivered; from purchased; 
general business transactions; lieneral representations made; how 
they were made; and by whom made. ) 

2. Misrepresentations and Omissions 

(Here insert numbers as given under heading "Represent ations ,al1d 
omissions to state fl. ) 

~. Jurisdiction 

(A) Letters Mailed or Received 

(a) Date 

(b) By Whom Signed 

(c) Where Postmarked 

(d) Brief Summary of Contents. 

(Also state whether envelope is available and cross 
reference to the supporting witness who can identify the 
letter or document and \tho can testify to facts relating, 
to the writing, mailing and connection with the defendants.) 

(B) Use of Instrument of Interstate Commerce 

(Set up same detail as under 3(A) above.) 

(After each letter given or instrument of commerce used, cross 
reference to testimony of supporting witness who can establish 
either the mailing, writing or Signature, or who can establish 
the Use of an instrument of commerce.) 

4. Other Documents Identifled by the Witness 

(a) Prospectus 

(b) Sales Letter 

(c) Receipt for Money Paid (or other miscellaneous documents) 

VII. SUPPORTING ,IlTKESSES 

1. II arne and Addr es s 

(A general statement of the testimony of witness, including the 
facts relating to the association with persons under investigation, 
scope of duties of witness,and admissions ulade to him by defendants.) 
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2. Document, s Which Can Be Ident itied 

(b) Books of Respondent 

(c) Prospectus 

(d) Sale5 Letter 

(e) Financial Statements 

(f) !1iscellaneous Documents, Lctt~rs or Reports 

VIII. OTnER VIOLATIONS 

(If ther~ are violations in addition to Section 17 of the Securities 
Act, such as Sections ~ or :?4 of the Securities Act of Sections 9 or' 
15 of the ElCchange Act, additional facts may be set fOI·th u,nder this 
heading. ) 

IX. VENUE 

(A brief statement should be given concerning the prop~r venue in the 
case, together with the reasons for recomll'1endill~ the particular ... ~enue. 
Under this section a flU!'lber of overt acts should be sho'"" together 
with the proof of same in order that these facts may be considered in 
connection with .. possible conspiracy alle~ation or count in any bill 
or indictments. ) 

x. nOCUME~;'r ARY MATERIAL 

(Under this title describe and set up each exhibit obtained durini the 
course of the investigation. Opposite the exhibit give the number as
signed to it during the investigation. Acc:ountin~ reports, partic1llarly 
those relatin~ to a trading i!)'vestigation, should be attached to this 
report. In case of bool(s, records, documer.ts or le~ters of individuals 
or companies under investigation, additional information should be 
given, 1. e. it should be stated froln whom these documents were o~tained, 
in what manner they were oot silled, in whose custody they are at the 
time of the writing of the report, together with any other cirelll.stances 
re lat.ing to the acquisition of them. ) 

(NOTE: AS FAR AS POSSIBLE STATE!1ENTS CONCERNING PROOF SHO\JLD 131£ 
ESTABLISHED EITHER BY REFEHRIHG TO AN EXliIBIT OR TO l'f:!E; TESTlHONY 
OF A WITNESS. ) 



_ 47 -

37. BILLS FOR INJUNCTION. A bill shall be filed for an injunction only 
if such filin~ is authorized b)l the Co:nmission and the form of t.he nill of 
Complaint is approved b)l the General Counsel. 

A Bill of Complaint must not be filed until a draft thereof has been 
submitted to and approved b)l the General Counsel. In an emergency where for 
special reaSons it is not feasible to submit a draft, the General Counsel 
may permit a pleadin~ to be filed without his prior approval as to form but 
no legal proceedings of any kind sball be instituted without prior author_ 
ization by the Commission.· 

Such drafts should also be accompanied by copies of the moving papers 
for the preliminary injunction including copies of the affidavit. in support 
thereof, and, if practicable, the exhibits. 
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3B. COlfi.1SSION CASES II! FEDEr.AL COURTS. In order that draft bills of 
complaint submitted to this office for approval may be examined in the li~ht 
of the available eVidence, all such drafts submitted should be accompanied 
by a statement of the evidence intended to support them, unless a report 
hereinbefore suggested in Paragraph 3.'> has been made. 

The statement of evidence should include the followir.g items: 

(1) The names of all the proposed defendants. The exact r.ame of 
corporate defendants and the State of incorporation must be in
cluded. All the pa·rtners in co-partnership defendants must be 
named. If any of the defendants were doing business under a trade 
name, this should be stated. Any alias of any of' the defendants 
should be given. 

(2 I The residences of all the defendants. If the venue is to be laid 
in a district in which the defendants do not reside, the state
ment should include such other facts as are necessary to support 
the venue. 

('l I 1'he jurisdictional facts upon which the bill is predicated, stating 
in detail the circumstances in which the mails or the means and 
instruments of interstate commerce, or the facilities of a nati .. nal 
securities exchange were used or whether the defencant is a member 
of a national securities exchan~e. 

(4) A summary statement of the acts and practices of the defendants 
upon which the bill is predicated, disclosing the inter-relation
ship aw.ong the defendants in detail. If viola~ion of Section ~ 
of the Securities Act is charged, give such particulars about the 
transaction, as dates, amounts, names and addresses of offerees or 
purchasers, as to all offers or sales, ill order that it may ~e de
termined that no exemptIon from re~istratio!l is available. If 
violation of Section 1'7 of the Securities Act is charged, describe 
the scheme., artifice or course of business relied upon as fr:.audu
lent. Where the bill is based on misr"presentatiolls by the de
fendant, state the misrepresentations made, the persorJs to whom they 
were made and the respect in which they wer" false to the knowledge 
of the defendant. If violation of Section 9, of the Securities Ex
chan~e Act is charged, furnish such facts as will establlsh a vio
lation of specific subsec·tions. In every type of case the time when 
the acts or misrepresentations complained of occurred should be 
fixed as closely as possible. 

15) The names and addresses of available witnesses, together with a 
concise statement of the facts as to which each witness is testi
monially qualified. 

To the end that the General Counsel may be fully and immediately informed 
as t.o matters in court it is desired that draft copies of all pleadings with 
which cases are to be instituted be forwarded to his office at least a week in 
advance of their filing. 
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If at all possible, it is also desirable that copies of indictments to 
be submitted to grand juries be fox'warded to this office at the earliest time 
practicable, aDd before the return by the grand jury. Every effort should 
be made to have such copies in 11ashington at: least a week in advance of the 
time of the return by the grand jury.' 

The General Counsel should also be advised immediately in the event a 
grand jury returns a secret indictment. Advice should also be received im
mediately upon such an indictment becoming public. 

If any changes have been made in the draft previously submitted or if 
there has been any delay, a telegram must be sent to the General Counsel ap
proxLnately twenty-four hours before the bill or other pleadillg is to be 
filed or the indictment to be returned adviSing the General Counsel of that 
fact and confirmin~ the correctness of the dr"ft in hiS possession or setting 
forth any changes which have been made therein. 

When a decision is handed down or a verdict has been reached, a state_ 
ment as to the result should be communicated to \.,rashington lmmedi,ately by 

wire or telephone as the importance of the tnat~er suggests. 

Where convicted de fendants are selltenced immediate 1y upon the verdict, 
the sentences should be .i.ncluded in the telegram advising of the verdict. 
When sentence is deferred, this of,fice should be advlsed not less than twenty_ 
four hours in advance of the date on which the sentence is to be handed down 
and, of course, auvice as to the sentence should be i:nmediately transmi ttedo 

At the earliest practical moment the General Counsel should be advised 
of the full names of the attorneys rapre"enting the Commission and, if the 
Department of Justice is involved in the case, the full names of the repre
sentatives of that Department who may be in Charge. He should also have the 
full names of the Jud~e, the situ" of his Court and the District in which the 
proceedings are being held. 

HI man)' instances and particularly in the case of indictlilents the origin_ 
al pleadings are verbose and complicatedo Under these circum~tances when the 
priginal pledding is transmitted to Washington, it should be accompanied by 
a short outline statement of the crucial facts and circumstances involved~ 
This statement should follo'" and con'cain quotations from 'che transmitted 
document. 

Whenever a bill may be taken pro confesso, such action should be taken 
without delay, and at the expirati.on of the re,<uired thirty days, application 
should be made for a final decree.' 

When a final decree of inJunct Lon is obtained, attorneys shall see that 
a certified copy of such final decroe is served upon each defendant in the 
suit either by the United States Harsbal or in the manner prescribed by the 
practice in the particular court~ 

Ih cases when the investlijation by the Commission result.s in a criminal 
trial followed by a conviction and a penitentiary sentence of more than a 
year, the prisoner may be entitled to seek parole after having served a por
tion of his sentenceo 'rhe parole board in these cases asks the Commission 
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for an expres'sion before acting on such applications. Due to chaIl~es in 
the Commission personnel, the 'o101uminous files in such cases .and beC:3use 
such applications often occur several years after the termination of the 
case, it is not expedient to prepare a report for the parole board de novo 
at the time its re'luest is made. AC,cordingly, in all cases whe.n a sentence 
of more than a year is handed down, the attorney in charge of the case in 
the regional office will thereupon prepare a ·parole report" to be submitted 
in triplicate.' This report will be kept in the Washington office for sub
misSion to the parole Board when a re'luest therefor is received. Such a 
report shoUld contain the type of information which is not admissible in 
evidence at the trial, but which will give the Board the oackground of the 
prisoner and the crime. Its purpose is to aid the parole board to deter_ 
mine whether the crime and its circumst.ances were of such nature as to war_ 
rant the extension of parole to the prisoner. It sOI.etimes happ<!ns that 
our regional offices prepare reports for the probation officer after con
viction and before sentence,' The parole board desires the same kind of re
port, and where a report han been made to the probation officer, three 
copies of that report may be submitted in cOlnpUance With this provision. 
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39. TRIAL DOCKET REPORT .. In order to maintain current trial dockets 
in court proceedings, the attorney in charge of the case shall file in the 
office of the General counsel, in duplicate, a memorandum on the appropriate 
form, '\vellow" or "salmon If, setting forth any action taken in such proceed
ings. The memorandum should be filed immediately following the pleading, 
order, hearing, or other matter and should include all dates, names, and 
other it,ems of information necessary to make the appropriate entry on the 
trial docket. Dates when future pleadings must be filed, hearings held, 
appeals taken, briefs filed, et cetera, should also be indicated. 

In most instances, th. information called for in the memorandum slip 
can be furnished merely by writing in opposite the action referred to the 
date on which such action was taken. When it becomes necessary to add to 
the form of memorandum provided for civil and criminal cases in order to 
report action for which no provision has been made in the memorandum, it is 
important that every apFropriate item called for on the form be shown in 
full. This includes date of filing, indictment numbers, et cetera. 

It is also required that two copies of all pleadings filed in court 
be forwarded to the Trial Docket. These copies should show signatures and 
court docket numbers. They should be attached to the memoranda reporting 
their Eiling. 

Occasion is taken to stress certain points with respect to these forms. 

1. Each step shOUld be reported as soon as it occurs. It is not neces
sary to repeat previous action on any subsequent memoranda. 

2. 'rhe Trial Docket is charged with the duty of following all court 
proceedings to prevent any failure to mak~ proper action within the 
required time limits. It is also required to maintain a calendar 
of all court actions scheduled for every case in which ·the Commission 
appears as a party or as mtervener. It is therefore essential. that 
this office be informed as soon as any date is set for a hearing, 
for briefs or pleadings to be filed, by any party to the proceedings, 
et cetera. 

3. Since Trial Docket is frequently called upon for statistical in
formation rega.rding the !!u!,:ber of active cases, their status, et 
cetera, it is ess<Jntial th,.t the information received from the 
regional offices be current alld accurate. 

4. Since different jurisdictions have different provisions regarding 
the dismissal of" cases for want of prosecution, copies of the rules 
of the vario.us courts within the territory covered by each regional 
offtce should be sent to 'rrial Docket and a periodic check made of 
all cases on which action ·has not been taken during the allotted 
time. 
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5. The transn,ittal of any case to the Attorney General or to any 
United States Attorney should be reported. In reporting crim
inal cases it is essential to include indictment numbers. rf 
more than one indictment is brou~ht in the same case, it is 
important to report, the ultimate disposition of each indictment. 

6. Emphasis should be placed on the importance of submitting two 
conformed copies of all pleading~, orders, et cetera, filed or 
entered in court prcceedin~s. This applies to all papers filed 
by all parties to the case in both civi 1 and criminal cases and· 
not merely to papers filed by the Commission. This instruction, 
of course, is applicable only to papers which are actuallY entered 
in proceedings, and is not applicable to tentative drafts, et cetera. 

'I. Copies of forms sent to \,ashlngton are to be kept in the field 
office file. An appropriate notation of the contents of such 
form should be ",ade on the assignment card. 
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40. TRAVEL EXPENSES. Official tr-avel perforll\ed by officers and ell\
ployees of this Commission will be in accordance with the Standardized 
Government Travel Regulations, as amended, issued for the guidance of 
civilian officials and employees of the several executive departments and 
independent establishments. Persons having occasion to travel should ob
tain a copy of these regulations and study them carefully. 
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41. LOST CHECKS. Government checks lost by Co!!!mission employees 
should be reported promptly in writing to the budget and Accounting Section 
where the necessary steps will be taken to have paymer,t storred. Informa
tion should be furnished stating whether the check was not received or was 
lost or destroyed after receipt. If lost after receipt, the circt.mstances 
surrounding the loss sl!ould be given statin~ whether the cheol, had been lost 
by the payee. Where stoPFage of payment is necessary, this will be arran~ed 
by the Budget and Accounting Section. The Treasurer of' the Ulilted States will 
send al: owner bond to be executed for the issu!lllce at: a duplicate check after 
the eXl'iration of thirty days fro~, the date of original check .. s prescribed by 
law. If' lost check is found before receipt of duplicate, the owner should 
notif.' the Budget and Accounting Section at once by wire or mail, and after 
the stop payment order has been lifted the origina.l check may be cashed. 
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42. ANNUAL AA'DSICK LEAVE. Annual and sick leave regulations of 
the Commission are covered in Office l1emorandum No. 49. Questions regard
ing the interpretations of these regulatio\ls shoUld be referred to the 
Secretary for decision. 
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4:3. FIELD PURCHASES. All materials, supplies and equipment shall be 
re~uisitioned from the Washington Office except (1) whern prior approval 
to purchase has been given by the Secretary of the Commission, (2) in the 
case of inexpensive expendable articles where the need is urgent ~nd time 
will not permit delivery from Washington, and (3) in cases where the items 
are inexpensive and heavy and it is clearly evident that the shipping cost 
would make it more expensive to send from Washington, D. C. 

Where it is necessary to make field purchases of material, supplies, 
equipment, and services, the following instructions should be observed: 

(1) Three or more competitive bids shall be obtained if the proposed 
purchase will exceed ~50. Except in emergency cases, all bids received must 
be submitted to the Secretary of the Commission with recommendations for ac
ceptance. In emergencies, where delay would be detrimental to the work of 
the Commission, the lowest bid may be accepted immediately and the purchase 
made. In these instances, all bids received should be transmitted to the 
Secretary with the voucher covering the payment. 

(2) While the law does not require competitive bids for purchases not 
exceeding ~50, the Regional Administrator neverthelesz has the responsibility 
of making a reasonable price inquiry, among possible competitors to secure the 
lowest price practicable. 
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44.SHIPNENl'S. Freifht and express shipments sllould be made on 
Government bill of lading when the emplo;;ee has thIs form available. A 
supply of the forms properly numbered may be obtained from the Washington 
Office. In cases where the bill of lading form is not. aVailable, the em
ployee should have the shipment sent collect if'he is sending it to one 
of the Con~ission's regional offices or to the Washington Office. In other 
cases, he may pay the charges and enter a claim properly supported by a 
receipt in his reimbursement voucher. Express service should be used only 
when the postal service cannot be more economically employed and the freight 
service will not answer the require .. ents. The value of any materials shipped" 
by express should not be placed at nlOre than $50. 

Parcel post should be used in all cases for supplies and materials where 
a pr.ckaQe does not weigh 'lore than four pounds, in which case it may be 
shipped free under the Government penalty privilege. Also, when plainly 
indicated on the wrapper, packa&es containing of£icial Government printed 
or written matter may be shipped without charge under the penalty privilege 
by first-class ",ail not to exceed 5eventy pounds in weight. If necessary, 
postage stamps for use on packabes weighing more than four pounds, may be 
purchased locally and the cost thereof included in the expense account of 
the officer making the purchase. Il1be charge must be sUPt:,orted by a receipt. 
indicating the number and denomination of the stamps purchased and the total 
amount paid. 
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45. PHOTOCOPIES. The Hashington Office has complete equipment 
economically to make photocopies and field employees should submit material 
to that office to be photocopied when practicable t,o do so. In emergencies, 
however, photocopies may be ordered in the field.. In these cases, the firm 
doing the work should submit a certified bill containing an itemization of 
the charges, i.e., the number of copies furnished, the unit price and the 
total cost on Stand.ard Form 1034, containing the same itemization, to the 
Bud~et and Accountin~ Section for payment. The bill or voucher should bear 
an endorsement by the officer ordering the work to the effect that the ma
terial was received in good. condition, if such is the case. If the firm 
demands payment at the time tile work is done, the traveller lIay pay for 
same and make claim for reimbursement in his expense account, which should 
be supported by a receipt itemized as indicated above. 
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46. DUPLICATING f:'ORK. The requirements of the field personnel for 
mimeographing, multigraphing, and other duplicating work should be sub
mitted to the Secretary of the Commission for attentior.. The Hashington 
Office is completely equipped to handle this type of work expeditiously and 
special attention will be given to urgent requests from the Commission's 
employees in the field. 
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47. PRINTING AND BINDING, There is appropriated annually a limited 
amount of funds which may be used for printing and bindinij work of the 
Commission. The law requires that ,"all printinil, bindir.g, * * * for every 
independent office and establishment of the Government shall be done at 
the Government println~ oft'ice, except such classes of work as shall be 
deemed by the Joint Committee on printing to be urgent or necessary to be 
done elsewhere than in the District of Columbia for the exclusive use of 
any field service outslde of the said District." (March 1, 1919, c. 66, 
Sec. 11, 40 Stat. 1270). 'If'the time element precludes the transmission 
of briefs, transcripts of record, stipulations, etc., to Washington, D.C. 
for printing at the Government printing office, the printing thereof is 
then considered as emergency work, and, upon approval of the Secretary as 
to the availability of funds, may be done in the field. The cost of the 
printing should be billed to the Commission in a manper similar to that 
contained in par. 45, Photocopies. The bill must be supported by a stbte
ment from the responsible officer in the field under whose authority such 
printing is purchased that in his opinion such work was urgent or necessary 
to have done elsewhere than in the Dist:'ict of Col ulT,b ia for the exel usi ve 
use of the field service. 

In addit.ion to the number of copies required oy the Regional Administra
tqr or other officl a1 for his own .u:se and the use of' the court, 1150 copies 
should be sent to the office of the General Counsel in Washington. 
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48. RENTAL OF TENPORARY OFFICE. When an officer of the Commission is 
traveling in the field and an urgent need for an office or hearing room for 
a few days develops, the Postmaster, the local F'ederal Business Association, 
or the custodian of any Federal building in the cit~ or town should be con
tacted to ascertain whether free space is available in any Federally-owned 
or rented building. If no room i.s available from any Government organiza
tion and the space will be required ror only a few days, it will be permis
sible for the employee to make reasonable price inquiries and rent the 
cheapest suitable space available, having the owner submit a Standard Form 
1034 voucher claiming payment therefor. In these cases, it is frequentl~ 
possible to seCUre a meeting room without extra charge from the hotel at 
which the employee is registered. 

In all cases wher" office space will be required for a longer period 
than that stated above, the facts should be forwarded to the Secretary of 
the Commission and detailed procedure will be furnished concerning the proper 
steps to take to enter into an informal agreement or a formal lease a.s may 
be necessary. 
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INVEST IGATIVE PrlOVISIONS 
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I!IVESTIGA'rIVE PROVISIONS 

INVESTIGATIONS IJNDERTh'E 
SECIJRITIES ACT OF 1933 

Section 5 

The provisions of Section 5 of the Securities Act of 1933 are as follo«s: 

"Sect ion 5 ( a) 
security, it shall 

Unless a registration statement is in effect as to a 
be unlawful for any person, directly or indirectly--

(1) to make use of any means or instruments of transportation or com
munication in interstate commerce or of the mails to sell or offer 
to buy such security through the use or mediUl!1 of any prospectus 
or otherwise; or 

(2) to carry or cause to be carried throu~h the mails or in inter
state commerce, by any means or instruments of transportation, any 
such securlt.¥ for the purpose of sale or for deliver~ after sale. 

(b) It shall be unlawful for any person, directly or indirectly--

(1) to malfe use of any {r,eans or instrunwnts of traIlsport\.')tlon or com

munication in interstate commerce or of the mails to carry or 
transmit any prospectus relatinQ to any security registered under 
this tit Ie, unless such prospectus meets the requirements of 
Sect ion 10; or 

(2) to carry or to cause to be carried through the mails or in inter
state commerce any such security for the purpose of sale or for 
delivery after sale, unless accompanied by or preceded by a pro
spectus t,hat meets the reqUirements of Sect ion 10." 

There are four different offenses covered by this section. 
vestigation of these offenses it is necessary to obtain evidence 
positively supports each element of the crime. 

In any in
which 

TWO: 

The elements of these nffenses are: 

Section 5(a)(1) 

That no registratlcn statement ~'as in effect as to a securit~. 

That some means or instrument 
in interstate commerce or the 
buy such security through the 
manner. 

of transportation or communication 
mails were used to sell or to offer to 
use of a prospect~. or in any other 

An inv~stigation of this offense must est~blish that a s.,arch of tne 
records of the Securities and Exchange Commission was made and revealed that 
no registration statement was in effect at the time the effort to sell the 
security was made,. 
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The employee of the Commission who 'has searched the records of the 
Commission for this purpose should be naa.ed in the report. 

Evidence should then establish that some means of interstate transpor
tation or communication or the mails were used to sell the security. 

The use of the telephone, telegraph, radio, railroad freight or express, 
automobile freight or express, private automobile transportation, air line 
freight or express, private airplane transportatlon, the Use of boat lines, 
or private messenger or carrying service from one state to another state 
should be shown~ 

Or any use of the mails, whether interstate or intrastate, will satisfy 
the second element of this violation. 

In the investigation the various agencies suggested above may be checked 
to determine whether they were used. 

It is also su~gested that the examination of the books and records of a 
subject, by an accountant or other investigator may furnish some lead as to 
evidence supporting this element o£ the offense. 

Telegraph or telephone messages may be shot-ln to have been efforts to 
sell as may be radio broadcasts. Other instrumentalities checked may reveal 
that their use involved an effort to sell. 

Evidence should be developed by interviews with persons approached or 
solicited by the subject as to the effort to sell such security. 

Pull information should also be obtained as to the prospectus or other 
method used in the solicitation. 

ONE: 

TWO: 

TIiREE: 

Section 5(a)(2) 

That no registration wa.s in effect as to a security. 

That the security was carried through t,he mails or in interstate 
eoml'll.erce. 

That the security was so carried for the purpose of sale or for 
delivery after sale. 

An investigation hereunder should also establi,sh in the manner outlined 
above that no registration statement was in effect at the time the security 
was carried through the mails or in interstate commerce. 

The various instrumentalities of interstate commerce shoulcl also be 
checked to sustain this element of the offense or proof of the use of the 
mails in the carriage of such security should be obtained. 

Statements from persons to \oO'hom such securities were sold or delivered 
should include the means by which such sales or deliveries were accomplished 
in order that further inquiry can be made to establish independently of such 
witnesses the use of the malls or inst.rumentalities of' interstate commerce. 
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Where interstate commerce is involved the agency which was used should 
be contacted to develop evidence in its possession relative to the carriage 
of such securities. 

Proof should be obtained showing that such carriage Was for the purpose 
of sale or dellvery after sale. 

ONE: 

TWO: 

THREE: 

FOUR: 

SecMon 5 (b) ( 1 ) 

That some means or instrument of transportation or communication in 
interstate commerce or the mails were used. 

That a prospectus was carried or transmitted by such means. 

That such prospectus related to a security reilistered under title 1 
of the Securities Act of 1~33. 

That such prospectus did not meet the requlrements of Sect.ion 10 of 
such Act. 

This section applies to a security registered under the Act and this 
fact should be shown specifically by the investigation. 

Detailed evidence should be obtained showing the manner in which the 
prospectus fails to meet the requirements of Sectior, 10. 

Evidence as to the use of the mails or interstate cl>mmerce should be 
obtained as suggested under Section 5(u)(1). 

Section 5(b)(2) 

ONE: That a security was carried through the mails or in interstate 
commerce. 

'l'WO: 

THREE: 

'rhat suell security was so carried for the Furpose of sale, or de
livery after sale. 

That such security was not accompanied or preceded by a prospectus 
meeting the requirements of Section 10. 

This section applies to a registered security and registration should 
be established by the investigation. 

The failure to forward with a prospectus the security or before the 
transmission of the security. should be definitely established. 

If a prospectus was used, the investigation should show in what manner 
it failed to meet the reqUirements of Section 10. 
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EXENPTIONS 

Caref~l consideration sho~ld be given to the provisions of Sections 
3 and 4 and the regulations issued thereunder to determine, before investi
gation if possible, whether the partic~lar security or transaction co~ld be 
exempt from registration. 

If there is any doubt as to the status of the security·the initial 
inve.ti~ative action should be to determine definitely whether the security 
or transaction is exempted under the provisions of Sections 3 or 4 or the 
Commission's re~ulations. 

The faots should then be presented to the Regional Administrator for 
determination as to whether an exemption applies. 
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Section 1'7 

The provisions of Section 1'7 of the Securities Act are as follows: 

"Sec. l'7(a) It shall be unlawful for any person in the sale of any 
securities by the use of any ~ans or instruments of transportation or com
munication in interstate commerce or by the use.of the mails, directly or 
indirectly--

(1) to employ any device, scheme, or artifice to defraud, or 

(2) to obtain money or property by means of any untrue statement of 
a material fact or any ommission to state a ",aterial fact neces
sary in order to make the statements made, in the li~ht of cir
cumstances under which they were made, not misleading, or 

(S) to engage in any transaction, practice, or course of business 
which operates or would operate as a fraud or deceit upon the 
purchaser. 

(b) It shall be unlawful for ar.y person, by the use of Bn.v means or 
instruments of transport~tion or communication in In~erstate commerce or by 
the use of the mails, to publish, give publicity to, or cirCUlate any notice, 
circular, advertisement, newspaper, article, letter, investment service. or 
communication which though not purporting to offer ,. security for sale, de
scribes such security for a consideration received or to be received, directly 
or indirectly, from an issuer, underwriter, or dealer, without fully disclos
in~ the receipt, whether past or prospective, of such consideration and the 
amount thereof. 

(c) The exemption provided in Section 3 shall not apply to the pro
visions of this section." 

There are four different offen~es covered by this section. 

The elements which must be established by positive evidence to support 
a violation of any of the provisions of this section, and which shOUld be 
covered in an investigation follow: 

ONE: 

TIW: 

THREE: 

Section l'7(a)(l) 

That there w"s a sale of a "ecurity. 

That some means or instrument of transportation or communication 
in interstate commeroe, or the m .. ils were used in the sale. 

That some device, scheme or artifice to defraud was employed in such 
sale. 

It should be noted that the exe •• ptions provided in Sections 3 and 4 of 
the Act, which apply to Section 5 oases, do not apply to matters falling 
under Section 17. 
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The term "sale" used in this section should be interpreted in the light 
of Section 2( 3) of ~he Act which defines the term "sale". "sell". "offer to 
sell", or "offer for sale" to include every contract of sale or disposition 
of, attempt or offer to dispose of, or solicitation of an offer to buy, a 
security or interest in a security, for value. 

It does not however, under the terms of SeotioI) 2( e) include preliminary 
negotiations or agreements between an issuer and an underwriter. 

Therefore the element of sale is supported by evidence of attempts to 
sell, and completed sales, while desirable to be shown, are not necessary to 
sustain the offense. 

suggestions shown above as to proof of the use of the mails 01' ·the in
strumentalities of interstate commerce apply to Section 17 as well. 

As to the third element the character of the device, scheme or artifice 
to defraud may be as varied as the imaginations may conjure. This phraseology 
is so similar to that of Section 215 of the criminal code relative to the use 
of the mails to defraud that an outline of this offense is provided below in 
the thought that court decisions interpreting that offense may be applicable 
to Section 17, in the absence of wide interpretation of Section 17, by the 
courts .. 

ONE: 

TWO: 

'fHREE: 

ONE: 

TWO: 

THREE: 

ONE: 

Section 17(a)(2) 

That there was a sale of a security. 

That some means or instrument of transportation or communication of 
interstate commerce or the mails were used in the sale. 

That in such sale money or property was obtained by meal.s of an un
true statement of a material fact or an omission to state a material 
fact necess~ry in order to ulake the statements made. in the light of 
circ~mstances under which they were made not mialeadin8' 

Section 17(a)(3) 

That there was a sale of a security. 

That some means or instrument of transportation or communication of 
interstate commerce or ,the mail s were used in the sale. 

That the subject engaged in a transaction, pract.ice or course of 
business which operates as a fraud or deoeit upon the purchaser. 

Section 17(bJ 

That some means or instrument of transportation or communication in 
interstate commerce, or the mails were used. 
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FOUR; 
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That there' was thereby published or circulated, a lIot!ce, circular, 
advertisement, newspaper, article, letter, investment service, or 
a communication descrilling a security but not purporting to offer 
such security for sale. 

That the person so publishing or circulating such material rec~ived 
or will receive a consideration for such pUblication or circulation, 
from an issuer, underwriter or dealer. 

That such person failed to fully disclose such consideration and 
the amount thereof. 
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COURT DECISIONS 

(These Decisions are Suggested as Bearing 
on Sec. 5 and Sec. 17.) 

In Securities and Exchange Commission v. Boise Petroleum Corporati'oll, 
et al., Equity No. 1974, the U. S. District for Idaho held that the use of 
the mails intrast~te constituted a violation of this section sayin~, 
"Congress has power to regulate tne use of the mails both intrastate and 
interstate. " 

"itn respect to the admissibility of telephone calls the Circuit Court 
of Appeals for the First Circuit, in Jarvis v. U, 'S., 90 F,(2d) 243, said, 
"Tne law is now well settled with respect to telepnone calls, that if the 
person testifying does not recognize the voice, the surrounding circumstan
ces may show sufficient probability that the person talking at the other 
end was one whose statements would be admissible to warrant admitting the 
conversation. Andrews v. U. '5., 78 F.(2d) 274; American, British Corp. v, 
New ,[dria Co., 293 Fed. 509; Ceneral Hospital v. 'New 'Haven RenderinFJ Company. 
65 Atl. 1055; Van Riper v. U. S. 13 F.(2d) 961. 'rhe circumstances surround
ing the incident made it altogether probable that the person talklnij to the 
witness over the telephone was connected with Gibbs & Company as he said he 
was. and justified the admission of the testinion,y." 

In U .. S. v. KopaLd, Quinn and Company, criminal No. 14"125. the U. S. 
District Court for the Northern District of Georgia said, '''£he confirmation 
of a sale is a part of the transaction. the final step in the sale, so that 
the Use of the mails for bringing about this final step in the sales alleged 
in counts one to five, inclusive, of the indictment and evidenced by the 
respective documents set out in said counts, constitute a violation of Sec. 
l7( a) of the Act." 

In Copl in v. U, 'S. 88 F. (2d) 652, the Circuit Court of Appeals for the 
ninth circuit 'held that proof that one party used the telephone between 
states was sufficient to convict others who were indicted as co-defendants 
who "did '* * * make use of a lneans of communication in interstate commerce 
* * *, etc. ", the court observing that 18 V.S.C.A. Sec. 550 provides that 
alders, abettors and counsellors of a crime are principals therein. The 
court quoted from its decision in Cossack v. U. '5. 82 F. (2d) 214, "When it 
is established that persons are associated together to accomplish a crime 
or series of crimes, then the admissions and de~laratior.s of one of such 
confederates concerning the common enterprise while the same is in progress 
are binding on the others. It is not the name by which such a combination 
is known that matters but whether such persons are working together to ac
complish a common result. 1'he legal principle governing in cases where 
several are connected in an unlawful e,nterprise is that every act or declara
tion of one of those concerned in the furtherance of the original enterprise 
and with reference to the common object is. in contempla.tion of law, the act 
or declaration of all." (Other cases cited.) 
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'INVESTIGATIONS fJND£RTI!E 'SECURITIES EXCHANGE ACT OF J9'34 

Se<!tion 3 

The provisions of Section 9 of the Securities Exchange Act of 1934 are as 
follows: 

"PROhIBITION AGAINST MANI?ULATION OF SECURITY PRICES 

Sec. 9. (a) It shall be unlawful for any person, directly or indirectly, 
by the use of the mails or any means or instrumentality of interstate commerce, 
or of any facility of any national securities exchange, or for any member of a 
national securiti.!&.s exchange--

(I)' For the purpose of creating a false or misl~ading appearance of 
active tradinQ in any security registered on a national securities 
exchange, or a false or misleading appearance with respect to the 
market for any such security, (A) to effect any transaction in 
such securit.' which involves no change in the beneficial ownership 
thereof, or (8) ~o enter an order or orders for the purchase ot 
such security with the knowledge tha'c an order or orders of sub
stantially the same size, at subs"an'cially the same time, and at 
substantially the same price, for the sale of any such security, has 
been Dr will be entered by or for the same or different parties, Dr 
(C) to enter any order or orders for the sale of any such security 
with the knowledge that ~n order or orders of substantially the same 
size, at substantially the same time, and at substantially the same 
price, fOlI' the purchase of such security, has been or will be entered 
by or for the same or different parties. 

(2) To effect, alone or with one or more other persons, a series of 
transactions in any security registered on a national securities ex
change creatin~ actual or apparent active trading in such security 
or raising or depressing the price of such security, for the pur
pose of inducing the purchase or sale of such security by others. 

(3) If a dealer or broker, or other person selling or offering for sale 
or purchasing or' offering to purchase the security, to induce the 
purchase or sale of any security registered on a national securities 
exchange by the circulacion or dissemination in the ordinary course 
of business of information to the effect that the price of any such se_ 
curity will or is likely to rise or fall because of market operations 
of anyone Or more persons conducted for the purpose of raising or 
depressing the prices of such security. 

(4) If a dealer or broker, or other person sellinl! or offering for sale 
or purchasing or offering to purchase the security, to make, ,re
garding any security registered on a national securities exchange, 
for the purpose of inducing the purchase or sale of such security, 
any statement which was at the time and in the ~ight of the circum
stances under which it w .. s made, false or misleadin$ with respect 
to any material fact, and which he knew or had reasonable ground to 
believe was so false or misleading. 
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(5) For a consideration, received directly or indirectly from a dealer 
·or broker, or other person selling or offering for sale or pur
chasing or offerin~ to purchase the security, to induce the purchase 
or sale of any security registered on a na;tional securities exchange 
by the circulation or dissemination of information to the ~ffect 
that the pri~e of any such security will or is likely to rise or 
fall because of the market operations of anyone or more persons 
conducted for the purpose of raising or depressing ·the price of such 
security. 

(~) To effect either alone or with one or more other persons any series 
of transactions for the purchase andlor sale of any securHy regis_ 
tered on a national securities exchange for the purpose of pegging, 
fixing, or stabilizing the price of such security in contravention 
of such rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protec
tion of investors. 

(b) It shall be unlawful for any person to ef¢'ect, by use of any facil
ity of a national securities exchange, in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors--

(l) any transaction in connection with any security whereby any party 
to such transaction acquires any put, call, straddle, or other op
tion or privilege of buying the security from or selling the securi
ty to another without being bound to do so; or 

(2) any transaction in connection with any security with relation to 
which he ·has, directly or indirectly, any interest in any such put, 
call, straddle, option, or privilege; or 

(3) any transaction in any security for the account of any persoII who 
he has r'll1:ason to believe has, and who actually has, directly or in
directly, any interest in any such put, call, straddle, option, or 
privilege with relation to s~ch security. 

(c) It shall be unlawful for any member of a national securities ex
change directly or indirectly to. endorse or· guarantee the performance of ·any 
put, call, straddle, option, or privilege in relation to any securHy regis
tered on a national securities exchange, in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors. 

(d) The.terms "put", "call", "straddle", "option", or "privilege" as 
used in this section shall not include any registered warrant, right, or con
vertible security. 

(e) Any person who willfully partiCipates in any act or transaction in 
violation of SUbsection (a), (b), or (c) of ttis section, shall be liable to 
any person who shall purchase or se 11 any security at a price which was af .. 
fected by such act or transactiOn, and the person so injured may sue in law 
or in equity in any court of C'1mpetent jurisdiction to recover the damages 
sustained as a result of any such act or transaction. In any such suit the 
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court may. in its discretion. require an undertaking for the payment of the 
costs of such suit. and assess reasonable costs, includinll reasonable attor
neys' fees. allainst either pa.rty litigant. Ever~' pet-son who becomes liable 
to make any payment under this subsection may recover contribution as in 
cases of contract from any pet-son who, if joined in the original Buit. would 
have been liable to make the same payment. 110 action shall be maintained to 
enforce any liability created under this section, unless brought within one 
year after the discovery of the facts constituting the violation and within 
three years after such violation. 

If) The provisions of this section shall not apply:to an exempted 
security. II 

Under t.he present rules of the Commission there are five offenses covered by 
this section of the above Act. In any investigation of these offenses it is 
necessary;to obtain evidence which positively supports each element of the 
crime .. 

The elements of these various offenses are set out below: 

Section 9(a.)(I)(A) 

ONE: That directly or indirectly a transaction was effected in a se
curity which involved no chan~e in the beneficial ownership of such 
security. 

TWO: 

THREE: 

FOUR: 

ONE: 

T~IO: 

THREE: 

That such security was re~istered on a national securities exchange. 

That the purpose of such transaction was to create a false or mis
leading appearance of active trading in such security or to create 
a false or mi3leading appearance with respect to the market for such 
security. 

That in effecting such trar.saction sOllle use ~Ias made of the mails. 
or some means or instrument ali ty of inter~state commerce, or of SOMi! 
facility of a national securities exchange. or that the person who 
effected such order was a niember of a national securities exchange. 

Sectton El( a)( l)lB) 

That directly or indirectly an order was entered for the purchase 
of a security. 

That such security was ret$ls"tered on a national securities exchange. 

That the person entertng SUCll order did so with the knowled~e that 
an order of substantial1:: the san:e size al'd at substantiallY the same 
time and at substantially the san,e price ·had been or would be en
tered. fot, the sale of such security. by the same or different 
parties. 



FOUR: 

FIVE: 

ONE: 

TWO: 

THREE: 

FOUR: 

FIVE: 

ONE: 

TWO: 

THREE: 

FOUR: 

FIVE: 
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That the purpose of entering such order was to create a false or 
misleading appearance of active trading in such security or to 
create a false or misleading appearance with respect to the market 
for such security. 

That in entering such order some use was made of the mails or some 
means or instrumentality of interstate commerce or of some facility 
of a national securities exchange or that the person who entered 
such order was a member of a national securities ey-change. 

Section g(a)(I)(C) 

That directly or indirectlyfan order was entered for the sale of a 
security. 

That such security was registered on a national securities exchange. 

That the person entering such order did so "ith the knowledge that 
an order of substantially the same size, and at substantially the 
same time, and at substantially the same price ·had been or would 
be entered, for the purchase of such security, by the same or dif
ferent part lee .. 

That the purpose of entering such order was to create a false or 
misleading appearance of active trading in such security or to 
cre ate a false or misleading appearance .... ith respect to the market 
for such security. 

That in entering such order some use was made of the mails or some 
means or instrumentality of interstate commerce or of some facility 
of a national securities exchange, or that the person who entered 
such order was a member of a national securities exchange. 

Section g( a)(2) 

That a series of transactions in a security was effected by one or 
more persons. 

That such security was registered on a national securities exchange. 

That such transactions created actual or apparent active trading in 
such security or raised or depressed the price of such security. 

That the purpose of such transactions "as to induce the ~urchase or 
sale of such security by other persons. 

That in effecting such series of transactions so~e use was made of 
the mails or some means or instrumentality of jnterstBte commerce or 
of some facility of a national securities exch""ge or that the per
son who effected such transactions was a member of a national securi
ties exchange. 



ONE: 

TriO: 

THREE: 

FOUR: 

FIVE: 

SIX: 

- 73 -

Section 9( a) (31 

That a person circulated or disseminated information to the effect 
that the price of a security would or was likely to rise or fall 
because of market ope,rations of anyone or more persons conducted 
for that purpose. 

That the person who circulated or disseminated such information 
was a dealer or broker, or a person selling or offering for sale 
or purchasing or offering to purchase such secu~ity. 

That the person circulated or disseminated the information in the 
ordinary course of ' his business. 

That such security ,;as registered on a national, securities exchange. 

That such information was circulated or disseminated for the purpose 
of inducing the purchase or sale of such security. 

That the purchase or sale was induced by the Use of the mails, or 
some means or instrumentality of interstate commerce, or of some 
facility of a national securities exchange, or that the person who 
circulated or disseminated such information was a member of a 
national securities exchange. 

Section 9( a)(4) 

ONE: That a staterrlent was made, regarding a security, which at the time 
made and in the light of the circumstances under which it was made, 
was false or misleading with respect to a material fact. 

TWO: 

THREE: 

FOUR: 

FIVE: 

SIX: 

ONE: 

That the person making such statement, at that time, knew or 'had 
reasonable grounds to believe it was so false or misleading. 

That the person making such statement was a dealer or broker, or a 
person selling or offering for sale or purchasing or offering to 
purchase s~ch security. 

That such security was registered on a national securities exchange. 

That the statement was ulade fur the purpose of inducing the purchase 
or sale of such security. 

That in making suc~ statement some Use was made of the mails,' or of 
some means or lnstrumentality of interstate commerce, or of some 
facility of a national securities exchange, or that the person making 
such statement was a member of a national securities exchange. 

Section 9.(a),(5) 

That a person circulated or disseminated information to the effect 
that the price of a security would or was likely to rise or fall be
cause of market operations conducted by ally one or more persons for 
that purpose. 



TWO: 

THREE: 

FOUR: 

FIVE: 
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That such person, directly or indirectly, received some considera
tion from a dealer or a broker, or from some other person selling 
or offering for sale or purchasing or offering to purchase such 
security, for inducing the purchase or sale of such security. 

That the information was circulated or disseminated for the purpose 
of inducing the purchase or sale of such security. 

That such security was registered on a national securities exchange. 

That in inducing such purchase or sale of such security some use 
was made of the mails, or of some facility of a national securities 
exchange, or that the person who circulated or disseminated such 
information was a ~cmber of a national securities exchange. 
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INVESTIGATION OF' VIOLATIONS INVOLVIf{G NANIPULATIVr:. 
DECEPTIVE AND tRAfIDULEA'T· DeVICES AND CONTRIYAlfCES. 
UNDER SECTIONS 10(b) AND 15(c) OF THE Sr;CUIUTII!:S 

EXCHANGE ACT OF 1934 

The Commission under sections 10(b) and 15(e) respectively of the Securi
ties Exchange Act through the adoption of the GB and HC rules has defined cer
tain acts to be manipulative, deceptive or fraudulent devices and contrivances. 

TI,e provisions of Rules G32 and GB3 and the HC rules are as follow,,: 

"Rule GB2. Solicitation of Purchases on an Exchange. to Facilitate a Dis
tribution of Securities. (a) No person, participating or otherwise financial_ 
ly interested in the primary or secondary distributior. of any security of any 
issuer, shall, by the USE; of any me.ans or instrumenta.ll ty of interst ate com
lI'.erce or of the mails, or of any facility of any national securities exchange 

(1) pay or offer or agree to pay, directly or inciirectly. to any 
person any compensation for soliCiting another to purchase any 
security o:f the same issuer on a national securities exchange, 
or for purchasing any security of the same issuer on any such 
exchange for any account other than the account of the person 
who pays Qr is to pay such compe!~sation; or 

(2) sell, offer to sell or induce arJ offer to buy such security,or 
deliver such securit.y .after sale, if, in connection with such 
distribution, such person l~as paid, or has offered or agreed to 
pay, directly or indirectly, to any person, any compensation for 
solicitin~ another t.o purchase <my security of the same issuer 
on any national [jecurltie::. exchange, or for purchasing any 
security of the same issuer on any such exchan~e for arlY account 
other than the account of the person who has paid or is to pay 
such compensation. 

(b) No person, part 1c lpating or other,·,ise f inane i ally interested in the 
primary or secondary distribution of any security of any issuer, shall cause 
a purchase or sale of apy security of the san~e issuer on a national securities 
exchange by paying or offering or agreeing to pay. directly or indirectly, to 
any person allY compensation for solicitin~ another ti~ purchase such security on 
any such exchange, or for purchasing such security on an;'l such exchange for any 
account other than the account of thr:: person ~'ho pays or is to pay such com
pensation. 

; 

(c) The provisions of this rule sh~ll not apply in respect to any salary 
paid by a broker or dealer to any person regularly employed by him whose 
ordinary duties include the solicitation or execution of brokerage orders on a 
national securities exchange, if such salary represents only ordinary compensa
tion for the dischare.e by such person of such duties in the regular course of 
his employment, a.nci is not p,~id, in whole or in part, directly or indirectly, 
for the inducement by such person of the purchase or sale on a national securi
ties exchange of any security of the issuer of the security in "tthe prima.ry or 
secondary distribution of' which such bro1~er or dealer is participatin~ or 
otherwise financially interested, 
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Rule G83. Er"pLoyment of IfanipuLative and Deceptive Devices. It shall be 
unlawful for any broker or dealer, directly or indirectly, by the use of any 
"leanS or instrumentality of interstate commerce, or of the mails, or of any 
facility of any national securities exchan~e, to use or employ, in connection 
with the purchase or sale of any security otherwise than on a national securi
ties exchange, any act, practice, or course of business clefined by the Commis
sion to be included within the term ~manipulative, deceptive, or other fraudu
lent device or contrivance-, a6 such term is used in Section 15(c) of the Act. 

Rule HCl. Definitions. As used in any rule adopted pursuant to Section 
15(c) of the Act: 

(a) The term "customer" shall not include a broker or dealer. 

(b) The term "the completion of the transaction" means: 

(1) In the case of a customer who purchases a security through or 
from a broker or dealer, except as provided in paragraph (2), 
the time when such customer pays the broker or dealer any part 
of the purchase price, or, if paytr,ent is effected by a book
keeping entry, the time when such bOCJkkeeping entry is made by 
the broker or dealer for any part of the purchase price; 

(2) In the case of a customer "ho purchases a security through or 
from a broker or dealer who makes paym~nt therefor prior to the 
time when payment i. re~uested or notification is given that 
payment is due, the time when such broker or c}ealer delivers the 
security to or into the account of such customer; 

(3) In the case of a customer who sells a security through or to .a 
broker or dealer, except as provided in paragraph (4), if the 
security is not in the custody of the broker or dealer at the 
time of sale, the time when the security is delivered to the 
broker or dealer, and if the security is in the custody of the 
broker or dealer at the time of sale, the time ",hen the broker 
or dealer transfers the security from the account of such 
customer; 

(4) In the case of a customer who sells a security through or to.a 
broker or dealer and who delivers such security to such broker 
or dealer prior to the time whpn delivery is re~uested or noti
fication is given that deliver') is due, the time "hen such broker 
or dealer makes payment to or into the account of such customer. 

Rule HC2. Fraud and !'isrepresentation. (a) The term "manipulative, de
ceptive, or other fraudulent device or contrivance", as used in Section 15(c) 
of the Act, is hereby defined to include any act, practice, or course of busi
ness which operates or would operate as a fraud or deceit upon any person. 

(b) The term "manipulative, deceptive, or other f'raudulel1t device or con
trivance", as useo in Section 15(c) of the Act, is hereby defined to include 
any untrue statement of a 1I1aterial fact and any omission to st.ate .a Ir~aterial 

fac~ ne~essary in ord~r to make the statements made, in the light of the cir
cumstances under which they ~~re ma¢e, p.pt misleading, v,1hlch statement or 
omission is MMe with knowledge or reasonable grpun<ls to believe that it is 
untrue or misleading. 
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(c) The scope of t.his rule shall not be limited by any sp'ecific defini
tions of the term "manipulative, deceptive, or other fraudulent device or con
trivance" contained in other rules adopted pursuant to Section 15(c) of the Act. 

Rule MC3. Uisrepresentation by Brokers and Dealers as to i?egiitrlltion. 
The term "manipulative, dec~ptive, or other fraudulent device or contrivance", 
as used in Section 15 (c) of the Act, is hereby defined to include any repre
sentation by a broker or dealer that the registration of a broker or dealer, 
pursuant to Section 15(b), or the failure of the Commission to deny or revoke 
such registration, indicates in any way that the Commission has passed upon or 
approved the financi.,l standing, business, or conduct of such registered broker 
or dealer or the merits of any security or any trans.action or transactions 
therein. 

Rule HC4. ConfirMation of Transactions. The term "manipulative, de
ceptive, or other fraudulent device or contrivance", as used in Section 15(c) 
of the Act, is hereby defined to include any .act of any broker or ~ealer 
designed to effect with or for the account of .a customer any transaction in, 
or to induce the purchase or sale by such customer of, any security unless 
such broker or dealer, .,,'1, or before the completion or each such transaction, 
gives or sends to such customer written not,lficatiol'J disclosing (1) whether 
he is acting as a broker for such custolr,er, as a dealer for his own account, 
as a broker for some other person, or .as a bro}tel~ for both such cu~tomer and 
some other perSORj a.nd (2) in any c.ase in which he is acting as a broker for 
such customer or for both such customer ana some other person, either the 
name of the person from who", the security was pl.l.rchased or to whom it was 
sold for such customer and the date and time when such transaction took place 
or the fact that such information will be furnished upon the re .. uest of such 
custom.er, and the source and 'arnoWlt of any commission or other remuneration 
received or to be received by him in connection with the transaction. 

Rule 1~C5. ,ryisclQsure q/ Control. The term "manipulative, deceptive, or 
other fraudllient device or contrivance", as used in Section 15 (c) of the Act, 
is hereby defined to include any act of any broker or dealer controlled by, 
controlling, or under common control with, the issuer of any security, designed 
to effect with or for the account of a customer any transaction in, or to in
duce the purchase or sale by such customer of, such security unless such broker 
or dealer, before entering into any COl1tract Hith or for such customer for the 
purchase or sale of such security, discloses to such customer the existence of 
such control, and unleSS such disclosure, if not made in writing, is supple
mented by the ~ivin" or sending of written disclooure at or before the comple
tion of the transaction. 

Rule Mce. Disclosure of Interest in Distributions. 1'he term "manipula
tive, deceptive, or other fraudult:nt device or contriVance", as used in Section 
15(c) of the Act, is hereby defined to include any act of any broker who is 
acting for a customer 'or for both such customer and some other person, or of 
any dealer who receives or ha.s promise of receiving a fe·e from a customer for 
advising such customer wlt.h r'espect to securities, de5i~ned to effect with or 
for the ~ccount of such custorrler any tr ans action in, or to induce t.he purchase 
or sale by such custo~er of, any security in the primary or secondary distribu
tion of which such broker 01' dealer is l'articipatlng or is otherHise financial
ly intere"ted unless such brol,er or c;lealer, at or before the complet,ion of e.ach 
such transaction gives or sends to such customer written notification of the 
existence of such participation or interest. 
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Rule MC7. Discretionary Accounts. (a) 1'he term "manipulative, deceptive, 
or other fraudulent device or contrivance", as used in Section 15(c) of the 
Act, is hereby defined to include any act of any broker or dealer designed to 
effect with or for any custorner' s account in respect to wh ich such broker or 
dealer or his agent or employee is vested with any discretionary power any 
transa.ctions of purchase or sale .. hich are excessive in size or fre~uency in 
view of the finanCial resources and character of such account. 

(b) The term "manipulative, deceptive, or ether fraudulent device or 
contrivance", as used in Section 15(c) of the Act, is hereby defined to in
clude any act of any broker or dealer designed to effect with or for any 
cus'tomerts account in respect to which such broker or dealer or his agent or 
e"'ployee is vested with a.ny discretionary power any transaction of purchase 
01' sale unless immediately after effecting such transaction such broker or 
dealer ma1<es a record of such trans.act.ion which record includes the name of 
such cllstomer, the name, amount and price of the security, and the date al1.d 
time when such transact ion took place. 

Rule !-lCa. Sales at the I!arket, The ter" "manipulative, deceptive, or 
other fl'audulent device or contrivance", as used in Section 15(c) of the Act, 
is hereby defined to include any rerresentatlon n'lade to a customer by a broker 
or .dealer who is participatinQ or otherwise financially intereoted in the 
primary or secondary di~tribution of any security which is not admitted to 
trading on a national securities exchange that such se~urity is being offered 
to such cusl"omer "at the market" or at a price rela.ted to the market price un
less such broker or dealer kllows or has reasonable grounds to believe tha.t a 
market for such security exists ether than ~hat made, created, or controlled 
by him, or by any person for "'hom he is acting or with whom he is 2.ssociated 
in ~uch distribution, or by any person controlled by, controlling or under 
common control with him. 

The elements necezsary under these rules to be established by evidence 
to prove a violation of the law follow: 

[mie 882(a)(1) 

ONE: That the subject partlcipated in or was financially interested in the 
primary or secondary distribution of ~ security of some issuer. 

TWO: That the subject directly or indirectly paid, offered or agreed to pay 
compe,ns.ation to some person for soliciting t.he purchase, or for pur
chasing for tr:e account of another, some securi.ty of the same issuer, 
on a national securities exchange. 

THREE: That such compensation w"s not a salary, raid by a broker or dealer to 
a person regularly employed by hlm "hose ordinary duties inclUded the 
soliclt,ation or execution of brokera~e orders on a national securities 
exchange, reprcs.ntin~ only ordinary compensation for the dischar.e of 
such duties in the regu.lar course of' his employment, a.nd such salary 
wa.s not paid, in whole or in part, direct ly or indirect ly, for the in
ducement. of the purchase or sale on a national securities exchange of 
any 5ecurit:l of the issuer of the security in the primary or secondary 
distribution of ...... hich such broker or dealer was ,pfl.rticipa:ting or 
otherwise financially was interested. 
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That some use was made of a means or instrumentality of interstate 
commerce, or of the mails, or of a facility of a national securities 
exchange. 

Rule GB2( a)( 2) 

ONE: That the subject participated in or otherwise financially was 
interested in the primary or secondary distribution of a security of 
some issuer. 

l' vlO: That the subject has paid, offered or agreed to pay, directly or in
directly, some corupensation to some person for soliciting the purchase, 
or for purchasing for the account of another, SQme securit,y of the same 
issuer, on a national securities exchange. 

THREE: That the subject sold, offered to sell or induced an offer to buy or 
delivered after sale the security, in the primary or secondary distri
bution of which he was partiCipatinb or otherwise financially was 
interested. 

FOUR: 

FIVE: 

ONE; 

That such compensation was not a salary, paid by a broker or dealer to 
a person regularly employed by him whose ordinary duties included the 
solicitation or execut.ion of brokerage orJers on a national securitles 
exchange, representing only ordinary compensation for tha discharge of 
such duties in the retl"lar course of his ell",ployment, and such salat'y 
was not pald, in whole or in part, dlrectly or indiI'ectly, for the in
ducement of the purchase or sale on a national securities exchange of 
any security of the is~Uel' of thE> security ir the primary or secondary 
distribution of which such brckez: or dealer was p'urticipating Ol' other
wise finanCially was interested. 

That in such sale, offer to sell or inducing of ,an offer to buy or in 
such delivering after sale SOIne use was fIlade of a means or instrumen
tality of interstate comm~rce, or of the '."lls or ofa facility of a 
natio~al securities exchange. 

'lule GE2( b) 

That the sI,;bject particip~ted in or otherwise financially was 
interested in the primury or Eecondary distribution of a security of 
some issuer. 

Tv!O; That the subject caused a purchase or sale of some security of the 
same issuer, on " national securities exchange, by paying or offerl,,!! 
or agreelng to pay, directly or indirectly, to some per'son compensa
tion for soliciting the purchase by another, or for purchasing for the 
account of another, on a national securities exch~~~e, such security. 

THREE: That such cqrnpens:ation n:as not a salary, paid by a broker or dealer to 
a person regularly employed by him wh0se ordinary dut les included the 
solicitation or execution of brokerage orders on a national securities 
exchange, representing only ordinary comp&ns2tion for the discharge of 
such duties in the regular courS6 of him employr"ent, ,and such salary 
was not paid, in whole or it! part, directly cr indirectly, for the 



FOUR: 
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inducement of the purchase or sale on a national securit)es exchange of 
any security of the issuer of t.he ·security In the primary or secondary 
distribution of which such broker or dealer ~as participatin~ or other
wise financia.lly was intere::lted. 

That in. cautiini such purchase or sale some use was made of a means or 
instrur'entality of interstate commerce, or of the mails, or of a facili
ty of " national securities exchange. 

Violations in Over-the-Counter Transactions 

COl!lnlisGion Rule GBS, adopted under the provisions of Section lO(b) of the 
Securities. EKchan~e Act, ~hich makes it unla"ful, "l'or any person, dir~ctly or 
indirectly, by the use of any me"ns or instrumentality of interst.ate commerce, 
or of the mails, or of any facilit yofa.national securities exchange •••• to 
use or employ, in connection with the purchase or sale of any security regis
tere,d on a national securities exchan~,e or any security not so registered, any 
manipulative or deceptive device or cOlltrivance in contravention of such rules 
and regulations az the Commission may prescribe as necessary or appropriate in 
the public interest or for the p,'otecticn of investor,,", brings within the 
purview of this section certain .. cts which the'! Commission, by virtue of section 
15(c) of the Securities EJtchange Act, ha.. oefined to constitute "manipula.t.ive, 
deceptive or other fraudulent devices or contrivances". 

These acts are set for-til in the MC rules and the performance of such acts 
is made throUGh rule GB3, a violation of section 10 of the Securities Exchange 
Act. 

The elements necessary under these rul,," t'? te establishej by evidence to 
prove a violation of the 1a>l follow: 

ONE: 

TI-IO: 

Hule Me2(a) 

That there .,. .. as a purchase or sale of a security, otherwise than or:. a 
national securities e:tchnnge, by R. broker or a dealer. 

That in connection \-:it.h such purchase or sale there was used or em
ployed by such broker or dealer an act, pra.::!tice or course of business 
which "pera'.ed 01' liQuld have o?crated as a fraud or deceit upon some 
per.son. 

THREE: That in connection liith ~uch purchas~ or sa.1.e of such security such 
broker or dea.ler ma.de some uSe of a me un f-.' or instrumentality at' inter
state commerce, or of the mails or of so~~e facility of a. national 
securities exo.hange. 

Rule M'::2( b) 

ONE: That there was a purchase or sale of a security, otherwise than on a 
na.tional securities exchange, by a broker or dea.ler. 
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That in connection with such purchase or sale of such seeurity such 
broker or dealer made an untrue state;nent of a material fact or 
omitted to state a material fact necess .. ry in order to make the state
ments made, in the light of tl'e circumst ances under which -they were 
made, not misleadinli, wliich statement or omission was made with know
ledge or reasonable grounds to believe t.hat it was untrue or mislead
ing. 

That in connection with such purchase or sale of such security such 
broker or dealer made some use of a means or instrumentality of 
interstate commerce or of the mails, or of some facility of a nation
al securities exchange. 

Rule I1C3 

ONE; That there was a purchase or sale of a security, o-cherwise than on a 
national securities exchange, by a broker or dealer. 

Th'O: 

THREE; 

That in connection \ilth such purchase or sale of such security such 
broker or dealer ",.ade a representation that the registration of " 
broker or dealer pursuant to section 15(b), or the failure of the 
Cqmmission to deny or revoke such regIstration, indicated that the 
Commission had passed upon or approved the firallcial standing, busi-
ness or conduct of £uch regi3t€-red broker or dealer or the merits of 
any security or any transaction therein. 

,hat in connection wHh such -_"urchase or sale of such security such 
broker or dealer made some use of a means or In::o;trurnentallty of 
ir..terstate commerce, or of the mails" or of some facility of a 
national securities exchange. 

Rule NC4 

ONE: Th,at an act WRS performed by a broker or dealer designed to effect 
with or' for the tl.ccount of c. customer a. trcnsaction in, or to induce 
the purchase or sale by such cu-stomer of, a secul'ity otherwise than 
011 a national securities exchange. 

T,IO; That such broker or dealer did not u.t or ::'efore the completion of 
such transaction, purchase or s:].le, give or send to such customer 
written notification disclosl.ng;-

(1) Hh€ther he was actin~ as a bro!-::er for such customer, as a dealer 
for his oym .account, as a broker for both such customer and sonle 
other person; and 

(2) In any caSe in which he was act,ing as a broker for such customer 
or for both such custorr.er and some other person, either the I'l:ame 
of the person from whom t,he secur i ty v.-as pnrc':lased or to whom it 
was sold for such customer and th0 d::..te and time when such 
transaction took place or the !'act that sur.:h inforrr!ation 'n'Quld 
be furnished upon the request of such custorner, and the SOl.l.rce 
and amour4t of any commission or other re~untlratior\ rsceived or 
to be received by him in connection with the transaction. 
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THREE: That in connection with such act such broker or dealer made some use 
of a means or instrumentality of interstate commerce, or of the mails, 
or of some facility of a national securities exchange. 

ONE: 

Rule MC5 

That a broker or dealer performed an act designed to effect with or 
for the account of a customer a transaction in, or to induce the pur
chase or s.ale by such custoIT.er of a security, otherw4se than on a 
national securities exchange. 

That such broker was controlled by, was controlling, or was under com_ 
mon control with, the issuer of such security. 

THREE: That such broker or dealer, before entering into a contract with or for 
such customer for the purchase or sale of such security, failed to 
disclose to such customer the existence of SUCll control. 

FOUR: 

FIVE: 

That such broker or c!ealer, before the completion of the transaction 
failed to ~ive or to send such customer written disclosure of the 
existence of such control. 

That in connection "lth such act some use "as made, by such broker or 
dealer, of sarne means or instrumentality of interstate commerce, or of 
the mails, or of some facility of a national securities excha!lge. 

Rule ,1C6 

ONE: That an act was performed, designed to effect \<itl> or fol' the account 
of a customer a transaction in, or to induce the purchase or sale by 
such customer of, a security, otherwise than on a national securities 
eXChange. 

TviO: 
I 

That such act was performed by a broker who was acting for such 
customer or for such customer ar,d another personi or that such act was 
performed by a dealer who received or had promise of receiving a fee 
from such customer for advisLng such customer with respect to 
securities. 

THREE: That such broker or de .. ler ,..as participating 0:- othe"wi"e financiallY 
was int.erested in the prilllary or sec.ondary distribution of such security. 

FOUR: That at or before the comple~ion of such transaction, purchase or 
sale, such broker or dealer failed to give or send to such custo~er 
written notification of the existence of such partiCipation or 
interest. 

FIVE: That in connection with such act some use was Ir.ade by such bro]{er or 
dealer of some means or instrumentality of interstate commerce, or of 
the malls, or of some facility of a national securities exchan~e. 
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That .'\ broker or deal"r I'erformed an act designed' to effect with or 
for a customer's account. ,a trans3.ctlon or transa.ctions of purchase or 
sale of a security, otherwise than on a nation"l securities exchall~e. 

That such broker or dealer or his a~ent Or employee was vested with 
discretionary power in respect to such account. 

THREE: Th?,t such transaction or transactions were excessive in size or 
fre«uency in view of the financial resources and character of such 
account. 

FOUR: 

ONE: 

TWO: 

That In connection with suc!. act, s·uch broker or dealer made some use of 
a l'IeaI1.5 or Inst.l'uMentality of interstate con:merce, or of the mails, or 
of some facility of a national securities exchan~e. 

Rule J.:C7 (b) 

That a broker or dealer peri'ornled an flCt designed to effect with or for 
a customer's account a transaction of' purchase or sale of .a security, 
ot.herwise t.han on a nat-ienal securities exchange .. 

That such broker or dE al"" or biS agent or employee wa~ vested with 
discretionary power in respect to such acco\l.nt. 

THREE: That such broker or dealer immed lately after effecting ~uch tra.nsaction 
failed to m""'e a 1,.,cord of such ·trans.action which included the nwne of 
S"C~ customer, the name, amount and price Of the security and the date 
and time when such tr~nsaction took place. 

FOUR: That in connection with such act such broker 01' dealer made some use of 
a. means or instrulnenta,11ty of i.r.terstate c::ornmerce, or of' the mailS, or 
of some i'acility of a national securities exchan~e. 

ONE: 

TWO: 

Rule [,;C8 

That .u broker or dealer, ill connection with ·th" sale of' a security, 
otherwise than on a national secllriHes exchange, made a representation 
to ,il cu_stomer that such securit.y \,'as being offered. to such custorner "at 
the ~Jarket" or at a price related to th(: market. 

That such security waS not admitt"d to trading on a national securities 
exchange. 

THREE: That such broker or dealer wati participating or otherwise finatlciallywas 
inter~sted in the pri~ary or secondary distribution of such security. 

FOUR: That such .broker or dealer did not ktlO',< or have reasonable grounds to 
believe that .a market for SUC~1 security ~"isted, other than that made, 
created or controlled by such broker on dealer, or by (\ person for whom 
such broker or dealer wae actln.g or \oJ'ltir. whom he Waf,;: associa.ted in such 
distribution, or by a person controlled by, controlling, or under common 
control with such broker Or dehler. 



FIVE: That in connection >!ith suer; representation or sale some use was made 
by such broksr or dealer of a '."ans or in",trurnentality of interstate 
commerce, or of the mails, Or of some facility of a nationnl securities 
exchange. 
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PPOOF THAT SFCIJUTY IS .1!EGISTEREJ! 
ON A NATIONAL SECURITIES E.fCHANGE 

Many of the offenses under tho Securities Exchange Act of 1934 involve 
securities registered an a national securities exchan~e. 

In such Cases it is n~cessary affl.rmativel,y to establish that such 
security was !30 re~i5tered at the t,ime the violation of' the law took place. 

This fact mal' be established 00' a certificate of the Secret .. "y of the 
Calf_mission that the recorcl£ of t)".e Commission reveal -tha-t the security was 
registered on a particularly named nationi.l securities exchan.ge at t.he date 
of the violation which is the subject matter of the proceeding. 
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USE o,~ THE !fAILS 

\,'here the use of the malls is depended upon as the jurisdictional element 
in the violation there If,Ust be positive proof of the use of the mails in the 
manner which is prohibited by the applicable provision of the law. 

SECURITIES ACT OF 1933 

Sec1;ion B(a)(l) 

under the Securities Act of 1933 in Sectlon 5(a)(1) an offer to sell, or 
a sale of a security must be shown to have been made through a use of the 
mai Is. 

The mailings in this instance If.ust be ." part of the transaction, such as 
all offer, a solicitation, ~ purchase or negotiations for the purchase or 
sale, and mailin~s after the purchase or sale will not support a violation 
of this paragraph. Dividend checks sent through the mails may not suffice nor 
is it believed that confirmations alone will be eno\lgh in all instances, al
though if there is evidence of mailings in connection with prior negotiatlons 
these items may be corroborative evidence. 

Section 5( a)(2) 

Section B(a)(2) prohibits the use of the mails for the purpose of sale or 
delivery after sale. The mailin~ in this instance t •• ust show that it contained 
the security. It is doubtful if any other use of the muils will satisfy thls 
provision. 

Section 5(b}(l) 

To sustain a violation of section B(bJ(l) it is necessary in a similar 
way to show that the mails were used to carry or transmit a prospectus and no 
other Use of the mails will support a case under this paragraph. 

Sectlon 5(b){2) 

Likewise under Section B('o)f2) it is necessary to establish that the 
mailing carried a security for sale or delivery and no other mailing will 
SUpport this element. 

Section 17( a) 

There ls perhaps more latitude in establishing the use of the,mail~ under 
Section 1'7( a) of this act although there is no doubt that the n.ailing must be 
a part of the offer Dr sale and undoubtedly must occur llot later than the 
comsummation of the sale. 

It is possible that in Sotr.€ circllm~tances a confirmation throllp,h the 
mails may be sufficient, although this may not be trlle in all cas~s. 

If a sale must be confirmed before it is complete under the circumstances 
of " particular case, such use of the malls will probably support a violation. 
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If the sale is complete before themailsareused.itis doubtful that 
any mailings thereafter will sustain the casee 

Dividend checks and literature sent then may not 'oeenough, although in 
some cases it is possible to show this use and to connect it with later sales 
in such a way as to show a violation, Ihatances where purchasers are "loaded" 
and "reloaded", with the use of the mails occurring between the first and sub
sequent purchases, undoubtedly would constitute a violation. 

Section 17( b) 

Under this paragraph it is necessary to show that the prohibited items 
were sent through the mails. Other mailings will not be sufficient under this 
provision~ 

SECURITIES EXCHANGE: ACT OF 1934 

Section 9(a)(1)(A) 

Under the Securities Exchange Act of 1934, section 9(a)(1)(A) it must 
be shown that the transaction was effected through the USe of the mails. 

The mailing certainly must precede the transaction and must be such as 
to be virtuallY' a part of it, and should be in the nature of J.n order or show 
arrangement~ being undertaken or negot,iat.ed for such a transact'ion D Confir~ 

mations J statement~ and Similar m3.ilings aft.er the transaction ..... i11 not be 
enough. 

Section 91a) (l)(B) 

To sustain a violation under paragraph (a)ll)(B) of this sect.ion the 
mailing must be shown to ca.!"'ry an order or directions therefor and no other 
mailing will ~"ill this requirement.. 

Section 9(a)11)(C) 

The requirement relative to the use of the mails under paragraph (a)(l) 
(e) is the same as under (a)(l)(B). 

Sect.ion 9(a)(2) 

Under paragraph (~) (2) the use of the rr.ails must be connected with the 
effecting of a series of transactions. In t!1is case it would seem probable 
that the mails ",auld be used on a wider scale than in the above instances 
and any Inailin<.>s which relate to the tl~an3actions and that are sent prior to 
or durin~ the transa~tlons ~ay be admissible. 

Such mailinjs as contai:l orders to bu~' or sell or mailings bet\>Jeen parties 
to the transactions and' welich are relative thereto may be sufficient to sustain 
a violaiion of this paragraph. 

Section 9(a)(3) 

It must be shown that the mails were used to induce the purchase or sale, 
under paragraph la)(3).rhe best evidence here Would be to show that the 
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information mentioned was sent through the mails and the purchase or sale so 
inrluced, although it is believed that any mailing that can be connected with 
the purchase or sale will support a proceeding. 

Section 9( a)( 4) 

To establish a violation of paragraph (a)(4) it must be shown that the 
mails were used in making the false or misleading statement. It is doubtful 
that any other mailing >1i11 suffice to support this violation. 

Section 9(a)(5) 

The mailing under paragraph (a)(5) should also cont~in the information 
mentioned in this paragraph or be· intimate 1y connected with the sale or pur
chase. No other mailings will sustain a proceeding under this paraElrapll. 

Suggestions for Establishing Use of the Malls 

In all instances the evidence of the use of the mails should be positive, 
complete and directly connected with the subjects of the investigation. 

It must be shown that the subject or subjects used the mails and it is 
not sufficient merely to show that Someone received something through the 
mails. 

Proof must connect the subjects with the deposit of the letter or paCkage 
in the mails. 

While it is not necessary to show that the subject actually by his oWn 
hand deposited the malted material in the mails, it is essential to show that 
such mailing was with his knowledge, under his direction, control, was con
templated b~ him, o~ was a reasonable consequence of his actiono 

It is highly desirable to obtain the envelope, wrapper or cover of the 
mailed material with the cancelled stamp although the case may be sustained in 
the absence of such evidence provided Q,ther evidence is at hand. 

An effort shOUld alwa~s be made to obtain evidence from clerks, employees 
or others closely connected with the subjects that the material was depOSited 
in the mails. 

Evidence of the custom of the particular office with reference to mailing 
material from the establishment may be useful in building up the element of 
the use of the mai ls. 

If it can be shown that in the usual course of business certain material 
is depOSited in the mails this may suffice where it would be impossible to 
have a witness identify and positively say that a certain letter was mailed. 

Every effort should be made to obtain all the information possible as to 
the manner in which material for mailing purposes is handled by the particular 
establishment. 

In some instances addressing and mimeographing or printing establishments 
deposit material in the mails for their cllenta and the investigator should 
be alert to the possibility of the use of the mails in this manner. 
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When such a situation is discovered statements should be obtained from 
the addressing. ml.meo,raphing or pr intin~ compan,. as to the arrangements wi th 
their client. where they get their directions. mailing lists and similar in
formation in order to show that the mails were so used b,. the direction or 
with the knowledge of the subJecc. 

In some instances it may be found that subjects have a mailing permit 
which enables them to mail material without placing stamps on individual 
pieces. The local Postmaster can often furnish information as to such mail_ 
ings and as to their volume. 

Investigators who have been allowed access to the books, records or 
files of an establishment should always be on the alert for evidence which 
may be available indicatin~ a use of the mails. 

When interviewing persons who received material through the mails all 
possible information relative thereto should be obtained. If they have mail 
material and are willing to turn this over to the investigator, he should 
have them initial or otherwise mark it so t.hat they can later ident.ify such 
materlal So ~hat it can be introduced in eviaence. 

They should be questioned as to when they received it, "hether other 
or similar material had been received, as to whether they are fa.miliar with 
any Signatures appearing thereon. whuther they have seen the persons whose 
Signatures purport to be on such material sign t.heir names so that they can 
quallf,. to identify the subject's Signature preparatory to the mailing being 
introduced in eVidence. 

Whether they personally took the material from the mails or whether 
someone took it for them and generall,. all details which may trace the chain 
of the lOa iling back to the sub,iect. 

It should be borne in mind that a subject's connection with the letter 
or other material should be shown by proof irrespective and independent of 
any statement he may have made. 

If the connection is to be establi.hed by the subjec"t.'s Signature 
proof must be available that it is his si~nature. 

An effort should alwa,.s be mad., to obtaln statements from persons 
closely connected with subject'S bUSiness as to their l<nowledge of his sig
nature in order that j,jailinlls may be connected with him by such proof of 
his signature. 

The evidence should not only show the receipt of the mailing but its 
deposit by or for the subject. 

Proof of the use of the mails by one 5ubject may support a proceeding 
against all subjects with whom he was associated in the enterprise, when it 
is shown that such mailing wa", part of the scheme or plan of activity in 
which the subjects were engaged. 
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liSE OF NEANS AND INSTRli:lfENTALIT I liS OF INTERSTATE COfif:lfERCE 

The Securities Act, of 1933 defines "interstate commerce" to mean "trade or 
commerce in securities or any transportation or communication relating thereto 
among the several states or between the District of Columbia or any Territory 
of the United States and any State or other Territory or between any foreign 
country ,and any State, Territory, or the District of Columbia, or within the 
District of Columbia," while the Securities Exchange Act of 1934 defines it as 
"trade, commerce, transportation, or communication among the several states, 
or between any foreign country and any State, or between any State and any 
place or ship outside thereof." 

Criminal provisions of the 1~33 act prohibit certaln acts b:/ "the use of' , 
any means or instruments of transportation or communications in interstate 
commerce". while the 1934 act prohibi ts cer~ain acts by "any means or instru
mentality of interstate commerce". 

These provisions 
mean the same thing. 

while phrasod differently, to a.ll pra.ctical purposes, 
They will be so treated herein. 

\ihen interstate commerce is depend.,a upon as the jurisdictional element 
ef the violation then positive evidence est_abllshLn~ the facts relat.ive thereto 
must be at hand. 

Evidence must show not only that some means or instrument of interstate 
commerce was used by the subject or subjects but that Duch means or instrument 
was used in the particular manner described in the sectioll and paragraph of 
the act, the viola.tion of which is char~ed. 

SECURITIES ACT OF 1933 

Section 5( a)( 1) 

Under the Securities Act of 1933, Section .~( a)( 1), it must be shown that 
a w..eans or instrument of interstate commerce was used to sell or offer to sell, 
or offer to buy the security. 

The use of the instrUlllent of interstate commerce nmst be shown to be part 
of the transaction such as a solicitation, a sale, an offer to purcha.se. or 
negotiations to sell or purchase. 

Ordinarily the form of 
telephone or t,lie telegraph. 
the long dist,ance telephone 
its reost effective manner. 

ir,stl'ument used will probably be the l¢ng distance 
Fre'l.uently sales campaigns .are conduc!t.ed through 
~here high pressure salesmanship can operate in 

Sect ion 5 fa)(2) 

To sust.ain a violation of par.agraph (a)(2) of this section it is recessary 
to prOVE that the securitjr was carried by the instrument of interstate corr.mt:rce. 

This ma.y be estG'.blish€'d by rec9rds of r.ailway, automobile or airplane ex
press coml'aries or stear::ship lines. It is of cqur;:;e possible ·t.hat a shipment 
may be sent by fre iflj,t. 
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In the investiila1.ions of these situations it will be necessary to inter_ 
view various employees of the express or freight .agency, to cetermine first 
whether they have any versonal knowledge of the shipment and are aole to 
i<!entify the shipper. 

The waybill cov~ring the shipment should also be obtained in or~er to 
.hOl' the course of the shipment.· Fron, this it wi 11 be possible to learn ~he 
various employees of the carrier who have had some connection with the ship
ment or transBhlpment of the security. 

Statements should be obtained from the clerk who received the material 
for shipment and if a shipping order is available that should be obtain~d. 
This will aid in connecting the subject with the shipment. 

In railway express shipments fre'l.uently material is 
railroads and the material transferred frem car to car. 
bill will show this fact, the routing and persons having 
the shipment who should be interviewed. 

handled over several 
Ordinarily, the way
somethin~ to do with 

Clerks and emplOyees of the s·ubJect should not be overlooked in the 
search for evidence as to the· shIpment. of the security, and they should be 
fully quest.ioned ,as to any kllowledi-le they have of 'the manner of opera.tions. 

It is possible that the security was carried in interstnte commerce 
either by a messenger on "train, airplane, boat or by private ,<utomobile. If 
this is .ascertained .all possible information should ue procu.red as to the 
route followed Md the investigator should be alert to any lead which will 
corroborate the interstate nature of the travel, such as places at which the 
mesDcnger may have stopped en route, garages visited, etc.· 

And of course it must be emphasiz€d that the evidence must show that the 
s~curity was so carried. 

Sections 5{b)( 11 and (b){2) 

Under par"'~raphs (b)( 1) M(1 (b)( <!) a 1s likewise necessary t.o show that 
the instrutnent of interstate commerce was used to carry the prospectus or 
8ecuri~y and no other use of such an agency will support a violation of these 
provisions. 

Section 17{ a) 

Hore latitude is permissible und~r Section 17 of this act, particularly 
paragraphs (a)!I), (a)(2)and (allS). The use of interstate com",erce her,,-
under should occur not later than the con&ummation of the sale. 

Here "gain it is probable that the long distance telephone will be found 
to be the means most often u~ed. Thi5 will be in high pressure. methods of 
salesmanship and in efforts to "load" and "reloadt1O and to "switch" persons 
from other securitie~. 

Section 17(b) 

Under paragraph 17(b) the te1ephD~e or tele~raph may be used in publi
cizing the information 1n the prohibited nanner. 
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However, neither Gf the above violations is limited in its operations to 
th~se means of interstate commerce and the investigator should bear in ,,;ind 
that aT,y other use of such· commerce will sUpport a proceeding under these pro
visions. 

SFCURITIES EXCHANGE ACT OF 1934 

Section 9(a)(1)(A) 

In violations of the Securities Exchange Act of 1934, Section 9, paragraph 
I a) ( 1) (A) it must be shown that the instrument of interst ate coml'lerce \Jas used 
to effect the transaction and it is therefore important that the evidence shoo 
that the use of the instrument of interstate commerce preceded the consummation 
of the transaction ane was virtually a part of the transa~tion. 

Sections 9(a)(1)(B) and 9(a)(1)(C) 

It must be shown that t,he instrumant of interstate commerce was used to 
carry or to enter the order to establish a violation of paragraph (a)(1)(B) of 
this section and the same type of proof must be developed unJer ::>aragraph 
(a)(l)(C). 

Section 9( a) (2) 

The proof of the use of lr.~erstnte commerce unuer paragraph (a)(2) of this 
s~ction must be connected with the effecti"~ of the series of tre.ns2.ctions. 
Tbe t:ntry of the orders or correspondence by telephone or t"elt~raph betweer:. 
states may be available to establish ·this point. Also JI'les~ages or COInl!lunica
tlons between parties to the lIransactions and \vhlch are relatlv~ thereto may 
be sufficient to establish a violation of this provision. 

SectIon 9( a)(3) 

In proving a violation of para~raph (a)(3) it should be shown that the 
instruOlent of illterstate commerce wac use" to induce a purchase or sale and it 
is believed that ordinarily the means used will be the telephone or telegraph. 

This form of the use of such instruments also lends itself to high pressure 
sales m&thods which may include the circulariza~ion of the prohibited ~aterial. 

It should be shown that outlawed informat·ion was disseminated through such 
instruments. 

Sectioll \1(a)(4) 

It is necessary under para~raph (a)(4) to show that the instrlments of 
interstate commerce were used to carry the false or misleading statement and it 
is doubtful if any other form of the use of such instrulf,ents will suffice. 

Section 9(a)(S) 

Similarly it is necessary under para~raph (a)(5) to .how that thE informa_ 
tion outlawed was carried or t~ansmitted by such instrumentality or that the 
purchase wa.s in1iimatel,i~ connected with such use. 
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Suggestions for Establishing the Use of 
Interstate Commerce 

','hen opportunity is' afforded to examine the books and records of a subject 
the im"estigator should bear in mind the possibility of obtaining leads as to 
the use of these instrumentalities from the accounts relative to telegraph ,and 
telephone bills, freight and express charges and accounts relative to travel 
expenses. 

In all instances it is nec~ssary to show that the subject is connected with 
the use of the instrUlllentality either personally or by showing its use with his 
knowledge or under ci.rcumstances which would indicat6 that such use NaB con_ 
templated. 

Telegraph companies ordinarily l<eep copies of wires for only one year and 
this fact should be borne in mind so that such in'luiries as to the use of tele_ 
graph service should be initiated without delay. 

In checking on the us~ of the telegraph an effort should be made to obtain 
from the company any available 1nforriatlon as to wires sent or receiver! before 
causing a subpoena to be issued. If it is possible to l~arn of the existence of 
a wire the subpoena. ma.y then bt: directed to the specific teletS~am.· 

All possible information shonld be obt ained from cInployef.>s of telegraph 
companies as to their knowledge of the subject of his cmploY0es so that identi
fication of the sen"er or receiver of the wir_, may be establisll~d. 

In,(uiry should be !'lade as to the ordinary course of the subjects dealing 
with such company "ith Lhe S8llle purpose in "'ind. Th"t is "hether the messages 
for transmittal are sen~ by subj ect to the tele,raph office, whether a n:essen
~er calls for the,,_, whether they are sent over the telephone to the telegraph 
office and billed by the telephone compuny or whether some other means are used. 

The receiver of the message should not be overlooked. All possible in
formation should be obtained fro," him which will connect subject with the senc:l
lng of the message. Information relative to subsequent dealings with the sub_ 
Ject may be such as to tie him in with the messase. Confirmations of it 
through the mails and later communications may serve the purpose of developing 
such evidence.' 

In connection with the use of the Ions distance telephone ,an examination 
should be made of the toll call slips which may be made available by the company. 

The telephone companies ordinarily will make these available so that later 
the specific call slip ma.\' be made the subject of a subpoena. 

These slips will furnish information ,as to the person or number called and 
the telephone from which the call was made. 

Clerlc"l employees of SUbject should frequently be the source of inform1l
tion as to the use 'If the telepllone by subject and nJay furnish the necessary 
evldence identifying him with the use of such instrument. 
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The telephone account should also indicate the probability of the use of 
the telephone as worthy of developing for the jurisdictional proof. 

In such investigations the person called should be a fruitful source of 
information, not only as to the call and its purpose, but also in identifying 
the person who called. 

Knowledge of the voice Or circumstances surrounding the call and subse
quent dealinils between the person c.,lled and the one who made the c.a11 are all 
possible leads to the establishing of the ldentity of the subject as making 
or causing the use of' this instrumentallty. 

The use of the telephone, as in the use of the mails or instrumentalities 
of interstate commerce, by one subject during the course of the operation will 
be sufficient to be admissible against other persons 1n the joint scheme. 

-Declaration made by one subject during the course of .a mutual enterprise 
will likewise be useful to connect the others with such scheme. 
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USE OF TUg FACILlTIFS 01" A IIATIONAL SECURITIES eXCHANGE 

If this element is ,depended upon as a jurisdictional fact it will 1:>e 
necessary first to estab·lish that at the time of violation the exchange was 
registered as a national securities exchange. 

A certificate from the Secretary of the Commission should be o1:>tained show
ing that an examination of the records of the Commission revealed that at the 
particular tinle such exchange was re~lstered as a national securities exchange. 

It will th"n be essential to sho·..J that a fbclli ty of such exchange was used 
In a prohibited manner 1:>y the su1:>ject or with the subject's knowledge or uncar 
circl,1mstances which reasoI\a1:>ly indicate that such use was a normal consequence 
of su1:>ject's bction. 

The term "facility", accordinil to the Act, includes "its premises, t"n~i_ 
ble or intangl1:>le property or any service thereof for ~hlt purpose of eff~cting 
or reporting a transaction on an exchange (includin~, among other things, any 
system of communication to or froM the exchange, by ticker or otherwise, nlain
tained 1:>y or with the consent of the exchange) , and any right of the exchan~e 
to the use of allY property or service." 

Any tr.anS;8ctlon e££ected on the excr.an.ge, the tra.r~3rn.lss1on of an order from 

.a member's office to the telephone clerk near the floor, the use of .Bny of the 
tubes for the translnission of orders or reports on the exchange, the use of 
the quotation service, the use of the ticker service, a report on a trans.action 
from the telephone clerk, and the use of the clearin~ house are perhaps the 
most frequent fecilities u~ed. 

EVidence Must show hcwever that the "facility" depended upon as d juris_ 
dictional fact is a "facility· of the particular exchange. Therefore, it will 
be necessary to prove either that the facility is the premises of the ehchange, 
a property thereof, a use of the premises or property or a service for the pur
pose of effecting or reporting transactions, or a system of communication to 
or from the exchange matntained 1:>y it or with its consent, or the right of the 
exchange to the use ot'any property or service. 

Ur.der Section 9, paragraph (all 1)( A) the facilIty of the exchan~e must be 
used to effect the transaction, and similarly under ( .. )(1)(BI the facility of 
the exchange "UEt 1:>e used in the enterin~ of the order or orders. 

The same requirement prevails as to 9( a)( 1 HC) in that. the facility must 
be used in enterin~the order or orders. 

The facility must be shown to have been used in effecting the series of 
transactions under paragraph 9( a)(2). 

To sustain a violation of paragraph 9( a)(3) it is essential to establish 
that the facUity was used to induce the purchase or s.ale. 

Under p«ragraph 9( a){4) a violation will have to 1:>e supported 1:>y evidence 
that tbe facility of the eltchange was used to make the misleading or false 
statement. 

Paragraph 9( al (5) requires that the u"e of the facility of the exchange 
was to induce the purchase or' sale. 
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lfENUI/ OF A NATIONAL SliCUI!ITIl!S lilCIIANGE 

In some inst.ances under the Securit.1es Exchange Act of 1934 jurisdiction 
may be establisheJ .by showing that the offense was committed by .a member of a 
national securities exchNlge. 

If this is depended upon to sustain the proceeding evidence should be at 
hand to prove that the sUbject is a lnember of such an exchan~e within the 
definition (.f membership in a national securities exchange as set forth in the 
act. 

Section S( a)(3) of the act provides "The term 'member' when used with 
respect·to an exchange means any person who is permitted either to effect 
transllct.ions on the exchange without the services of another person acting as 
broker, or to make use of the facilities of an exchange for transactlons 
thereon without payment of a c.,mmission or fee, or with the p"¥mllnt of a cOll",mission 
or fee which is less than that charged the general public, . and includes any 
firm transacting a b'lsiness ae broker or dealer of which a member is a partner, 
and any partner of any such firm.· 
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FOil!! OF SUBJECT'S ACTIVITY 

It is of primary l~portance in every in7esti.ation to ascertain at the 
outset the form through which or by which the subject en~aged in the activity 
under inquiry. 

Fie may engage in business in his own name or under some trade name, by a 
partnership arrangement with ano'ther or others; he may operate under a corpo
rate organization or under a form of trust agreement, or passibl;," in Some 
other m:anner. 

Therefore it is necess_ary to learn ·1mmedi.a.tely the manner in which the 
subject's activity takes form. 

This fact will have an essential bearine on the manner in which the in
vestigation is conducted such as the examination of the subjects, and the ex
amination of books and records, ,and in for,oal cases the desirability of sub
poena subjects. 

Full and complete informat.ion as to the foregoillg should 'ahlays be 
obtained at the bet-inning of the lnvestl€ation. and such details should be 
fully set out in reports on the .i.1:vesti@ation. 

OPZRATING AS Ali Il:DIVIDUAL 

It should be comparatively simple to show that the subject is operating 
in his own name as an individual. 

Ordinarily the business ','ill 'oe conducted in the subject '9 name and infor
mation from landlords, public utility companies as to light and telephone, 
credit agencies, o,anl<s, and the people with whom the subject does busilless, ,as 
well as stationery and literature circulated by him, may show this f~.ct. 

In some instances the subject may do business on hIs own account but under 
some trade name rather than in his own name. 

Local laws in some jUrisdictions, notably in New York, require that trade 
names be registered in the county record office showin~ the identity of the 
person using such trade name. 

P . .ffiT IiER;;H! PS 

If the partnership form of organization is used, all details should be 
ascertained as to the members of the partnership, their interests therein, the 
amount of capital contributed and the services rendered to the business. 

It may be possible that a silent partner may be interested in the business 
and all information relative to the contribution of capital by persons not 
actively identified with the business should be lea~ned. 

A person aidine in financing the enterprise may be ,as much a subject to 
a violation as one carrying out the undertakin~. 
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This form of organization also may operate under a tr'ade name or through 
an inst.rument of trust in the SMe manner es ,an individual could and this 
possibility should not be overlooked. 

The suggestions applicable to the investigation of an indivi<iual are 
equally applicable to the' partnership form of enterprise. 

Such sources of information should not be overlooked. State and County 
offices wherein public records are filed may reve,al also the entry of other 
documents that may have Ii bearing not only on the form of subject's business 
but which are important to the investigation in other ways. 

TR llST AGR EEMENT S 

Some subjects may be found to be doing business under ,a form of trust 
agreement, this being particularly true of C,ases involvir,g oil, gas Dr mineral 
royalties and the sale of partiCipating interests therein. 

others, such as certain types of investment trusts, may use the same type 
of organization. 

Such form of organization may be ascert.ained 1'rom t.he examinat.ion of 'the 
records of public registry offices as ordinarily the local law may re~uire a 
public record of t,be documents establishing such." trust. 

This is true particularly where the trust is operating in the jurisdiction 
where it was or~anized a~though it mayor may not be true if the trust was 
organi~ed in.a foreign jurisdiction. 

Some states may require that such trusts org~ized ina foreign juris_ 
diction also record such documents in the place whe're the bUsiness is operat
ing. 

Full information should therefore be obtained as to the or~anization, the 
date and the place thereof, the persons involved, and the desirability of ob
taining copies of documents establishing the trust should be borne in mind. 

CORPORATIONS 

rlhere the corporate form of or~anizBtion is used, this fact should not be 
difficult to establish. 

Such fact may frequently be suggested by the very name used and the z:e.:. 
~uirement in some places that t.he name of the business show that it is in
corporated. 

Some states re'l.uire that the arttcles of incorporation or copies thereof 
be recorded in the county wherein the prinCipal place of the corporation's 
business Is located. 

In the case of domestic corporations it is possible to ascertain from the 
appropriate state office Dr department the details of the incorporation, ,al
though this mlW not be true if the business is conducted by a for"ign corpora
tion. 
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The investigator should always learn at the outset of an investigation 
the name of· the state or sovereignty under whose laws the corporation was 
incorporated. 

If the local law does not require this fact t·o be made of public record 
in some public office, it may be ascertained from any legal documents ex
ecuted on behalf· of such company, or from public .utility contracts, leases, 
banks, credit agencies, better business bureaus and similar a~encies, from 
employees of the corporatlon, or from persons with whom the corporation has 
done business. 

Having ascertained the place of incorporation, full information should 
be obtained as to the details of' incorporation. 

The date and place of· incorporation, the names and addresses of the 
incorporators, the names and addresses of the directors or similar officers, 
the names and addresses of .all officers of the company, the amount of the 
shares of stock subscribed to by such persons and the amount of money or 
the kind and value of property traded for such stock; the amount of stock 
authorized to be issued with full details as to the various kinds thereof 
and the rights .and privileges embodied in each type as well as the manne~ 
in which it is to be .authorized and issued, should be obtained. 

The importance of the examination of corporate records should not be 
overlooked by the investiQator. 

Such records as the books of ac.count, the stOCkholders register, the 
. minutes of the directors or similar officers, the by-laws as well as the 
articles of incorporation, contracts and agreements of the oompany, may 
be productive of important evidence. 

The desirability of' obtaining copies of articles of incorporation and 
similar documents should be kept in mind. 

Information which is on file with the Commission concernin~ registra
tion, supporting documents thereto, .and reports will be available to in
vestigators, and this .SOUrce of information should not be overlooked. 
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INTERVWI'S 

A written record should be made of all interviews conducted during the , 
course of an investigation whether information is given that can be used as 
evidence of the violation or whether it is of a nature that explains or tends 
to disprove the vlolation. 

Ordinarily the rule should be followed of interviewin~ witnesses separate~ 
ly. Occasionally it ",aj' be necessary for such person t" "ons\\lt someone else 
or some re"o"d to refresh his memory but the investigator should alltays \lues
tion the person with the V10u~ht in mInd that su.,h per~o!l may be used "s a 
wlt,ness ir. CIJU1:·t aT1d hie te.3tir1i:cny on the interview. his manner of giving it, 
whether he referred to others or to records, the reliance that may be placed o~ 
his men,.ory are •. 11 matters that, should bear weight in the determination of the 
use tD be made of the information furnished by him. 

F·re'lllently the person Illay be of little value from the standpoint of evi
dencp. to which he co..,ld test;'fy 11' court fro", his own knowledge, but he may 
be e;<tremely hel.pful fro", tt •• s+,a:ldpoint or the inve5ti~.:tion in furnishlng 
leads &nd informat.ion that may he checked in other we.ys and develope<l into ad
missible and compet.ent evidence that .. Inay be useful in court. 

The full name and address of the person interviewed should always be ob_ 
tained and recorded, together with information as to his occupation or status 
and often tin:es inforn,ation as to his intelligence and busIness aCumen or 
lack of business experience should be made of record. 

Detailed irformation should be obtained as to his dealings with the sub_ 
ject from the beginning of the acquaintance or the transaction of bUsiness 
between them. 

If exhibits 01' documents .are taken fran: the person he sbould be \luestione4 
as to his abl.llty l&ter t,o ident.ify them, ?rIel should be re'l.ueste<l to place his 
initials Rnd the date thereon in order that the particular paper ",a~ positiVe
ly be idectified by him. The interview shnulj include the details of the 
",anner in wl,ich such doc\lll',ents or exhlbits c,une into his possession. 

He should be 'luestioned as to his knowledge of the subject and his ability 
to identify the subj"ct. Sou,etimes it mllY be useful to have him furnish a 
descri)'t ion of the subject. It may be that. on occasions it will be found that 
II subject has been using different ne.mes to different people and it Jr.ay be 
i"'port"nt in cor.neutin~ the subject with tile various transactions to have such 
a descrlntion and the ability of the per~,on to describe the subject may have 
some bearin~ Oll his :;.bilHy later to identify the subject as the person with 
whom ::;3o~e tran~e.ctlon .... ~as made. 

The person sbould .s. t:ar .as he can remember furnish to the investigator 
the exact words used by tbe subject in making stat,ements that will be material 
in a t.rlal 'Uld tbe investigator should seek to obtain direct \luotations from 
the person interviewed on all possible statements made by the SUbject. 
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In some instances it may be important to kno\{ w~.ether the person has ever 
seen the subject sign his n~.e in order that such person may qualify in court 
to iaentify the subject's signature. 

In cases where the person has received mailings, telegrams or telephone 
c.aUs froll'. the subject full information should be obtained .as to the communi_ 
cation • 

. If .s mailing was received he should furnish information as to when .and 
wh~re it was r~ceived, whether he took it from the mails or the carrier or 
whether someone did this for him. 

He should be '1uestioned as to· any mailings or communications initiated 
by such person .addressed to subject and to the course of any business or com
munications between them which may in any way be r.onnected wit.h the !',allines 
which rosy be evidence of the jurisdictional element r&~uired. 

"imilar information should be obtained if a tele~ram 1s involved in the 
case. 

In the event the telephone was used he should be questioned .as to his 
kno"ledge of t.he sUbJect-'s voice and the det.ails of t.he call inc).U<ling it" 

possible direct ~uotes on the statement made by the subject. 

Information as to prior or subse~uent calls and .as to whether any trans
actions resulted from such c.alls is of importance as it may suggest the 
existence of other evidence which will be revealed by .a cheCk of the leads 
furnished by such peraon. 

If the person cannot identify the subject's voice it should be borne in 
mind that· the subject can be connected with the c.a11 in other ways such as the 
subsequent transaction of bus~ness in line wit.h the c.a11 or by subse .. uent 
cOlr.munications between the pal-ties or by some testimony from .another source 
that the person waS called on the telephone by subject. 

In some instances, partioularly where the person interviewed may later 
become a subject consideration shOUld be ~iven to warning the person that he 
does not have to testify against himself and that any statement made is 
voluntarily given and can be used in any manner desired. 

Under no circ~stances should the investi~ator obtain a statement by 
force, or by promises, and all ·the circumstances of the interview shnuld be 
such .as to show that any statement obtained was voluntaril;y given by the 
person. 

Extreme care should be used in interviews to .avoid doing unnecessary 
damage to .a subject by the manner in which .a person is questioned. 

In some instances "here it may develop that no violation has occurred 
real dam,,~e may be cone by a thou~htless .attitude of prejudgment on the part 
of theinvestlg"t.or .and be should respect the right of the subject to a fair 
and impartial in~iry which doe a not improperly undermine the confidence of 
of persons to which the subJect may be Justly entitled. 
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Every reasonable effort shoulcl be made by the investi~ator to obtain a 
written st,at.ement from the person interviewed which such person should be re_ 
' .. uested to read and sigp. 

If any corrections are to be made in such a statement the person inter
vie"ed should be re;tuested to make the corrections in his own handwriting and 
to place his initials orposite thereto. 

Hhere the testit,lony given by the person is such that it tcay be useful in 
an application for a!\ i:ljunct ion the investiga~or should prepare the st "te_ 
ment in ,affidavit for", and request the execution of it by the person. 

t; 

The date and the ~lace of all statements should be made of record to
gethel' with the name of the investigator to whom the stnterr:ent was made. 
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ACCOUNTING INV/:,STIGATIONS 

In connection with the examination of books and records particular atten
tion'should be directed to the profit and loss accounts" and to such' accounts 
as salaries of' officers, bonuses paid, commissions and gratuities paid, and ac
counts showing charges to officers in order to discover any evidence of abnormal 
or unreasonable withdrawals by off'icers or employees., 

The profit. and loss accounts and the surplus account should be carefully 
examined to det.ermine whet.her there has been aflY appreciat.ion of assets by undue 
or unwarrant.ed inflation., 

Surplus accounts that contain II1(lny adjust.ment.s llIade to' surplus directly 
should be anal'yze~ for the purpose of C:i.dj llsting the proi'i t ond loss accounts of' 
prior years especi~lly where profitable operation" are set forth in a proSl'ectus. 

Where dividends have been declared and paid it. should be ascertained 
whether such dividends were l'aid from earnings or out of capital. 

The capital st.ocl< account Sllould also be exan.ined to determine the nature 
of the contri butions received by the company in conn<:ction wi ,,1\ the issuance of 
i~s capital s~ock. 

A similar examination should be [I1ade where there has been a.n issue of 
bonds, debentures or notes. 

~lliere representations have been made that the funds derived from the sale 
of st.ocks, bonds, debenturt:s or not.es Were t.o be used for specific purposes, it. 
should be determined whet.her the funds were so applied. 

In this reeard it might be well to set up a statement of "application of 
funds' for the period under review. 

If the examination dis"loses that t.herehas been a diversion of funds t.he 
details thereof should be obtained and deseri bed. ' 

A general survey of the accounting system should be mude to deter'line the 
possibilities ox'misap¥ropriations remainin~ undetected. Also any accounts 

'showing lar~e balances under general titles such as "Miscellaneous Expenses" 
should be examined in sufficiellt det.c.il to deter.line t.heir use.' 

Every effort should be made to develop evidence of additional fraudulent 
transactions which may be reflected by the books and records. 

Transfer records should be examined to determine whether shares represent.ed 
t.o be ori~inal issue are sold from sh"res owned by officers or promoters. 

The record of the minutes of directors meetings should be exs .. ined and 
copies taken of those minutes recc.rding authorization of -Iuestionable t.ransac
tions. The authorization of off'ieers salaries should be copied and a notation 
made oi' the directors pr"sent, Notation should be .. ade 01' approval of ml.nutes 
at subsequent meetin6s Or of the lack of sllch approval~ It, 1s also pertinent to 
show whether app roval by the board was obtained before or at'ter the transaction 

'was complet.ed. 

Listed below are some sug~estions as to i t.eOls wlliel. it. might be desirable 
in various cases to consider; 
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PERSONS INVOLVED AS SUBJECTS IN INVESTIGATION 

1. History 

(al Name and aliases. 

(bl Home and business address. 

(cl Marital status, condition of home life andfamlly. 

(dl Reputation, social affiliations and associates • 

. (e) Criminal record (if known). 

2. Connection With Investigation: 

(a) Posi tions held or official connections. 

(b) Salary and other benefits received. 

(c) Financial interest. 

(d) Other business connections. 

(e) Official acts •. Such as: 

(1) Approved and signed· financial statements. 

(2) Appr<>ved and signed Or attested Offering circulars, prospectuses, etc. 

(3) Approved declarations of dividends, with knowledge that there was 
no earned surplus to pay same. 

(4) Appr<>ved the maintenance of·a market in the company's securities. 

(5) Approved or prepared the advertising used to promote sales of the 
company's securities_. 

(6) Approved transfers of cash aDd securities to associated interests 
and others without regard for the company's interest or while the 
company was in financial difficulties.· 

(7) 8i gned checks transferring the company' s funds in paYOlent for 
services in excess of valu~ received or in violation of covenants. 

(8) Managed the jOint account used in maintenance of market. in the 
company's ~ecurities. 

(9) Negotiated the agree'lent with the underwriters. 

(10) Supervised the salesmen and hal,dled oomplaints froDI prospeotive 
c~stomers Or persons who had purchased securities or inquiries. 
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3. History of Subject Corporation Oft'ering for Sale 
and/or Manipulating the Security in Question. 

Registration of Security with Commission (Date) 

or Security not rellistered with Conl/llission •. 

In co rpo rati on 

(a) .Corporate nanle 
(b) State of incorporation 
(c) Date of incorporation 
Id) Change in corporate name (if any) 
Ie) Principal office 
I fl Branch offices 

Corporate powers and objects 

(a) Chartered to engage in business of 
Ib) Can borro~' money, underwI'ite and'deal in $ecurities, etc. 
(c) Limitations, if any. 

CaPital structure 

la, Original capitalization 
(b) Changes in capitalization 

Oreanizers, Dir~cto,.s and Officers 

(a) Names, pcsl tions held with company and tenure of office. 
(Prepare a schedule of' all such officers and directors).' 

(b) Services perforD:ed. 

Corporate connections and afjitiations 

b I Assoc.l. "tud companies 
(b) Co,"p"ui,,~ controlled or influenced 
(c) Men\b..::,~·shlFs in stocs t:.:xchanses 
(d) Subsc"ib",rs to financial ana statistical services 
Ie) I'lVe~t';e"ts in and/or advances to Affiliates, Associates or others. 

}!anage'llent and Control 

fa) Composition of executive committees 
(bl Policies dictated by 
(c I Oepartnlents lOud branch offices under direction of 
(dl Stock control held by 

Business 

(a) BrOkerage 
Ib) Underwriters 
Ic) Manage •• ent Ser'vices 
(d) Sales promotioll 
Ie) Investment counsel 
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Practices In connection with distribution and tradin~.· 

(a) Distribution: 

1. Participation in underwriting syndicates •. 
2. Secondary distribution. 
S. Securi Ues sales to affiliates or associates interests. 
4. Securities purchases from affiliates or associated interests. 
5. Sales of securi ties of companies wi th which officers or 

directors are connected with or have financial interest. 

Ib) Tradin~: 

1. Trading in securities of companies, or securities being handled 
by syndicates Or groups with which the comFany or the of1'icers 
or directors are identified or have an interest. 

2. Participations itl trading "ccolJ.nts of any securities. 

Principal Ii'llployecs 

This information will be secured with a view towards illustrating 
the ~echanics of opera~ing the business so that emp1oy~es may be 
called upon to identify records and transactions and other 
practices. 

(If the company Or person is registered wi th the Commission, 
certain of the infornlation necessary as to the corporate 
structure may be secured from Commission files. ) 

Financial Condition at beqinninf ana end 0/ Period under review.· 

Principal investments in securities at bCfinning and end 0/ period.· 

Inco'll. and Expense (detail) /0'- Period ""der. review. 

Activit·ies in connection with security offered for sale "ndlor. manipulated.: 

(a) Relationship, past or present, to the issuer. 
(b) Investment in securities of the i sauer just prior to the period 

under review ... or options secured on such securities. 
(e) Loans or advances receivable fro", the issuer, Or other pending 

financial transactions had prior to the period under review. 
(d) Initial negotiations relative to purchase "nd/or distribution of 

the security in question. (Secure copies of correspondence.) 
(e) Underwriting agreements (copies to be secured). 
(f) Syndicate agreements (copies to be secured and correspondence) 
(g) Secondary distribution (copies to be secured and correspondence) 
(h) Agreements to maintain a '"arket (copies and correspondence) 
Ii) Repurchase agreements (copies and correspondence) 
(j) Literature describine ~he issue (copies and correspondence) 
(k) Instructions to salesmen and ~l,rrangemeTJts. made.. (Copies,. if any) 
(1) Joint trading accoun~ or other agreements to stabilize the security· 

in ,<uestion Or other securities of the saine cOpipany. 
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·lm) Facts developed from the examination of the accounts: 

(1) Profi t from sale and/or manipulation of the security in 
" question, and other benen ts. 

(2) Commissions, bonuses, and other airect expense related to 
sale and/or manipulation of security in question. 

(3) Expense related to jurisdictional proof: 

(5 ) 

(6 ) 

( '7 ) 
( 8) 

(9) 
nO) 
(11 ) 

(12, ) 

(a) Stamps and mailing privileges. 
(b) Telephone and telegraph (detail separately). 
(c) Express and other transportation expense. 
(d) Travel expense.: 
(e) Printing, mimeogl'aphing, addl'easing and other 

similar sel'·vices .. 
(f) Advertising. 
(g) Financial Sheets and Investlllen~ counsel. 

Bonuses or rights Or other indirect benefit in connection with 
the sale of the security in question. 
Prior accumulation of security in question Or other securities 
of the issuer. Disposal of same. 
Securities tak~n down under th~ und~rwr~ting a~reement and 
disposal. 
Securi tics taken down under option and disposal of same. 
Securities repurchased under agreement and/or cancellation 

. of subscriptions .. , 
Detail of SY1,dicate Participa'tions., 
Detail of Trading Accounts. 

4. 

Comparisons of firm and jOint trading to volume on market. 
Detail of washed, matched and other trades used to create an 
artificial market and establish prices.: 

History of Subject Corporation Whose Security 
is Being Offered for Sale and/or Hanipulated. 

(a) Incorporation (same information as in 3) 

lb) Corporate powers and obj ects (same information as in 3) 

(c) Capital Structure (same information as in 3 and set out relative 
rights of securities outstanding.) 

(d) Organizers, directors and officers. lsame as in 3. ) 

(e) Corporate connections and affiliations. (same as in 3. ) 

If) Manageltent and control. (same as in 3.) 

(g) Business •. (sarrle as in 3. ) 

O-d Priar practice used in sale of own securiti,.;s. 

(i1 Trading in own securities. 
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(j) Facts related t.o offer for sale and/or nlanipulat.ion of securi ty; 

(1) Re~at.ionship, past or present., to distributor, distributors or 
persons enS aged il\ manipulating securi ty il\ questlon •. 

(2) Capital stock outstanding, funded debt and other financial obliga
tions of the issuer at the start of the period under review •. 

(3) Authorization for issuance of the security in question or partici
pation ·iil .Iarket activity of the security in <l.uestion •. (Board 
meeting minutes,·persons present, etc.) 

(4) For what purpose was tt.e new money to be raised. Reason for 
engagin~ in market activity •. 

(5) Illitial negotiations had with others relative to tile offer for 
sale of .the security or the activity. 

(6) Agreements made relative· to distribution with underwriter. 
Bonuses paid or riehts given. 

('7') Agreements had re'lat.ive to lru~int.enance o.t' a market. in own 
securities or security in question •. 

(6) Agreenlents had relative to ,repurchase ai' Own securities or 
securi ties in question •. 

(9) Registration of security wah Ule Commission. 

(10) Listing of security with a national securities exchange. 

(11) Description of the secur! ty offered as cont.ained in the prospectus. 

(121 Other direct or indirect a~sistance iiv~n·relative to the proeram 
for sale of its own security or securities or the manipulation of 
such, in the way ai' reports to stockholders, advice to stockholders 
upon in'luli'y or publicity that nli~ht influence prospective buyers. 

(13) Facts developed from examination of the books of account: 

(a) Statements of Fini<ncial Condition on dates necessary to 
refute representations made. 

(b) If investment company, prepare portfolio 11sts at. stated 
periods at market. 

(c) Detail of dispasi tion made of proceeds from sale of securi ty. 

(dl Detail of loans payable or other· financial obligations 
(not funded debt) at beilinning of period. 

(e) Detail of trading in own secur! t1es. 

(f) Detal1 at' paynlents made account of "laintenance of market. 
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(8) Comparison of firm· trading in own securities to market •. 

(h) Detail of; washed, matched or other trades used to establish 
prices Or create artificial market. 

5. False Financial Statements. 

Where a.representation is made in a financial statement, prospectus, or 
report which was used in connection with the of'fer for sale of a security or 

. to promote activity,· which appears to be f"lse, the followiilg information should 
be set up: 

(a) Date for which stateOlent or repol't was rendered •. 

(b) Date report was sworn to, person preparing sa~Ie, (giving his name and 
official connection) person who authorized the issuance ot' same and the 
names of other persons, officers or directors attestin~ sa .. e. 

A copyo£' the statement found to be false should be sot up in the report 
together with adjustments necessary to show the true· financial condition. 
Where possible a three column statement is suggested.: The first column to con
tain ~he values found to be incorrect and as published; the second tD contain. 
adjustments. whlch should be keyed to comments; and the third to contain the 
values found to be true· from the accountant's examination and as adjusted by 
the accountant. A further comparison should be shown of the value per share as 
shown in the false financi al st .. tement and the value per share as shown in the 
adj usted statement where the subj ect security is a corumon cupi tal share. 

Books and Records Required in Evidence 

A.· Books and records examined by Commission employees. 

List sep"rat·ely as to company, wheX'" located, person having custody or in 
authority so that subpoena may be s'erved if necessary or in case of reference. 

B. Other records, documents and correspondence. 

If not already secured state their loc"tion and in whose possession they 
are.·. In identifying such other records,etc. submitted as evidence, an exhibit 
number will facilitate handling and reference, however, care shall be taken to 
make such marking lightly and in pencil. It is preferable if slips .ot' paper 
bearing such identification marks are clipped on so that they can be removed 
when necessary to offer for identification or as evidence in any action. 

A list is suggested as follows: 

Exhibit No.' 

1.: Minutes of Board X. Securities Corp. -'------- authorizin~ issue •. 

2,. Certification of Secretary of Commission 01' rellistration of Allotment Ctfs. 

3.' Certif1cation of Secret.ary of ComDlission of' reg1.stratioll ot' Common Stock .. 
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Exhibit No. 

4. Certification of Secretary of Commissi0l,l of registration of X Stock 
Exchange. 

5. Certification of listing of Allotment C tfs 0 on X Stock Exchange. 

6. Certification of listing of Allotment Ctfs. on Stock Exchange. 

7. Prospectus dated _______ used in offer of sale of Allotment Ctfs. 

8. l1arket lists of pI'ices of Allotment Ctfs. _ to __ • 

9.· Articles of Incorporation of X Securities Corp. 

10. Underwriting agreement dated _________ _ 

11. Agreement for secondary distribution dated _________ _ 

12. Agreement to ,"aintain market on comInon and protect market on ctfs. 

13. Agreement j oint trading aCl!ount comInon st.ock dat.ed ________ _ 

14. Agreement joint tradir~g account common stock ext~nsion dated 

15. Certification from Secretary of Commission of registration of Blank 
Invo InCa 

15a. Certificaticn from Secretary of Commission of registration A. Company. 

15b. Certification fro", Secretary of Comlnissiol1 of registration B. Company. 

16.· Hemor"ndum Blank. Inv. Inc. reference to Specialist dated _______ _ 

17. Certification from Secretary of Commission showing stock ownership of 
Blailk Investmant Inc. in){ Securities Corp. on .. ________ _ 

18. Minutes of Board of X Sec uri ties Corp. dated showing 
approval of reimburselllent of Blank Ii'IV. Inc. for loss in maintainance 
of market. 

18a. Toll call sUps long distance calls 7-1-37 Chicago, Ill. A Company. 113 

18b. Toll call slips long distance calls 3-15-37 Hason City, Iowa, A. Com
pany. ,e8 

19. Letter 7-10-37 Salesman to Offense N4 

20. Lette.· 7-15-37 Salesman to _____________ _ " 

21. Statement of condition as of ______________ _ " 
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Exhibit No. 

22. ~etter 9-1-37 Vice Pres. X. Sec. Corp. to ______________ _ Offense 1110 

23. Telegram 8-1-37 Salesman to ____________________ _ • 119 

23a. Expense voucher August Salesman-Telegram Charge 8-1-37. " 

24. ~etter 9-25-37 Vice pres. X Sec. corp. to " 1111 

C.· Schedules prepared by Commission Ihvestigators: 

Exhibit No. 

25. Trading by X Securities Corp. in own Allotment Certificates, Compared 
to Harket. 

26. Trading by X Securities Corp. in oWn Allotment Certificates Hatched 
Trades. 

27.· Asset Values per share of Common StoeL at st.ated periods. 

28.· Analysis of Earnings at 6-30-27 - comparison to Published Rp.port. 

29. Capital StOCk Account AnalYSis as at 5-1-37. 

300 Comparison Asset Values to t>1arket V"alues Common Stock. 

31. purchases by Blank Inv. Inc. of Common Stock prior to 6-1-37 and Dis
posals during Periods covered by AllreelTlents to Haintaln l1arket. 

32. Joint Account Trading in Common Stock - Comparison to Market. 

33. " " " " " Hatched Trades. 

34. Trading by Specialist n " " for own Accounto 

35.· Blank Invest,nent HIC.· Expenses related to Sales of Al101-ment Ctfs. 
and promot. ion of Common Stock purch as~s. 

3(3. Blank Investment Inc. detail of Expenses for Period 
to ____________ __ 

37. A. Company Expense Accounts relative to sales and promotion of Se
curities Corp. Securities. 

38. B. Company Expense Accounts relative to sales and promotiOll of 
Securitieso 

Testimony ile\luired from ,Iitnesses 

In setting forth ~he list of witnesses be sure to €ive full name and 
home and bUSiness addresses so that they may be loca."ed without delay. 
Telephone numbers may also be of assist~nceo 
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OF?ENSE NO. 

~ ________________________ Home A~dress Business 

Address~~ ___ ,."... ________ a prospective customer will testify that on 
or about JUlle 10, 1937, a salesman representing him_ 
self to be employed by A. Company called on her at her home relative to 
the purchase of Allotment CerUficates of X. SecuriUes Corp.' and 
stated; (set out "" \luoted in offense already set up). 

4. Home Address Business 
Address a stOCkholder will testify that on or about 
July 12,1937, he was handed a sealed envelope by the mail carrier at 
his home • Denver, Colorado, that on opening the 
envelop" it contained a letter slgned • that the 
letter was on the letterhead of A.' Company, and that enclosed with the 
letter was a prospectus describing the Allotment Certificates of X. 
Securities Corp. dated .' He will identify the letter, 
prospectus and envelope referred to. 

5, Home Address !Jusiness 

e. ' 

Address a stenographe~ e~ployed by A. Company during ~he 
the period under reView, will testify that the letter above referred 
to, dated July 10, 1937, was dic~ated to her on said date, by ________ _ 
_______ sales:~an and was t:f"ped by her ns ref'l~cted b;y her initials 

on the lower left hand corner and tha~ tole sicnature i3 the sigDature of ___ __ 
____ ' sa.le,,,,,,-,, 1ll1d was signed by hi:n in the usual routine followed in the 
office and returned to her and then encolsed in the envelope which was 
attached and which was also prepared by her, and sealed and stamped by 
her as was her custo,,,, and then deposi ted by her in a mail chute on the 
floor of the building in which the office of A. Company is Situated, on 
her departure from the office at the end of the day as was also her 
usual custom. 

_______________________ Home Address !Jusiness 
Address' __________________ a senior accountant in the employ of 

and public Accountants 
during the period under review, wl11testify that on July 7, 1937, he 
was engaged in the preparation of the Financial Statement of X Securi
ties Corp. as at June 30, 1937, at the offices, of said company, that 
he had had a conversation with , Vice President 
of said company and had been requested by the said officer to prepare 
the balance sheet as at June 30, 1937, so as to "consolidate surplus 
accounts under one total under the heading Surplusw , this he refused 
to do and a partner of and Public Accountants 
was called in to seHle the argument and agreed with the Vice President. 

7, ' Home Addre. s Business 
Address Head Bookkeeper for Blank Ihvestmont Inc. 
will testify that he has been in the employ of said company for num-
ber of years and during the period under review was charged with super_ 
vising the books of account, he will identify the books and records anti 
will testify that the entries made therein are in his handwriting or of 
others under his supervision. That such entries as appear on the books 
and records were made under the authority given him by the officers and 
directors of said companj'~ and that the entries were made at or about the 
time the transaction took place, and are books of or1ginal entry regular_ 
ly kept in the course of business, 
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NAIL FRAlID INVESTIGATIONS 

There is a aimil~rit.Y between a :nail fraud case and one involving sec_ 
tion 17(a) of the Securities Act of 1933 which sUG~ests the desirability of 
outlining Some of the court decisions under Section 215, in tbe lIope that 
these decisions may be helpful in the investigation of either type of case. 

If the mailing under section 17(a) of the Securities Act of 1933 cannot 
be connected with the sale of a Security, but relates to a scheme or artifice 
to defraud the investigation may develop a 'Iiolation of the mail fraud 
statute. 

'ritle 18, Section 338, United States Code, provides:-_ 

"U3ing mails to promote frauds; counterfeit money, -- Whoever, havin[1 
devised or intending to devise any scheme or artifice to defraud, or for ob
taining money or property by means of fal.3e or fraudulent pretenses, repre
sentatlon.a, or prmnises, or to sell,_ dispose of, loa.n, e:{change, alter,. give 
away, distribute, sUfJpl,Y', or furnish or procure for unlawful use any counter-
fei t or spurious coin, bank note, paper mo::ey, 01' any obligation 0:- security 
of the Uui-ted States, or 0f a.n;,' Stat.e, Terr·itory, i'~unicipality. compa.:.y, Cor

poration, or person, or anyt.hing represented to "oe or intimated or held out 
to be such counterfeit or spurious article, or any SC!lerue or artifice to ob_ 
tain rooney by or throng:1. correspondence, by what. is couli11Only called the 
'sawdust s1IIinrl.le,' or 'counterfeit_mone;,.' fraud, 1 or by dealing or pretending 
to deal in wh"lt is com;:'I.only called 'green articles,' '~reen coin,' 'Breen 
gOOd5, r 'bills,' 'paper goods,' 'Bpurious 'l'reasury IlOtes, I 'United States 
goods, I 'green ciears,' or any other names or terr:::s intended to be understood 
as relating to such counterfeit or spurious a.rticles, shall, for the purpose 
of executin~ such scheme or artifice or atternpti:lg so to do, place, or caUSe 
to be plac~d, any letter, post.al card, package, 'oJritinj, circular, pamphlet, 
or advertisement, whether addressed to a.ny person residing within·or outside 
of t.he Unli;,ed States, in any post office, or :::itatioil thereof, or st.reet or 
other letter box of the United. States, or authorized depository for mail 
matter, to be sent or delivered by the post-office establishment.- of the 
Unitea. States, or shall take ur receive any such therefrom, ':fhet.her mailed 
within or \ilthout the Urdted 3tat.es, or shall knowingly cause to be delivered 
by mail acc.ording to tile direction thereon, or at the place at which it. is 
directed to be delivered by 'the person to whot!i. it is addressed any such let_ 
ter, postal card, package, writing, Circular, pamphlet, or advertisement, 
shall be fined not more th3n ~l,OOO, or Lnprlsoned not tnore than five ;.i1e a rs, 
or both .. " (H .. S. 54~O; liar .. 2, 1:389, co 333, sec o 1, 25 Stat .. 873; Har~ 4, 
1909, c. 321, sec. 215, 35 Stat. 113:).) 

The elements of the offense are: 

One; A scheme devised or intende':i to be devised to defraud, or for ob_ 
taining money or 'propert.yo by means of false pretel1ses; 

'rwo: For the purpose of executing such sch~rne 
the placing of any letter in any post office of the 
sent or deU'Iered by the post,-office establishment. 
U. S. 155.) 

or attempting so to do, 
United States, to be 

(U. S. v. Youn~, 232 
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"The mailing of a letter in the execution or attempted execution of a 
fraudulent scheme is the gist of the offense denounced by the statute. It 
is that act, and it alone, which confers jUrisdiction upon the courts of 
the united states to p\l.llish devisers of fraudulent schemes." (Lemon v. U.$., 
164 Fed. 953.) 

PURPOSE OF THE ST ATU~'E 

The purpose of the statute was to protect the public against all inten~ ____ _ 
ti()nal efforts to despoil, and to prevent the post office from being used to 
carry these efforts into effect. (Durland v. If.S., 161 U.S. 300.) 

"A prime purpose of section 215 is to prevent the prosti tuUon of the 
mail service. The incidental protection of the public frolO frauds supple
ments a service usually performed by the State. * * * The offense involves 
the use of the lOall s in the consumation of, or in the effort to carry out, 
the fraudulent design. The gist of the offense is the improper use of the 
mails. * * * The consummation of the crim.e is not dependent upon the success 
of the scheme. The c"ime is complete before the letter designed to mislea.d 
or otherwise used in carrying out the scheme is received by the intended 
vict,1.m. The person addressed may have the shrewdness to det.ect.. t.he £"raud; 
or, being misled, he may be in such financial condition as to be proof 
against fraud. lIeither fact will affect the crlme." (Whitehead v.U.S.; 
245 Fed. 365.) 

THE SCHEME 

"The terms 'artifice' and 'scheme' are those descriptive of the thing 
to be planned or devised. 'Artifice' means 'subtle or deceptive art in con
trivin;l; trickery; cunning; strategy; finesse; as to lure by artifice.' Ac
cordlng to the same authority, as well as the common understandlng of ' the 
term, a 'scheme' may be of' broader mea.nillg, and not ,necessarily involve 
trickery or cunning. A scmll!le may include a plan or device for the legit
imate accompli9hment of an object. But to come within the terms of thc 
statute under consideration the artifice or scheme must be designed to de
fraud." (Donnan v. U, 5.. 116 Fed. 350. )' 

"The scheme devised by appellant was made possible by the fact that it 
took about four days to clear a check from one bank to another. Taking ad
vantage of that fact the corporation drew checks upon another bank .. here it 
had no funds or insufficient funds, in favor of one of its other banks, and, 
before the check reached the drawee bank for payment, a check was drawn upon 
another bank in favor of the ;>ayee in the first check." * * * "Appellant's 
plan, whereby he intended to get, and did get, money from one bank upon the 
representation of the check, which was a representation that there was money 
in the bank on which the check was drawn, when as a matter of fact there were 
no funds in the drawee bank, without any po~er in the drawer of,the check to 
provide funds to pay such cheCk, except by drawing a like cheCk under like 
circumstances, constituted a scheme to defraud. This does not mean that every 
drawer of a check against an account where he has no funds is guilty of a 
scheme to defraud, but, when the undertakin~ is such that the checks must be 
drawn and passed in rapid succession from one bank to another in an endless 
chain, as here, a scheme to defraud is shown." (Federman v. U.S.; 38 F. (2d) 
441. ) 
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A scbeme need not, be unlawful ia itself, or constitute a fraud, either 

at common law or by statute J to be a "scheme or artifice to defraud," within 
the statute. It is "nough if its purpose i3 to defraud other persons of 
th~ir money_ (U .. So v. Loring, 91 Fed. 5810) 

'rhe statutory "scheme to ,-ief:-au·j" may be found in aEY plar~ to get the 
moneY' or propert.y of others by deceiving tilem as to thr'! sub3tantial identity 
of the thina which they are to receive in exc!lanQe J and this deception may, 
of course, be by impllcat,ion as well as by express word;;;.. On the other hand, 
the lise heme" can not be fuund in any mere e .. pressiol·~ of bo:nest oViniol1 as to 
Q.ualit.~' or as t.o future performance. -rhere mU5t be the underlying intent to 
defraud. (Harrison v. U. S., 200 F'ed. 662.) 

Althou2h formerly, under H.evLH~d St.atutes 5480, s(:ileme to defraud must 
Lave embracer} intent to use mails as part of sche~e to render accused liable, 
under this section, such intent i.3 not necessary, but it is sufficient if 
fraudulent scheme has been devised alld :nails are used in carrying it into 
effect. (Harris v. U. S., 7 ?cd. (2:1) 785.) 

On a trial for \.lsing the mails if. aid of Gi scheme 'to defraud, involving 
the sendi ... g to parties from Whom defend3nt desired credit of false state_ 
ments of his financial condition, the controllillg consideration was the 
truth or falsity of such statement!.; and if they were knowingly false, ti: .. e 
sending thereof could not be recOllciled with honesty. (Kaplan v. U. S., 
229 Fed. 339.) 

In a prosecution for using tIle mails to defraud by sellin~ stock in 
and ~ett'ing jeposit.s for a ban~ by false representations about its capital 
and assets, where it appeared that one of the defendants furnished a mer_ 
cantlle agency with a statement r,hich was vitally untrue, but he claimed 
that he merecly ;J3.ve out ',olhat he had been told by others connected with the 
ban1: and believed it to be true, the issue of his (;ood faitb or fraudulent 
intent was for the jury. (HcDonald v. Up S. r 241 Fed." 79..1.) 

The offense charged with the mailing of the written statement for the 
purpose of executinc t!le scheme to defraud, aad not obtainlng property by 
false pretenses, with wiliet! 'the JovenlI(lent is net concerned. What goods 
defendant may have obtai~1ed aI";d what he did "lith t.h(~;n are not t.he material 
lilatters. t-ianifestly, a written st.ate:nellt showin@ the firm to be abundantly 
solvent would, tend to induce the ex"tension of credit to itG Manlfes'tly, the 
sendlng of such a statelnent to a commercia.l agency, or to a person from whom 
d.efendant's firm was seeking to buy goods, itself proved the purpose of its 
sending. If the statement were proved to be false, and it were also proved 
that defendant knew it to be false wben hl~ mailed it, there was sufficient 
evidence to warrant ti"le finding that t!Je statement was sent for the purpose 
of executing the scheme. (Scheinperg v. U. So, 213 ?ed. 757.) 

Under section 215 it is 3ufficient to show an intent on the part of the 
deviser or devi3ers of the scheme to defraud someone; il;. is no longer neces
sary to show an intent to use themailstoeffecttheschemf~.asit was under 
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section 5480, U. S. Revised Statutes.. The deviser of the scheme £nay, at 
. the time he planned it, haife intended to avoid all u~e of the mails in 
carryiIlg it aut.; ne",'e;-theless, if, in carrying it out, he does use the 
mails, the offellse is com.nitted. There are tu~ ele:.nents of the crir'le, a 
scheule intended ·t.o defraud 3Ild an actual use of the mails; both, of course, 
must be proved to warrant conviction. ("armer v. U; S. 223 Fed. 903, 907.) 

In both civil and criminal cases the intent with which an act is done 
is inferred from the result of the a"t itself, and the law ·presumes that 
every .nan intends the le~itima1.e consequences of his own acts. (I<gnew v. 
U. S., 1(35 U. S. 36.) 

'l'he letters mailed need not be of a n,"ture calcula.ed to be effective 
ill carrying out the fraudulent sche:n~~~ "It. is enouuh if, having devised a 
scheme to defra.ud, the defendant., 'w"it.h a view of executing it, deposits in 
the post office letters which he thinks may as~ist in carryin~ it into ef_ 
fect, although in the judgwmt of the jury tiley :nay be absolutely ineffect.ive 
therefor." (Durland v.·U. S., 1'~1 U. 8. 306.) 

'rhis sect .. .ion applies to the act of one enGaged in a legitimate business, 

who, to obtain money or credit, aenis throu~h "Lha mail a false statement as 
to his financial condition. **'*'Where loans were obtained by virtue of a 
false financial statem~nt sent throufh the mails, ther~ w~s an artifice to 
defraud within this section, though the borrower was then solvent. (Bettlnen 
v. U.· S., 224 Fed. BI9.·) 'fhis section is !lot Ulilited to schemes of the na_ 
ture of those specified in the sl9ction, but includes the use of the mails 
for ·the t.ransmiSsion of a false financial statement b,. which defendant in_ 
tended to obtain, and did obtain goods on credit. to · .... hich be was not entitled .. 
(Scheinberg v. TJ. S., 213 F'ed. 757.) 

USE OJ' liHLS 

The lette.t's need not be to or from il1teoded victims. 
300 Fed. 769.) 

(Stewart v. U.S., 

\1here the mails are used b'l persons who have devised a scheme to defraud( 
an.d as a p9.rt of th~ means for cal~rying out s~ch scheme J an offense is com
mit.ted i:ind it is iCiJtn<::lterial to whom the letter was addressed <)r by ·whom 
mailed. (U. S. v. Ryan, 123 .~ed. 634.) 

Where the executioll of a scheme to defraud would have been utterly im
possible without. the use of the mails, a.ll who participatf;;'d in the scheme 
would be gUilty, although .he,. did not "ctually deposit or take from the 
mails any of the le,ters. 1<11 who parHcipated in this scheme con.emplated 
the use of the mails in their CO:nJ:lOn design; and '~Jhen to this end two of 
the principal defendants ma.de use of the mails it was llot only on their own 
behalf, but as well on behalf of their coparticipants; and their acts in 
this rega:rd become the acts of each of them.. 'fhis ~s not less true wbere 
the prosecution is under section 215 than under the charge of COIlsplracy. 
(Fitzpatrick v. c. S., 173 U. S. 304.) 
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Evidence that defendant induced the alleged victim of his fraudulent 
scheme to deposi t his cheek on a bank located in another clt.y in a local 
bank, and that tbis bark used the mails ill cashing the check; Held suf_ 
ficient to show a use of the mails on defendant's initiative. (;1eadley v.· 
Uu S., 294 Fed. 8Sa.) 

The letter.s that '!lere contained i:n these envelopes were proven to (H! 

in t.he ha.ndwriting of defendants, 01' to have ernanat.dfrom. them, and if 
these letters were uri-tte.n by the defend~nts and found their waJ.' into the 
mail th" jury would be authorized to infer that they were deposited in the 
mail by the defendants. (Stockes v. U. S., 157 U. S. 187.) 

'fhough defendant did not participate in fraud whereby o·thers obtained 
checks and drafts, he was gUilty of a violation of this s~ct.ionJ where he 
attempted to collect cheCks and for that pucpose deposited the'11 ttlit.h a bank 
'.whlch transmitted them through mail!;;.' (Spear v .. u. S., 243 ~'ed. 23:,.) 

For is it essential to the commis$ion of the offense that the obje~tio,n
able mat,ter oe deposited in the mail by the offender him;:Jeif, or by another 
acting under his e:c.press direction, because he is eQually respo.nsible if it 
L:1 deposited therein a;J a natural and probable conse':.luence of an act inten
tionally done by him with kllvwlt::::dge at. the t..ii!le that such will be its natural 
and probable effect.. *:6:* In ·t.~,e line of causation his act is a proximate 
caU:3e of the objectionable rllat.'ter beln~~ put 1...'1 the mail. CJemolli v. U .. S", 

144 Fed, 363.) 

'rhe United :3tates Circuit ·:';ourt of Appeals for the S(!cond Circui't has 
held that the use of the .nails for tILe tran5~!lis3ion of a false financial 
statem.ent to com;llCrcial age.ncies, with the illtent that it should be used as 
a. basis for the purchase of ~oods Clil credit to which defendant was not en_ 
titled is a "scheme or artifice" wit.hln .section 215 of the Criminal Code. 
13ettmall v. U. S., 224 ",ed.· 318.) 

On trial for taking ~etters froin the post office in aid of a scheme to 
defraud J proved copies of lett.ers. mailed to accused were readroissible with
out otherwise accounting for the absence of the origillalsD ('i're~t v. U. S •• 
226 led. M8.) 

Proved copies of letters sent. t.o a.ccused, who wa.,') charged with using 
themailsinaschemetodefra.ud.maybereceivedin\~videncewithoutoth~.!r

>lise accounting for the originala. (Wat.lingcon v. U. S., 233 ",ed. 247.) 

.... 'here, ill a prosecution fa!" using the Post Office Establishment in fur_ 
therance of a scheme to defraud, a witncss testified that after signing ?er_ 
tain letters addressed to de i"'elldant 1:3 firm he tUrI'!ed ti,em over to the steno_ 
grapher to coPY, address, sta;.ap, and mail, and that the routine of business 
in his office requirej ber to att.end to such dut.ies, and it further appeared 
that defendaut replied in due cours~ to one of the le't.ters, and that. the 
other dld not l'e'1uire a reply, there was sufficient prima facie evidence to 
authori~e t.he admission of copies of t.he let.ters in eVidence. (£manuel v. 
U. S., 196 _cd. 317.) 
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In a prosecution for mailing certain letters in furtherance of a 
scheme to defraud, letters other than those counted on in an indictment, 
purporting to ha'Te been written by the company operated by defendant, 
to different persons t,hroughout the country, and relating to transactions 
by the company with them, were admissible to show that the scheme con
templated for the use of the mails, and as bearing on the intent with 
which the business was done and the existence of a scheme to defraud. 
(Brpoks.v. !l.S •• 1413 F'ed. 23.) 

It was held that the mailing of letters might be shown by evidence 
of the custom and course of men's private offices and business. (:1atlinl{
t on v. V.S.. 233 Fed. 247.) 

proof of custom of banks to collect checks by mail was held competent, 
on prosecution for using the malls in furtherance of a scheme to defraud, 
where check of victim on a distant bank was deposited in local bank for 
collection; persons of ordinary business experience being presumed to know 
of such custom. (Shea v. IJ.S •• 251 Fed. 440.) 

In trial for using the mails in a scheme to defraUd, evidence held 
sufficient to show that mails were used by defendant, even if not dis
closing that he pI aced any mail in post office Clr was ever present when 
any was so placed. IlIn connectlon with this testimony, we must also take 
into consiqeration the fact not only that the checks were received through 
the mail but tl.at appellant intended that the scheme or plan should be 
carn ed out in the office of the corporation and that in the usual and 
ordinary course of " business it could only be done through the mails, because 
the banks were widely separated and the telegraph company had refused to 
accept the certified checks and transmit the money. II (Federwan v. U.S., 
3'3 F. (2d) 441.) 
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CONSPIRACY INVESTIGATIONS 

'l'itle 13, Section,83 of the United Sto.tes Code provLJes; 

tllf two or more persons conspire eit.he-r to co:nmlt any offense against 
the United States, or too defrau.;i the United Staoes in any manlier or for any 
purpose, and one or It,Ore of such parties do any act. to effect,t.iIe object of 
t.he conspiracy, each of the parties to such conspiracy s1",ll be fil.ed not 
more t.hall ~10,OOO, or imprisoned not. mo~e than two years, or both,." 

The element.s of this offense are: 

One: That two or more persons conspired together t.o: 

(a) CO(lunit any offense auainst the United States: or 

(b) Defraud to he United States in any mlinner or for aay purpose. 

Two: That. one or more of the cQrtspirators committed ar. overt act to effect 
the Object of the conspiracy. 

'rHE CONSPIEACY 

A conspiracy i~ a cO;:llbina'tioIJ. of t.wo or more persOll~ by concert.ed action 
to accomplish a crlo.inal 0" ulllawful purpose, or some p1.lrpose not in itself 
criminal, by crimina.l or ull1"awful means. (Duplex Printini,1 Press Co. v. 
Dcrring, 254 U. S. 443.1 

Proof cf tne"Ung of minJs 0:1 intelligent and deliberate agreemen~ to 
commit offense establishes uconspiracy~, though agreement is not Inanifested 
by formal words. Oloffmall v. U. S., 06 Fed. (2d) 101.) 

Under this section it is sufficient tbat it be the conspirCito1"'s pur_" 
pose to co:ncnit" a wilful fraud on the law, or some Btatutory requiremen.t 
pertlnent to be o"bserved, in vie\o/ of t.he present cont·t"ollln~ conditions; 
and it is not necessary that there should be a consl'irac), to do an act that 
is an offense or crir,le by some statute of the general Government, or to de
prive the United States of its property or 30me property "igl,t.. CU. S. v. 
Raley, 173 ii'ed. 159.) 

'rhis stat.ute is broad enough ill Hs ter:ns to include any conspiracy for 
the purpose of impairing, obstructing or defeating the lawful function of 
any department of the Government. (Haas v. [{enkel, 216 U.· S. 4(12.) 

one defel1dant alone cannot be convictej of conspiracy. (Bartkus v. 
U. S., 21 Fed. (2d) <120. DecaroI' v. U. S., 10 "'ed. (2d) 984.) 

Anyone Who, after a conspiracy is formed and who knows of lts eXistence, 
joins therein, becomes as ulUch a. party thereto, from that. tlme, as if he had 
originally conspired. (0. S. v. CaSSidy, 67 Fed. 698. U. S. v. Babcock, 
Fed.' Case 110. l4487.) 
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Act of one conspirator in furtherance of the Conspiracy binds each and 
ali of the parties to the conspiracy and completes the offe'lse as to all. 
(V. S. v. Richards, 149 ~ed. 443. Bannon iUld i'lulkey v. V. S" 151 V. S. 4,34.1 , 

THE OVERT ACTS 

Overt act required to constitute conspiracy must be separ~te snd apart 
from the conspiracy, and done to carry into effect the obJect .of the oriQinal 
combination. Iti. S. v. Richards, 1.49 ired. 443. U. S. v. Cole, 153 "'ed • .301.1 

Purpose of overL act is to show that the conspiracy was actuall)' carried 
into operation. (iJ o S. v. Greene, 115 Fed. 343. U. S. v. Donau, Fed. Case 
No. 14983.) 

Provision t;1at there :nust be an overt act merely a.ffol~ds a "locus 
penltentla", so that before the act is done either one or all may abandon 
their design. (U. S. v. Britton, 103 u. s. 139.) 

Acts of agents and employees are acts of principal and employer. (V. S. 
v. Howell, 56 Fed. 21.) 

Le~ters are held to be overt acts. (Jones v. n. S., 179 Fed. 5Q4.' 

The court in Whose jurisdiction the conspiracy was form!;;::! has ,jurisdic
tior, regar'dless of where the overt. act was co,unitted. ~If the conspiracy be 
entered into witnin t,-he jurisdict.ion of the trial court, -the indictlflent will 
lie there, though the overt act is sho~n to have been committed in another 
Jurisdiction." W;rde v. Shine, 109 U. s. 132.1 

Jurisdiction lies where overt acts were done regardless of' where con
spiracy was formed. (Arnold v. Well, 157 F'ed. 429. Hyde v.' U. S. 225 V. S. 
347. ) 

LIMl'fATrONS 

Where there are successive overt acts during the period of the conspiracy, 
the period of limitation <!lust Oe computed frolll the date of the last of them 
properlY speCified in the indlctme1?--t, although sone of them lllay have occurred 
more than three years before the indictment was fOLlnd. IUrown 'I. Elli ot, 225 
V. S. 392. U. S. v. Brace, 143 Fed. 8'74.1 

A conspiracY' continues so far as the Statute of Limitations is concerned, 
so long as there is a course of conduct in Violation of law to effect its 
purpose. (Ryan v. U. S., 21,3 Fed. 13.) 

Conspirac,' is a continuing Crilrle, and Wh~ll continuance is alleged wit.h 
overt acts within the statute, prosecution is not barred.. {tvare v. Do SOl 
154 Fed. 577. V. S.· v. Barber, 157 Ped. 389.1 
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Statute does not begin to run until cOfllmission of an overt act anc.l 
prosecution may be lust! tuted wlthiJl three years after commission of any 
overt act regardless 9f period of ti~e elapsed since the conspiracy was 
first formed. (U. S. v. Bradford, 148 :'ed. 413.) 

Sxistence of the conspiracy during period alleged is '~uestion of fact 
for the jury. '(Ware v. U. S., 154 [<'ed. 577.) 

EVIDENCE 

8road latitude of proof and reception 
allowed in the trial of conspirac¥ charGes. 
Jones v. U. S., 162 Fed. 417.) 

of circumstantial evidence is 
(U. S. v. Gre"ne. 146 Fed. C{)3. 

Other offenses of a si!:lilar nature oa;l be pt~oven 
desien, and knmlledile (Jones v. U. S •• 162 Fed. 417. 
Fed. 564.) 

to show intent, purpose, 
Jones v~ U. S., 179 

DeClarations made by one conspirator ~lilethe conspiracy was ill pro~res3 

and relatlnQ to its object are admissible as a part of the res gestae a~ainst 
eacb conspirator. (Jones v .. U" S~, 179 Fed .. ~84o) 

Prior intimac;v of parties is adlnissi.blc. (U~ S. VO Greene, 140 Fed .. 
803. ) 

. Letters bet~een alleged co_conspirators are adinissi,ble. {u. s. v • 
Greene, 146 Fed. 789.) 

Date of formiIif conspi::'acy is not ess~:r;tial.. It i.3 sufficient to show 
that the conspiracy existed before the d~t.e of th:; overt act allegEd and con_ 
tinued to exist at the tir(la the overt act was (;ommitte::i. (Bradford v .. U. S., 
152 Fed. (31'?,) 
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PLEADINGS IN CIVIL SUITS 

This discussion is limited to ac',ions instituted by the Commission 
under the Securities Act of 1933 and the Securities Exchange Act of 1934. 
It supersedes the General Counsel's Office Memorandum No. 36 da"ted 
September 30, 1936. 

See paragraphs 35, 37, 3a and 39 of the E:nforcement Manual for the 
procedure to be followed in securing authori t, to institute proceedings, 
in securing approval of proposed pleadings and in reporting action con
templated or taken. The provisions of these paragraphs are mandatory. 
If the authority to file an injunction suit is contingent upon consent to 
the enLry of the decree the bill of complaint mus-, not be filed until the 
executed consent has been securedn 

INJUNCTION SUITS 

Under both statutes the Commission is authorized to bring actions 
to enjoin "acts or practices which constitute or will constitute a via" 
lation * * *" G Securities Act of 1933, Section 20(b} G Securities Ex:
change Act OI 1934, Section 21(e)Q While such actions are statutory t.hey 

are governed by the provisions of the equity rules not inconsistent "ith 
the statute under which the proceeding is brought. 

Applying Equity Rule 25 to such actions it would appe~r that the bill 
of complainL is sufficient if it contains: (1) the usual caption; (2) a 
short statement of the grounds upon which the court"s jurisdiction depends; 
(3) the venue as to each defendant-; (4) a 3hort and siJn,?le st,atement of 
the ultimate facts upon which the injunction is sought, omitting any state
ment of evidence: (5) the prayer: and (6) tGe verification. 

jurisdiction 

'rhe jurisdiction of the court over the subject matter of the action 
can be alleged by stating "jurisdiction is conferred upon the court by Sec_ 
tion 22(a) of the Securities Act of 1033 (or Section 27 of the Securities 
Exchange' Act of 1934)". 

Venue 

Venue depends upon the provisions of the statut(j involved and is 
slightly different in the two statutes. Sec Securities Act of'1933, Sec
tion 22(a). Securities Exchange Act of 1934, Sec~ion 27. 

It can be alleged, for example: 

"The defendant, X Com.pany_ is a eot"'poratioll org;\ni~-:ed and existing 
under and by virtue of the laws of the State of _________ and transacts 
business in the District of. __________ • 
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"The defendant A was at all times herein mentioned and now is, the 
president of X Company and is an inhabitant of the .District of· __ _ " 

Parties.f)e!endant 

It has been the custom of some of the reilional offices to include 
as defendants the issuing corporation and most, if not all, of its officers 
and directors. The better practice would be to include only those officers 
or directors who personally participated in the acts and practices consti_ 
tuting the violation or are responsible for the participation of· others. 

It is not necessary that each cause of· action run against each 
defendant. For instance, in a recent suit filed by the Commission it was 
alleged that all of· the defendants violated Section 5 of the Securities 
Act of 1933 whil~ the allegations.aB to the violations of Sectlon 17(a) 
ran only against one of them. 

The Cause of Action 

Clarity and coherence usually result from a brief narrative statement 
of the cause of action substantially in the langua~e of the statute, avoid
ing a procession o£- "thats" and semicolons: such a pleadlnii 1s in accorda.nce 
with Equity Rule 25 -- "A short and simple statement of the ultimate facts 
upon which the plaintiff asks relief, omitting any mere statement of evi
dence. " 

llaturally the "ultimate facts" differ in every case. ,Attached ·hereto 
are various sample para~raphs. These are submitted not as forms to be 
riQidly followed, but as examples which may be of assistance,. They will 
be .augmented from time to time. 

The allegations should be in the conjunctive, such as "means and 
instruments of transportation and communication in interstate commerce 
and of the mails" or "for the purpose of sale and for delivery after sale". 

Vlhile there is some <auestion as to the right to an injunction based. 
only on past acts and practices, the policy is to plead the past and present 
tense such as "Since on or about ,19~ the 
defendants, and each of them, carried and caused to be carried and are no>! 
carrying and causing to be carried * * • ". 

A distillction must be made between ultimate facts and conclusions. 
The : former are sufficient without explanation. The latter are not. For 
instance, the allegation "without being accompanied or preceded by any pros
pectus" is one of ultimate fact but the allegation "wHhout bein~ accompanied 
or preceded by a prospectus which meets the re~uirements of Section 10" 1& 
a conclusion which must be follol<ed by a specification of the particulars in 
which the prospectus was deficient. 
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Except in certain jurisdictions such as Colorado, in alleging the untrue 
statements there is no need to ~uote each letter or pamphlet in the series of 
sales literature nor,tb set 'forth the dates of specific mailings. Thetlme 
may be alleged as cOlltinuing, such as "Since on or about 
193 ___ the defendants, and each of them, in the sale *."n. The untrue state-
ments may be summarized. However, care must be used to avoid alleging that 
an untrue statement of fact was ",,,de "hen the, statement used was merely an 
expression of opinic;>n. Promissory representations such as "the stock will be 
listed" must not be "l1e~ecl unless we have proof of a cc;>ntrary intent. It is 
essential to plead the respects in which ar.y statement is untrue c;>r contains 
a material omission and this should be done with clarity so that one reading 
the bill will gain an understanciing of mat.eriality. 

When it is necessary to refer to a document it should be briefly de
scribed Mel the pertinent parts sumrr.arized. If it is attached to the plead-
ings as an exhibit it is usual to state "Attached hereto marked Exhibit __ __ 
and by refereuce made II part hereof as though herein set out at length." 

In most of our bIlls of complaint the first numbered paragraph is not a 
necessary part of the cause of action out ",erely a desirable mer,ns of inform
in~ the court of the nature of the proceeding. For example, "It appears to 
the plaintiff that the defendant is eni!a~ed and about to engage in acts and 
practices which constitute and will constitute ,·iolations of Section is (a) of 
the Securities Act of 1933. The plaintiff therefore brings this action pur
suant to Gection 20(b) of such statute to enjoin such act-s or practices, as 
more fully hereinafter set forth.· 

Generally speaking, exemptions are matters of defense which need not be 
negatived in the bill of complaint. For instance, there is no need for us to 
plead or prove that the security involved is not within any part of Section 3 
of the Securities Act of 1938 nor is it necessary to plead or prove that the 
defendant is an issuer, underwriter or dealer nor that the transactions by· an 
issuer did not involve' any public offering. However, it is fre'l.uently desir
able to negative some exemptions. For instar.ce, it has teen our practice to 
indicate the public character of the offering by a brief statement such as 
"offered and sold 'and are now offering and selling such securities to melCbers 
of the pub lie res iaing in the St ates of , _______ ' and e lse-
where". In the case of sales b~' underwriters the defendant has been so class-
ified. Fot' example, "On or about • 193 __ , the defendant 

purchased wlt.h .. view to distribution a total of 
shares of the stock of X Corporation and since then sold and is now selllng 
such secut'ities to merobers of the ])uo1.ic residing in the States of > 

--'------ .and elsewhere". 

It must be noted, however, th"t if the exemption is a part of tlle para
~raph describing the unlawful or prohibited acts or practices it must be 
specifically negativeJ. Section 1.';(a) of the Securities Exchange Act of 1934 
has given particular difficulty in this con:r.ection. please use the attached 
forms in actions involving violations of this section. 

Slnce the remedies are statu.tory there is no need to alle~e imlT'.ediate, 
irreparable dama~e or the w"nt of an ade'l.uate remedy at law.' However,' it is 
desirable to alle~e the probabil1ty or threat of continuation of,the acts and 
practices which constitute the violation, particularly if a preliminary 
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injunction is sought. If·a temporary restraining order is to be sought the 
provisions af 28 U.S.C. 381 must be followed and the need far an immediate 
injunction must be set forth in the verified bill of complaint or in a 
separate affidavit. 

Prayers 

Needless to say, the prayer is based on the cause of action stated in the 
bill of complaint and should be confined thereto. A violation of Section 5( a) 
of the Securities Act of 1933 does not warrant a prayer for a decree enjoining 
violations in the sale of registered securities. However, in at least one 
c.ase we have sought and secured a decree covel'ing both Sections 5(b)( 1) and 
5(b)(2) although no violation of Section 5(b)(1) was alleged because of our 
inability to secure proof of jurisdictional facts in the use of the deficient 
prospectus. Although it was not anticipated when the action was started, the 
decree just.roentioned was secured by consent. 

As stated before, ·the cause of action should be stated in the conjunc
tive and in the past and present tenses. The prayer, however, re~uests an 
injunction as to any futUre acts or practices and· should be in the disjunc
tive. For example, "the defendants, and each of them, -from carrying Or'. caus
ing to be carried * * * for the purpose of sale or for delivery after sale 

* * * ". 

I1hile the cause of action alleges violations in connection with specific 
securities, the suit is to enjoin acts or practices which constitute or will 
constitute a violation and a decree limited to specific securities is too 
narrow. It Nould appear to be proper to pray for all injunction covering. "cts 
or practices in connection 'With the specific securities "or any other securi
ty". 

A decree which merely paraphrases Section 17(8) of the Securities Act of 
1933 is· too broad, HO\,ever, it should not be limited to the untrue state
ments or omissions specified in the cause of action but should be so drawn as 
to cover Similar acts and practices in connection with the sale of the speci
fied securities or, a.ny other securities~ For example, the allegation tI* * * 
represented that X Company was at &11 times earning money and operating at a 
profit, whereas in truth and in fact it never earned money and wa3 at all 
times operating at a deficit", should appear in the prayer as ,,* .... any. un
true statement ...... concerning the profits earned by the issuer of the 
secur 1 ty". 

If a preliminary injunction is to be sought it· "lUst be re\luested in the 
prayer •. If it is to be heard on an order to show CaUse rather than a notice 
of motion the prayer should request the issuance of such order. 

If a temporary restraining order is to be sought the prayer must re'l.liest 
its issuance, coupled with an order to show cause why a preliminary injunction 
should not issue. 

Under the present e"ulty rules it is not necessary to pray for the issu
ance of the subpoena re'l.uiring the defendants to appear and answer. It is 
customary to conclude the prayer with an omnibus clausej for example) I'tsuch 
other and further relief as is proper in the premises". 
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Vedf ic at i on 

It has been the practice to verify all bills of complalnt or ~etitions. 
The source of the information and the grounds of the belief which form the 
,basis of allegations on information and belief should be summarized very 
briefly. For example see the attached suggested form. 

DECREES 

There is no need to repeat what has just been said about. prayers. If the 
prayer of the bill of complaint is properly drawn the body of tte ceeree will 
be copied therefrom verbatim. 

The decree, however, should s~ecify that it does not apply to act.s ,and 
practices wbich are exempt from the operation of,t.he statute; for example, a 
decree under Section 5 of the Securities Act of 1933 should contain a para
graph such as "It is further ordered that this decree shall not apply to any 
security or transaction which is exenlpt from the provisions of Section !5 of 
the Secur i ties Act of 1933." See o.1so th~ att ached ·form for decrees under 
Section 1.5 (a) of the Securities Exchange Act of 1934. 

It has been the practice to insert 1.n the decree a paratlraph by which the 
court retains jurisdiction. It was felt that by 50 doing the scope of a de_ 
cree unnecessarily specific in its description of the practices restrained 
~ight, in certain instances, be enlarged on motion after term s~ould it become 
apparent that effective relief had not been obtaLned. This procedure is nOli 
regarded as unnecessary in view of the general use of " paragraph at the foot 
of decrees enjoining similar practices, and it is S~~[[csted that no s'Uch 
L .. nl!uaife be included in future decr.ees. 

Your atte".tion is directed to Section 19 of the Clayton Act, 28 U.S.C. 
383, .Ihich is apparently applicable to all preliminary or final in.junctions, 
consent or otherliise, whether or not issued under the Clayton Act. Temporary 
restraining orders, however, are governed by 28 U.S.C. 381. The re,<uirement 
of the C1 a~;'on Act that the reasons for the issuance of the injunction be set 
forth can probably be satisfied by an introductory paragraph alon~ the follow
ing lines: 

"This cause caMe on to be heard at this terll'l and \'/aS argued b:r" counsel, 
and thereupon, ufan consideration thereof, it appearing to the satisfaction 
of' the court that the issuance of a preliminary injunction is necessary for 
the reason that, unless restrained, the defendants will en&,,~e in acts and 
practices which will constitute violations of Section 1'7( a) of the Securities 
Act of 1933, as amended, it is this _. ' day of ___ -'-. ADJUDGED, 
ORDERED AND DECREED as fOllows, viz:" 

Although failure to observe the re,.ulrements of this sectio:1 does not 
vitiate. a decree, proper practice demands scrupulous obfiiervance of its terms. 
Larkin Packer Co. v. Hinderliter TooL Co. (C.C .• A. ,lOth, 1932) 60 F. (2d) 491, 
494; Law,.ence 11. St. Louis-SCIn FrIJncisco Ry. Co. (192'7) 272 U.S. 5e8, 591, '71 
L, Ed. 1219, 4'7 Sup. Ct. '72,0. 
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Consent Decrees 

In some instanceS ,;ehave had diffic\,llty in finally disposing of cases 
in which consent preliminary injunctions have been entered. It is preferable 
in cases of consent to obtain a final decree disposing of the cause. ~' 

In obtaining conients to the entry of ~ecrees it is important that, the 
consent signed by the respondent recite that he admits the Jurisdiction of 
the court as to the parties and the subject matter of the action. It has been 
noticed that many consents are qualified by words denying the allegations of 
the bill of complaint. It is suggested that it will be preferable in the 
event some such recitation is required by the respondent, that he be persuaded" 
to qualify his consent by using language substantially as ,follows: "without 
admitting 'ohat he has violated the provisions of Section ,_'_' of the Securi_ 
ties Act of 1933 (Securities Exchange Act of 1934 )". Theoretically, at 
least, the Judge before en~ering a decree should be satisfied that some viola
tion of the law has occurred or is about to occur. If all of the fac'cs are 
denied it is difficult for the COl.Irt to make such finding. On the other hand, 
if only the conclusion drawn from the facts is denied, the court ma.' disagree 
with the conclusion of the respondent and fiml from those facts that he has 
violated the law or is about to do so. Swift ~ CompanYrJs. I1.S. 276 U.S. 311 
72 L. Ed. 567; 48 Sup. Ct. 317. 

Decrees Pro Confesso 

Whenever q. bill may be taken pro canfes"so, you are urged to do so without 
delay and, upon the expiration of thirty clays" to obtain a final decree. In 
view of the fact that under Section 15(b)(2)(C) of the Securities Exchange Act 
of 1934, as amended,an in,iunction restraining the continuation of practices 
in violation of the Securities Act of 19S3 furnishes ground for the revocation 
or denial of broker-dealer registrations, neglect in this respect may have 
serious consequences. 

In one inst,ance a dealer failed to respond to a rule of the Supreme 
C~urt of the District ofColumbla re~uiring him to show cause why a prelimin
ary in,junction should not issue restraining practices in violation of Section 
17 of' the Securities Act, and was consequently named, among others, in the 
preliminary injunction issued. The denial of his application for bro'<er
dealer registration, filed after the entry of tbe decree, was b"sed upon this 
injunction. No effort was made to take the bill pro confesso as to this de
fendant, although the time to file answer had expired. One year after the 
denial of his registration, he filed an answer to the bill and succeeded in 

,having the preliminary injunction vacated and the suit disrr,issed as to him. 
The Commission was thus leit with no alternative but to rescind its order 
denying registration and to permit it to become effective. 

FINDINGS OF F ACT AND CONCLUSIONS OF LA1'! 

Attentlon is directed to the following reqUirements of Equity Rule 
70-1/2 ; 

"In clecidin~ suits in e~uity, including those re~uired to be heard be,
fore three judges, the court of first instance shall find the facts specially 
and state separately its conclusions of law thereon, and, in granting or re
fusing interlocutory injunctions, the court of first instance shall similarly 
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set forth its findings of fact and conclusiol'.s of law which constitute the 
grounds of its action. Such findings and conclusions shall be entered of 
record and, 1f any appeal is taken from the decree, shall be included by the 
clerk in the record which is certified to the appellate court under rules '75 
and 76. n 

Prior to its amendment in November, 1935, the courts were in doubt 
whether the rule app lied in grant ing or refusing interlocutory injunct ions. 
The rule, as amended, specifically applied to such injunctions. 

If, in granting or refusing the injunction, the court hands down a writ
ten opinion, the opinion may, by appropriate reference, stand as the findings 
of fact ar.d conclusior.s of law required by Rule '70-1/2. St.wa~t-Varn.r C~r

poration v. A.e. Spark Plug Co.. 5 F. Supp. 3'71, and cases cited. 

This would not be so if the opinion is clearly insufficient for this pur-
pose~ 

In l~ril(s V. United States, 45 F. (2d) 4'79 (C.C.A. 0) the court said: 

"Until otherwise authoritativelY held, we shall think the rule satisfIed 
by a. clear and concise statement by t1:.~ trial court. whether called £lndings 
or opinions, which shows what he regards as the essential facts and applicable 
rules of law. 't 

The trial court need not pass upon each sepa.rate request for findings. A 
statement of only ::luch essential facts and legal ·conclusions as indicate the 
ground of decision is sufficient •. American Can Co. v. M.}.B. Co. 52 F. (2d) 
904. See Park.r v. St. Sure, 53 P. (2d) '706 (C.C.A. 9). 

Reference to the opinion in t.he decree may be made as f0110 ... :5: 

"Ordered, 
dated 
cone lus ions of 

that the opinion of the court in the above ent it led cause 
._ day of _____ 19::18, stand as the findings of fact and 
law re~uired by Equity Rule 70-1/2.· 

It would appear better practice not to include in the decree itself the 
findings of fact and conclusions of law required by Rule 70-1/2, e.s their in
clus ion might conflict >llth Equity Rule '71 which provides: 

"In dra," .. ing up d.ecrees and orilers, neither the bill, nor ans\\'er, nor 
other pleadin~s, nor any part thereof, nor the report of any master, nor any 
other prior proceeding, shall be recited or stated ir. the decree or order; but 
the decree and order shall be~in, in substance, as fOllows: 'This cause came 
on to be heard (or to be further heard, as toe case may be) at this term, and 
was ar~ued by counsel; and thereupon, upon consideration thereof, it was 
ordered, adjud~ed and decreed as follo>ls, viz,'" (Here insert the decree or 
order. ) 

CONTEMPT PROCEEDINGS 

Recent activities of the Commission in successfully prosecuting proceed
lngs for contempt. ·of injunctions (Boise Petroteuw Corporation, District of 
Idaho, E~. No. 1974, and P.t~r Ivanoff. Southern District of Washington) have 
given rise to ~uestioqs of procedure and investigation of such ~atters. 
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Nature of Proceedings 

There is no need to discuss the distinctions between civil and criminal 
contempt proceedings. Sllffice to say here, a proceedi1lg institllted for con
tempt of a decree enjoining acts or practices constitllting violations of a 
statute is a criminal case o As such it is a separate action distinct frotn the 
injunction suit in which the decree was entered. ;JomPers v.· 8ucks Stove & 
Jange Co •• 221 U. S. 413 55 L. Ed. 797; 31 Sup. Ct. 492; Bessette v. Conkey 
Co •• 194 U. S. 324 43 L. Ed. 997; 24 Sup. Ct. 665; .Iorden v. Searles. 121 U. S. 
14 30 L. Ed. 353; 7 Sup. Ct. 314; FederaL 1'rade Com".issio" v. A. IlcLean & Son 
(C;C.A. 7tb, February 3, 1938)_ .. F. 2nd __ .,_._._. 

Elements of the Offense 

In investieating suspected contempts of injunctions and in preparing in_ 
formations for filing in proSecutinli such cqntempts, the following elements 
must be determined: 

1. The existence and validity of the decree. 

2. Service of a copy of the decree upon the respondent or actual notice 
by him of the contents of the decree. 

3. Conduct of the respondent after entry of the decr~e, including 

a~ Use of the mails or interstate commeroe, and 

bo Commission of act.:. and practices res"trained by the 
InLi unction. 

c. Specific and defiuite o.ert acts covering each step of such 
conduct. 

d. Affidavits to su',stantiate ~uch overt acts. 

jurisdiction and Venue 

Courts of cha.ncery and other courts otherwise without criminal juris_ 
diction can punish for criminal contempt. !fieLdlebrook v. State. 43 Conn. 
257; iIerchants Co. v. 8oa·rd. of 1'racie. 201 ?ed. 20. 

The proper Venue for an action of criminal contempt of an injunction is 
not where the acts in violation of the injunction were committed but is the 
district and division of the district, where the injunction was entered. 
Uerchants Co. 1). Board 0/ Trade. 201 Fed. 20. 

Institution of Proceedings and Trial 

Although the practice has been followed in some cases of captioning a 
contempt proceeding in the name of the main case, (Securities and Exchange 
COillmission v. Boise PetroleU;i~ Corporation, et al. i District of Idaho, Eq,G No. 
1974), it appears to be proper to style the case as a separate action. 
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-A criminal contempt is no part of the main case; it is a proceeding 
J.ndependent and apart, in the nature of a criminal prosecution, and 
it should have a'title of ltsown, appropriate to indicate its 
character. " -- Anargyros v. AnarO'yr.os Co., 191 Fed. 2011, at 210. 

Proceedings instituted against individuals who have viola.ted the terms of 
decre.es obta.ined by the Commission should be captioned "In the Matter of 

, Respondent; Securities and Exchange Comrr,ission, nelator." 
GO'[Ipers 11. [Ju-;ks Stove & [?olnge Co., 221 U. S. 418 55 L. Ed.· 797; 31 SUll. Ct. 
492; St.ate of Orelon ex ret. Hew$on 11. Hewson, 277 Pac. 1012; Don-ian v. 
Davis, 147 Atl. 338 (N.J.) 

Since criminal contempt proceedings are brought to vindicate the author_ 
ity of the court, it appears proper to re'lnest the court to appoint a Commis
s ion attor!ley to prosecute the maj,ter. It has been held that in actions of 
crirr,inal contempt the court has the power to and probably should appoint some 
attorney to prosecute the actions in its behalf, and thc,t the attorlOey for the 
relator usup.lly is the proper person to be so apPointed. ifcCann v. Stock Ex
chan.?", 80 "ed. (2d); Gompers II. United States, 2:1:> U.S. 504; 59 L. Ed. 1115; 
34 Sup. Ct. 593. The purpose of such appoin·~mento is to advise the defendant 
that the proceeding is in criminal contempt rather than civll conteMpt. How
ever, Judge Cav~nah in S.ecut"".it ;es a.nd Rxchanqe COTl;miss ion v. Boise Petr.oleum 
Corporr>tion, et 211., sup,·a, refused to sign an order alld said that the style 
of th" case and the fact that tl:e Commission was an "getlcy of the United 
States all" the Comrr:ission's at .. torney a United States officer ' .. 1<\$ sufficient 

. wi t;,out further order to advise the respondent s of t-he nC:tt·ure of t he proceed
ings brou~ht against the"" 10 the contrary, Judge Bo.'cn [nre Ivanoff, 
1;!estern District 'of hrashin~tont ~~o-rthern DiviSion, No. 21, 159, entered such 
an order upon applica.tion of the C0mmission. A forma.l motion should be made 
in each caso to eliminate a possible focal Faint of argument. 

The defendant in criminal contempt proceedings is entitled to the same 
pl"esllmptio'n of innocence as the defendant in any: other crimi.nal nQtion. 
Gompers v • .Rucks Stove & {lallfe Co. 221 U.S. 419 55 L. Ed. 797: 31 Sup. Ct. 
492; Hicl!aelson v. United States, 2136 U. S. 42 69 L. Ed. 162; 45 Sup Ct. 19. 
HoweVer, he i.s not entitled to a trial by jury, (Eilenbecker u. !>istr.ict 
Court, 134 U.S. 31 33 L. Ed. 801; 10 Sup. Ct. 424. In re Debs, 158 U.S. 56439 
L. Ed. 1092; 15 Sup. Ct. 900) except where .specific statutory l'rovision is . 
made for jury tr'ial, a.S in certa.in pr·oceedings arising under tbe Clayton Act. 
Prior to the pass"ge of the Clayton Act all proceedin.gs for criml""l contempt 
were tried "lthout a .jury. Under the Clayton Act, where dlso\;edience of an 
order of th0 cO'\.l,rt also amonnts to a crIme the accused is entitle-d to a trial 
by jury except vihere the conteir.pt is a disobedience of an order "entered in 
any suit or action brought or prosecuted in the name of or on behalf of the 
United States." 28 U.S.C. 385, 389; Hill v. U. S. ex rel, Weiner, 300 U.S. 
105 81 L. Ed. 537; 57 Sup. Ct. 24'7. It see",s clear that a conteUlpt proceeding 
instituted by the Commission is for disobedience of an order entered in a suit·. 
brought on behalf of the Unitec1 States and bence no rigtlt to a trial by jury 
exists. 

It is not necessary to plegd the detail.s of the injunction or order out 
of which arises a cor-tempt proceeding; t,te court \dll take judicial notice of' 
the contents of its own orders. Scoric vs. U.S., 217 ~ed. 870. However, it 
probably is best to pleac'. the injunction or oreier byreferenoe. Gompers v. 
Bucks Stove and R:>ng. Co., ::>21 U.S. 418: 55 L. Ed. 79'7: 31 Sup. Ct. 492. 
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'The proceedings are properly instituted by the filing of a verified peti
tion by the Commission through its attorney. The purpose of the petition is 
to inform the court of'the contempt; therefore it is sometimes referred to as 
an information. The allegations may be upon information and belief but should 
be supported by affidayitsbased upon actual knowled~e. Kelly v. U.S. 250 F. 
947; Ex par,te Rot~, 39 P. (2d) 490 (Cal.); Denny II. State, 182 N.E. 313. 

Upon the filing of the p"tltion and affidavits there should be secured 
either an attachment of the 110dy of the respondent or a rule to show cause 
directed to him. In re Baum 169 Fed. 410 (cert. den,). The petition and 
affidavits should recite the prior proceedings and that the respond&nt either 
was served with a copy of the decree or had actual knowledge of it. The peti_ 
tion should contain an allegation that in contllmpt of court the respondent has 
disobe~'ed the order and a definite prayer for attachement and punishment. 
U. S. v. Taliafer,-0.290 Fed. 214; U.S. v. Shipp, 214 u. S. 385; 52 L. Ed. 
1041: 29 Sup. Ct. 637 (a supplellOent, in the official U. S. Reporter contains 
copies of all moving papers); Gompers v, Bucks Stove & i?an,e Co •• 221 U. S. 
418: 55 L. Ed. 797: 31 Sup. Ct. 492. 

The petition should be specific and should allege clearly and definitely 
the overt acts upon which the COmlnisslon relies, so that the respondent when 
he is arraigned will. knoW' what 1:ms· ..... er to !'lake to enable him to prepar.e a de

fense. SOHeI v. Alur.;inur.I Co •• 214 Fed. 936: Gompers 11. Flucks Stolle & Ran!!e 
Co •• 221 U.S. 418; 55 L. Ed. 797; 31 SliP' Ct. 492. 

In one of the Commission Cases the court's decision ""as based upon an 
affidavit submitted by the defendant "hich stood in effect as an "greed state
ment of facts. However, it !s better practlce to try a proceedinj in criminal 
contempt upon oral testimony. The court can hear the eVidence, or, If it 
wishes, refer the case to a master \o.'ith instructions to report ,the case 'to the 
court. U. S. vs ShitP. 214 U.S. 386; 52 L. Ed . .\041; 2,9 Sup. Ct. 637; U. S. 
vs. Anony,,,ous 21 F. 761. In re Fetterman, .149 F. 244. 

That the acts that form the basis for the proceedings "ere done upon ad
vice of counsel is no defense. It is pertinent only in mitigation, and is 
conSidered by courts ,in,weighing the penalty to be imposed. Inre LaVarre. 
48 Fed. (2d) 216; Pran!! & Co. II. Ar.;edcan Crayo,1l Co •• 58 Fed. (2d) 715. 
CLark v. U. S. '289 U. S. 1; 77 'L. Ed. 993'; 1j3 Sup. Ct. 465. 

PROCEEDINGS TO COMPEL APPEARANCE OF' WITNESSES 

In the case of contumacy or refusal to obey a s'lbpoeno., the United States 
courts, upon application by-t.he Co~mlssion, may issue an order requlrind the 
proposed wi tn£'5S to appear to g Ive evidence or -to produce documents. In re 
S. E. C. 84 F. 2d 318 (C.C. A. 2d), reversed on ground of mo'otness 299 U.S. 
504; 81 L. Ed. 374; 57 Sup. Ct. 18. There appears to be no practical differ_ 
ence between the language of the two Acts. Securities Act of 1933, Section 
2-2{-b): liTo appear before the Commission or one -of lts examiners designated by 
it". Securities Exchange Act of 1934, Section 21(c): "To appeal' before the 
Commission or member or officer designated by the Commission". Proper plead
ing re~uires the use of the language of the statute under which the original 
subpoena was issued. If under both, tbe t",,·o can be combined as "examiner and 
officer". 
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In cases in which the Co"'mi~sion intends to resort to the courts for the 
purpose of enforcing a subpoena duces tecum, the following procedure has been 
adopted. After the service of a first subpoena (which, of course, should be 
sufficiently descriptive of the documents re'1u.lred) and a refusal on the part 
of the individual summoned to produce them, notIce of such fact should be sent 
to Washington together with a copy of the subpoena served and a description of 
the books or other documents required to be produced. This should be accom
panied by a statement indIcating the relevancy or materiality of the matter 
sought to the invest,igation. Thereupon, in cases where it appears proper to 
do so, the Commission itself by official action "deems relevant or material to 
the inquir~'" the books or other documents demanded. This policy has been 
adopted becanse of the lan~uage of Section 19(b) of the Securities Act of 1933 
and Section ~1(.b) of the Securities Exchan~e Act of 1934, although it is prob
able that the Commission I'lay delegate to an officer the function of deeming 
the documents demanded to be relevant or material to the inquiry. 

After this action has been taken by the Commission a second subpoena is 
to be issued directed to tr:e same person, requiring the production of the 
books and other records deemed relevant or material by the COIJU,lisclion and upon 
the refusal of the person swr~oned to respond, court action may be instituted 
after obtaining Commission approval. 

'rhe appllcati0n for an order to compel a witness to appear should be a 
peti tion. Like a bill of compl atnt, it should cont ain (1) a c apt ion designat
ing the Com~ission as petItioner and the proposed witness as respondent; (2) 
a short st at ell' ent of the grounds upon ·which the court.' s jurisdlct ien depends; 
(3) the venue as to each respondent;. (4) a short and simple statement of the 
ultimate fact,,; (5 ) the ?rayer· and (e) the verification. S. E. C. v. Jones, 
12 F.· Supp. 210 (S.D.N.Y.), affirmed '79 f .• 2d 61'7, reversed on other grounds 
298 U.S. 1; eo L. Ed. 101.5; se Sup. Ct. 654. 

Jurisdiction 

Jurisdiction of the court over the subject matter of the proceeding is 
not conferred by the sections of the statute appllcable to injunction suits 
but by Section 22(10) of the Securities Act of 1933 or Section 21(cl of the 
Securities Exchange Act of Hl34. 

Venue 

The venue for such proceedings is likewise different than in injunction 
suits. The pertinent provisions of tr:e statutes read: Securities Act of 
1933, Section 22( b), where the respondent "is found or resides". Securit ieo 
Exchange Act of 1934, Section 211c), where the "lnvesti~ation or proceeding 
is carried on" or where the respondent nresides or carries on business"'. 

The Basis for. the Proceedinis 

The ultimate facts which form the basis for such proceedings such as the 
order for investigation, the authority of the examiner or officer to issue 

. the subpoena, the iS~\.1allce and service thereof and the contumacy appear from 
the sample paragraphs attached hereto. 
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Prayer 

The 'l.uestion has been raised as to whetller or not the statute perl'Jits the 
order to issue ex parte. IVithout declding this 'l.uestion our presen'~ policy is 
to give notice in all cases. Therefore the prayer should contain a rei/uest 
for an order to shon cause, upon return of which the final order Is to issue. 

If the proposed witness is to procluce books, records, etc. the lists 
thereof appearinll in the su,,)",cena may be incorporated into the prar~r by 
reference, pl'ovided a cop.· of the subpoena is attached to the petition as an 
exhibit. 

Ver ificat ion 

The verification follows tee general form. 

Order. to Show Cause 

The order to sho,.; cause "'ill follow the general form. If th~ respondent 
1s to be rei/ulred to produce boo!:., record~, etc. they shOUld be specified as 
they were in the subpoena, not ",erely incorporated ry reference. 

Ordel' to Atpe aT" 

The order .-e\lui.ring the l"·""osed witness to "ppear should contain the 
general staterr,_ent of hearln~, considere:tlon. e'tc. follo~'Jed by the court's 
order to the respondent to appear before the Securities e.nd Exchange Commis
sion or an examiner (or officer) thereof to be designated by it. The order 
sets the date, time and place for the appear •. nce and specifies whether ~he 
respondent i. to ,ive evidence or produce books, records, etc. or both. If it 
reQuires the product.ion of books, records, etc. they should be specifl.ed just 
as they were in the surpocna. 

If the respondent is to give evidence the order shoeld provide for more 
than one day of hearing, if such oe neces~ary to complete the ex atlli nat ion. 
This C~1.n oe done by such language HS fland from day to day thereCl.fter until the 
giving of evidence by the respondent has been completed". 

'''ho, the order has been isstled it must be served on the r"spor.dent. His 
appearance is pursuant to the court's order, not to a SUbpoena. 
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SA}!P LE FOR,I[S 

The following paragraphs should be of assistance. in preparing pleadings. 
They are submitted by " .. y of eX8lJlple, not as for.ms which tnust be rigidly 
followed. 

SECTION 5( a) SECURITIES ACT OF 1933 

Bill of Co~plaint: 

III. 

Upon infor.mation and belief: 

Since on or .about ~._._ .. ' 193_· _, the defendants and each of them have 
been .and are now making use of the mails and of means and instruments of 
transportation and communication in interstate commerce to sell the comrnon 
capital stock of the X Corporation. 

IV. 

Upon information and belief: 

Since on or about ., 193 __ . _'i . the defendants and. each of them have 
been and are now carrying and causing to be carried through the mails and in 
interstate cou!merce the common capital stock of the X Corporation for the pur
pose of sale and for delivery after sale. 

v. 

At no t.i1T~e herein mentioned "has 1:'. registration stateMent as to such 
securities been in effect, as re~uired by Section 5(a) of the Securities Act 
of 1933. 

Decree: 

* * * * enjoined and restrained from directly or indirectly 

(a) m2.king use of any meaLS or instrwr.ents of transporti'\tlon or com
m\lnicB.tion In interstate commerce or of the mails ·to sell, to attempt or 
offer -1:..0 sell, to attempt or offer to dispose of, to solicit an offer to 
buy or to offer to b".y* the corr:mon capital stock of the X Corporation or 
a.ny other security through the use or medium of any prospectus or other
wise, unless and until there is in effect a registration statement as to 
such security as re<;.uired by Section 5( a) of the Securities Act of 1933, 
or 

* The purpose 01' '<he inclusion of the words "offer to buy"· in the statute is 
stated in H.R. Rep. NO. B~ at page 11 as "preventine dealers from making 
offer" t,o buy between the period of the filing of the· regist-ration statement 
and the date upon which such st •. tement becomes effective~. Thel'efore this 
phrare should be included in decrees involving dealers or persons who are 
-likely to tecome dealers, but not in other cases. 
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(b) carryin~ or causing to be carried through the mails or in inter
state commerce by any means or instruments of transportation the comMon 
capital stock of t'he X Corporation or any other security for t~le purpose 
of ssle, attempt or offer to sell, attempt or offer to dispose of or 
solicitation of an offer to buy or for delivery after sale, unless and 
unti 1 there is in effe·ct a registration statement as to such security as 
re~uired by Section 5(a) of the Securities Act of 1933; 

provided that the foregoing pal'a~ral'hs (a) and (0) shall not apply to any 
security or transaction which is exempt from the provisions of Section 5 of the 
Securities Act of 1933. 

SECTION 5(b) OF THE SECURITIES ACT OF 1933 

BHI of Complaint: 

III. 

On , 193..;_, "registration statement filed with the plaintiff 
covering a proposect offering of preferred stock of the X Corporation becaMe 
effective purs',ant to the provisions of Section 8 of the Securities Act of 
1933. 

IV. 

Upon information and belief: 

Since _~. ___ • 193-:...J the aefendants and each of them have been and are 
now using means and instruments of transportation and. communication in inter
state commerce c.nd the mails to carry and transmit prospectuses relating to 
the preferred stock of the X Corporation hereinabove described. These 
prospectuses did not meet the re~uirements of Section 10 of the Act and the 
rules and regulat ions of the plaint iff promul~ ated thereunder, in that they dl.d 
not contain the following statements and information re'luirecl to be contained 
therein by Section 10 of the Act and the rules and reSulations of the plaintiff 
promulgated thereunder: 

(a) the names and addresses of the underwriters of such stock; and 

(b) the estimated net proceeds to be derived from the sale of Buch stock. 

V. 

Upon information and belief: 

Since • 193-, the defendants and each of them have been and are 
now carrying and causing to be carried through tr.e mails and in interstat.e 
commerce the preferred stock of the X Corporation hereiI'.above described for the 
purpose of sale and for delivery after sale, without such stock bein~ aCcom_ 
pa.nied or preceded b:: ( • .ny prospectus) (a prospectus that meets 'Che require
ment. of Section 10 in that the prospectus which oio accompany or precede such 
stock did not contain the statements and information &pecifieo in Parasraph IV 
hereof ). 
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Dec,.ee: 

* •• ,* enjoinea and restrained from direetly or indirectly 

(a) making use of any means or instrumenta of transportation or com
munication in interst ate commerce or of the mans to carry or transmit 
any prospectus relating to the preferred stock of the X Corporation or 
any other security re~istered under the Securities Act of 1933 unless 
such prospectus meets the reauirements of Section 10 of such Act, or 

(b) carryinQ or causing to be carried' through the mails or in inter
state commerce the preferred stock of X Corporation or any other security 
registered under the Securities Act of 1933 for the purpose of sale, 
attempt or offer to sell, attempt or offer to dispose of or solicitation 
of an offer to buy or for delivery after sale, unless accompanied or pre
ceded by .. prospectus that meets the re~uirements of Seetion 10 of 'such 
Act. 

SECTIONS 17( a)(t) AND (3) SECURITIES ACT OF 1,933 

Bill of CompLaint: 

III. 

Upon information and belief: 

Since on or about ; 193~', the defendants anel each of them in 
the sale of various securities as agent, broker and principal, offering,buy
in~, sellinl! and otherwise dealing and tradinQ in securities issued by others 
by the use of means and instruments of transportation and communicst'1on in 
inter2tate commerce, and by u~e of the mails, have been and are now employing 
devices, schew-es and artifices to defraud purchasers of such securitle., and 
have been .. nel are now en~aging in'transactions, practlces anel courses of busi

'ness which operate as " fraud and deceit upon such purchasers,' in tha~ the 
defendants and each of them 

(a) while purporting to act as a~ent in the rurchase and sale of 
securities for the accounts of customers, charged such custome'rs more than 
the actual price of securities bou~ht and credited such customers with 
less than the actual price of securities sold, retaining for their own 
use and benefit the differen<;:e between the actual price and the price so 
charged or credited without the knowled~e, approval or consent of such 
customers; 

(bJ induced <;:ustomers to entrust money and securities to them for 
use in the purchase of other securities for the accounts of such cus
tomers and intendeel to and did convert such money'and securities to their 
own use and benefit without the knowled~e, approval or consent of such 
customers 

Decree: 

• * * * enjolned and restrained from, in the sale of securities as agent, 
broker or principal offering, buying, selling or otherWise dealing or tradinS 
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in securities issued by others by the use of means or instruments of transpor
tation or communication in interstate comrr,erce or by the use of the mails, 
directly or indirectly' 

(a j whi le purporting to act as agent in the purchase or sale of 
securities for the accounts of customers, charging such customers more 
than the actual ;>rice of securities bought or crediting sllch customers 
with legs than the actual price of securities sold; 

(b) converting to their own use or benefit, without the knowledge, 
approval or consent of customers, money or securities entrust,ed to them 
by such customers; 

or employing any other device, schel!!e or artifice to defraud or engaging in any 
other trausaction, practice or course of business which operates or would 
operate as a fraud or deceit upon the purchaser similar to those specifically 
set fcrth above or of similar purport or object. 

SECTlON 17( a)( 2) SECURITIES ACT OF 1.933 

Upon information and belief: 

Since on or about _ .. __ • 183-.:._. the defendants and each of them in 
the sale of the common capital stock of the J{ Corpo,"ntion by the use of means 
and instruments of transportation and cOlhmunication in interstate cOr'l:l,merce, 
and by use of the mails, have been and are r,ow obtaining ",oney and property 
by meanS of tmtrue state",ent·s of ", .. terial facts and omissions to state 
material facts necess.ry in order to mal'e statements made, in the light of the 
circumstances under which tbey were rl'lade I not mi sle ading, bY' st E\t in~: 

(a) that mining properties controlled by the defendant corporation 
were purchased for 8500,000 when in fact such propert ies were purchased 
for not more than $50,000; 

(b) that formal application had been made to the Albuquer'l.ue Curb 
Exchan~e to list the comnon capital stock of the defendant corporation, 
"hen in fact no such application has been made; 

(e) that divide.nds have been paid regularly for the past two years 
when the fact is, and the defend'Jlts ol1',it to state. that payroents made as 
dividends were derived from ~apital funds and not from earnings • 

.necree: 

* * * * en,joined and restrained from. in the sale of the common capital stock 
of the X Corporation or any other security, by the Use of means and instru
ments of transportation or communication in interstate commerce or by the use 
of the mails directly or indirectly obtaining money or property \,y means of 
untrue statements of !riaterlal facts or omissions to state material facts neces
sary in order to l'iake the statements wade in the light of the circu1:'.stances 
under which they are made n.ot mieleading concernIng: 
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(a) the price paid by the issuing corporation for its properties; 

(b) the Intent·to list the securities of the .corporation upon a 
stock exchange; 

(e) the source of any dividends which have been paid 

or any other untrue statements of material facts or other omissions to state 
material facts necessary to be stated in order to make t,he statements made in 
the liGht of the circumstances uneSer which they arE! made not misleading, similar 
to those specifically set forth above or of similar purport or object. 

SECTION l5( a) SECURITIES EXCHANGE ACT OF 1934 

Bill oj Complaint: 

Upon infor"'aticn an4 belief: 

Since January 1, 193'7 the defendant.s, and each of them, as a part. of a 
regular businees not exclusively lntraftate, enga~ed as brokers in the business 
of effecting transactions in securities for the accounts of others and engaged 
as dealers buying and selllnQ securities for their own account as a part of a 
rellular busineos. As su.ch brokers and dealers the defendants, and each of 
them, made use of the mails .and of lIIeans and instrument .. lities of interstate 
commerce to effect transactions in and to induce the purchase and sale of 
securities (other than commercial paper, bankers' accept.ances, commercial bills 
or an exempted security pur •. uantto the provisions of Sectlon 3(a)(12) of the 
Securities Exchange Act of 1934) otherwise than on " national securities ex
change without the defendants or either of them being registered with the 
Securities and Exchange Commission in accordance with Section !S(b) of the 
Securities Exchange Act of 1934. 

f)ecree: 

It is hereby ordered that the defendants and each of them, so lon~ as 
their business is not exclusively intrastate, be and they are hereby permanent
ly enjOined and restrained when. engaged as brokers in the business of effect~ 
lng transactions in securities for the accounts of other., or when engaged as 
dealers in the buyin~ anei sellin~ of securities 'fer their own account as 8 

part ofa regular business, from making use of the mails or of any means or 
instrull'.entality of int.er.tate commerce to effect any transaction in or to in
duce the purchase or sale of ar.y security (other than commercial paper, 
bar-kers' .aeceptances, cOll'merci2,1 bills or an exempteel security pursuant to the 
provisions of Section 3( a)( 12) of the Securities Exch"n~e Act of 1934) other_ 
wise than on a national securities exchange, unless they are registered with 
the Securities and Exchange Commission in accordance with Section 15(b) of the 
Securities Exchange Act of 1934. 
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PROCE~DING TO COMPEL APPEARANCE OF WITNESSES 

(T it Ie of Court and Calise) 

APPLIC.<\T IQNFOR AN O':lDER RE0.UIR INC APPEA~ANCE 

FOR ThE PURPOSE OF. PRODUCING CEF.TAIN BOOKS, 
PAPEF.S, RECORDS, HEPORTS, AND Ol'HER DOCUHENTS. 

The Securities and Exchange Commiss.ion, pursuant to Section 22(b) of the 
Securities Act of 1933, as amended ( 15 U.S.C.A. '7'7v), applies to this Honor_ 
able Court for an order r"<auiring Consolidated Mines ·of California, a corpora
tion, and Henry L. Wl!toff, its president, and Fra.nk G. Tyler, its secretary, 
to a.ppear and produce certain books, ,documents, and records a.s required by 
subpoenas duces tecum issued by the Commission and respectfully represents, as 
follows; 

I. 

The respondent, ronsolidated Mines of California, is a corporation duly 
organized and existing under the laws of the 3;,ate of California. It has its 
principal place of buslne:!l-s In the Ci·ty of Santa l:ionica in the State or 
California, and Henry L. v.'iltoff and l'rank S. Tyler are president and secretary, 
respect,ively, of said corporation and reside in Los Angelp.s County, California, 
all within the jurisdiction of this court. 

IL 

Jurisdiction is conferred upon .this court by Section 22(.b) of the Securi
t.ies Act of 1933, as aI'Iended (15 U.S.C.A. '7'7v (b)). 

III. 

on November 5, 1937, the Securities and Exchange Comrnission, pursuant to 
Section 20(a) of the Act (15 U.S.C.A. '77t (a)), ordered that ~~ investigation 
be made as to the facts and circumstances concerning alle~ec.i violations by 
Consolidated Mines of California of SectIons :3 and 17 (a) of the Securities 
Act of 1933, as amended (15 U.S.C.A. 77e and Q.), and pursua.nt to Section 19(b) 
of that Act (15 U.S.C.il. '77$(b», appointed officers for the purpose of that 
investigation and empowered them, and each of thelli, to administer oaths and 
affirmations, subpoena witnesses, compel their attendance and l'eQ.uire the pro
duction of any books, papers, correspondence, memoranda or other records deemed 

. relevant to the in<auiry an:> to peI'for~. all of the duties in connection therewith 
auth9!'ized by law. A copy of tlle Commission order datea November 5, 193'7, is 
annexed hereto m .. rked Exhibit A and made a part hereof. At the time of the 
entry of said order the Commission had reasondble €roundb to believe that Con
solidated Hines of California had viola'~ed and was about to violate the provi_ 
sions of Sections 5( .. ) and 1'7(a) ·of the Securities Act of 1933, as amended, as 
more fully appears from Exhibit A attached hereto and made a par·t hereof. 

IV. 

Acting pursuant to the or~er of November 5, 193'7, John J. Sobieski, a 
duly designated officer of the Commission iSSUed subpoenas duces tecum, 
annexed hereto marked Exhibits Band C and made a part hereof, directed to the 
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respondents, Comsolldated Mi,nes of California, a corporation, and to Henry L. 
Wikoff, its president, and Frank S. Tyler, its secretary, requirin~ said 
respondents to appear and to produce certain books, papers, records, reports 
and other documents at the Los Angeles Branch office of the Com"'ission, Room 
427, 650 South Spring Street, Los' Angele.s, Callfornia, on the 22d day of 
November, 1937, at 10:00 o'clock, A.N. Personal service was made on the 13th 
day of November, 1937, by delivery of the original SUbpoenas, of which 
Exhibits B and C are copies, personally to Henry L.Wikoff, president, and 
Frank S. Tyler" secretary, respectively, as is .. holffi by the return of service 
on the said copies of said SUbpoenas. 

V. 

On November 22, 1937, the respondents failed to appear as re'l.uired by 
the subpoenas duces tecum above r'eferred to and failed to produce the books, 
papers, records, reports and other documents re'luired by the subpoenas duces 
tecum. Neither the respondenLs nor any of them appeared at the hearin~. The 
failure of respondents to ap~ar was contumacious in that Guy Graves, 
attorney for the respondents, had previously advised the representatives of 
the Commission that his clients, would refuse to respond to any subpoena for 
~lnin~ records issued by the Securities and Exchange Commission until a Court 
ordered them to do so. 

The refusal of the resPQndents to appear and to produce the books, 
papers, records, reports, and other documents, as required by the subpoenas 
duces tecum, has impeded and continues to impede the progress of the lnvesti_ 
g ation. 

VI. 

All of the books, papers, records, reports, and other documents de_ 
scribed herein and required to be produced by the subpoenas duces tecum are 
relevant and material and were at the time of issuance of said subpoenas a.nd 
are now deemed by the Commission to be relevant and material to the investi
gation ordered by it, and more speciflcallyto determine whether or not the 
representations set forth in detail in the Commission order of November 5, 
1937, attached hereto marked Exhibit A, were untrue to the knowledge of 
Consolidated Mines of Callfornia, a corporation, in violation of Sections 
17(a) and 24 of the Securities Act of 1933, as amended (77 V.S.C.A. 'I.(a) 
and x). 

VII. 

On information and belief: 

The books, papers, records, reports and other documents reqUired to be 
produced by the subpoenas duces tecum are now and were at all times mentioned 
herein in the possession and control of respondents, Consolidated Mines of 
California, a corporation, and of Henry L. Hikoff. as president, and/or 
Frank S. Tyler, a& secretary of said corporation. 

WHEREFORE, the Applicant, Securities and Exchange Commission, respect_ 
fully prays: 
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(a) That an order to show cause issue forthwith directin~ respondents, 
Consolidated Mines of California, a corporation, and Henry L. IHkoff, its 
president, and Frank S~ Tyler, its secretary, to appear before this Court 
upon a day certain to be fixed in the order, and show cause, if any there be, 
why an order should not issue requiring re~pondents, Consolidated Mines of 
California, a corporation, ~nd Henry L. l'ikoff, its preSident, and Fran).: S. 
Tyler, its sp.cretary, to appear before the Securit ies and Exch.lllge Commission, 
or an ·offlcer of the Commission designated by it, at such time and place as 
this Court may order, And there to produce the books, papers, records, reports 
and other documents described in tt.e subpoenas duces tecum annexed hereto, 
marked Exhibits E and C. 

(b) That upon return of the order to show oau~e, an order issue I'eq.uir
ing respondents, Consolidated Hines of California, a oorporation, and Henry L. 
IHkoff, it. presJ dent, and Fran!, S. l' ,'leI', its secretary, to appear before the 
Securities and Ex.change CommiSSion, or an officer of the Commission designated 
by it, at such .time and pl .. ce <IS this Court may order, and there t.o produce 
the books, papera, records, reports and other docUl"ents described in the sub
poenas duces tecum annexed hereto, n.larked Exhibits Band C. 

{c) That the Applicant, Securities and Exchun~e Commission, have such 
ot.her and furt.her relief' as ,nay \'e necessary ~nd appropriate. 

SECURITIEG AND EXCHAN3E COMHISSION 

E~' 

Allen E. Throop, General Counsel 

Howard A. Judy, Attorney 

John G. Sooieski, Attorney 
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REffOVAL PROCEEDINGS 

It frequently occurs that offenders who have COl1llll1tted an offense against 
the United States in one judicial district are located in another .judicia.l 
district. In such instances, it becomes necessary to remove them to the dis_ 
"trict of prosecution for trial. Marshals may execute warrants only within the 
district of the issuing court. It therefore becomes necessary to obtain a. 
warrant of arrest in the district in which the offender may be found. 

The federal statute covering this proceeding is title 18, section 591, 
United States Code which among oth"r things provides, ,,* * * Where any offender 
or witness is committed in any district other than that where the offense is to 
be tried, it shall be the duty of the judge of the district where such offender 
or witness is imprisoned, seasonably to issue," and of the Marshal to execute, a 
warrant for his removal to the district where the trial is to be held." 

Although there is no legal authority for the practice, some district 
judges refuse t,o order the rel'loval of a defendant unless an indictment has 
been returned against him in the district of trial. Sometimes, however, a 
removal will be ordered on the "Pasis of a commissioner's complaint in such 
district. 

Therefore, in order to effect a removal, it is necessary for the prosecut
ing United States Attorney to forward to the United states Attorney for,the 
district in which the defendant is found, the following papers: 

ONE; 

T1W; 

ONE: 

TWO: 

Certified copies of the indictment. 

Certified copies of the warrant of arrest with the Marshal's ,"not 
found" return indorsed thereon. 

Or if no indictment has been returned, there must be: 

Certified copies of the Commissioner's complaint. 

Certified copies of the warrant of arrest with the Marshal's "not 
found ft return indorsed ther~on. 

On the basis of these papers a complaint is filed in the. district in which 
the defendant is located before either the federal court or a Commissioner and 
a warrant of arrest. obtained in that distrl,ct which is executed by the Harshal 
of that district, who brings the defendant before the issuing tribunal for 
hear.ing. 

Ordinarily this is the Commissioner. He must then determine by evidence 
introduced by the government: 

ONE: 

T;IO; 

IDENTITY __ That the person in custody is the defendant named in the in
dictment or complaint forwarded from the district of prosecution. 

JURISDICTION~_That an offense has been committed, over which the court 
in the district of prosecution has jurisdiction, 
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THREE: PROBABLE CAUSE--'rhat there is probable cause to believe the person in 
custody guilty of the offense. 

(Green v. Henkel, 183 U. S. 249; Tinsley v. Trea.t, 205 U. S. 20.' 

A certified copy of the indictment is prima facie evidence of jurisdiction 
and probable cause, but it is not conclusive (Tinsley .. v. Treat, 205 U •. S, 20; 
Beavers. v. Henkel, 194 U. S. 73; Hyde v. Shine, 199 U. S. 62; Green v. Henkel, 
183 U. S. 249). The identity of the person, however, must be proved by other 
evidence. 

If the Commissioner finds these facts, he then certifies his findings to 
the district judge who will then ordinarily issue the warrant of removal. The 
court, however, may see fit to hold another hearing in which the same evidence 
is examined by the jud~e. The jud~e then either issues the warrant of removal 
or dischar~es t.he defendant. 

There is no appeal from the court's ruling in a removal proceeding. As a 
matter of fact, though, there has grown up an indirect method of' appeal on 
behalf of defendants, by obtaining a writ of habeas corpus directed to the 
Marshal in whose custody the defendant is committed. This writ tests out the 
proceedings previously ou~lined, and an appeal may be taken from an adverse 
disposition of the writ. 
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LIHITAT IONS. 

unless otherwise provided by a specific statute, no persons shall be 
prosecuted, tried or punisbed tor any offense, wilful murder except.ed, unless 
the indictment is found or the informat.ion filed within t.hree years atter such 
offense has been cOllUllitted. .(1' .• 18, Sec. 581, 582, 1].S.C.). 

These provisions of law do not apply to any person who is fleeing from 
just.ice (1'. 18, Sec. 583 1].S.C.). In the case of Strup v. U.: S •• (160 1]. S. 
126) the Supreme Court held that. • in order t.o constitute a ' fleeing from 
justice' it is not necessary that the course of Just.ice should have been in 
operation by the presentment of an indictment by a ~rand Jury or by the filine 
of an information by the attorney for the government or by the makIng of a 
complaint. before a ma~istrate. It is sufficient if it is a flight with the in
tention of avoiding being prosecuted, whether a prosecution has or has not. 
actually begun. • * • ·It 1s not necessary that there is an intent t.o avoid the 
justice of the state having cdminal jurisdiction over the same territory and 
the same act ... 

In this srune decision it was stated that there can be no doubt that this 
l3eaUCIl. (T,. 18, Sec. 593, U. S. C.) must receive the same const.ruction as that 
previously given title 18, section 662 .. united stBt.es Code .. J:"elatin€i 'to extra
dItion of fU~l~lves from one state to another, wherein the Supreme Court said: 
"To be a fugitive from justice" .... it is not necessary that the party char~ed 
should have left the state in which the crime is alle~ed tobave been 
committed, after an lndictment found, or for the purpose of avoiding a prosecu
tion antiCipated or begun, but slmply that,·havlng within a state c01lll11ltted 
that. which by its laws constitutes a crime, when he is sought to be subjected 
to its criminal process to answer for his offense, he has left its jurisdiction 
and is found within the t.erritory of another.· (Roberts. v. ReiLly, 116 U. S. 
BO. ). 
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conspiracy 
fugitives, not ",pplicable to 
in gen"eral 

Mail Fraud; 
character of mailings 
elements of offen.se 
intent • 
scheme to defraud 
statute, text of 
use of mails . 

v-ii 

104-112 
.18,20,100-102 

20,101 
22 

113-118 
3 

18,100 

3 
3 
5 

38 
38 

38 
39 
21 

27,28,40 
100 
100 

129 
122 
132 

90-92 
66-88 

96 
126 

2 
95 

52 

120-121 
144 
144 

116 
113-114 
115-116 
114-115 

113 
116-118 



Mails, Use of: 
evidence of 
investigators to be alert to information 

indicating. 
mail fraud 
Securities Act of 1933-

section 5 
section 17 • 

• 

Securities Exchange Act of 1934-
brokers and dealers. 
section 91 a) • 

suggestions for establishing 

Mimeographing. 

Office Space • 

Oil and Gas Unit: 
investigations initiated by 
formal orders, requests to be made no 
to be advised of important developments 

in investigations 

Parcel Post 

Parties: 
corporat.ions 
individu.als • 
in general 
partnerships 
trusts 

Partnerships 

Photocopies 

Postal and State Authorities: 
consulting with . 
formal reference of record to, approval of 

Commission required . . 
Pleadings: 

copies of, to Trial Docket 
draft, to be approved before fiLing 
in contempt proceedings , 
in sui ts for inj unction . 
in proceedings to compel testimony 

Printing and Binding • 

Purchases. 

Que st ionnaires. See Communications 

_ viii 

101 

22 
116-118 

86 
86-87 

. . 75_84 
87-88 
88-89 

57 

59 

1 
23 

7 

55 

98-99 
97 

97,100 
97-98 

98 

97 

56 

15 

15 

50 
47 

128-131 
122-126 
131-133 

58 

54 



Regional Administrators: 
cooperating agencies, may confer with •. 
employees from other regions to report to • 
employees on special assignment to report to 
information, D1 vision requests for. ,.. 
investigations initiated by ••• 
Jurisdiction over investigations and employee~ 

in region immediate •• 
official communic"Uons to be addressed to 
official communications to be signed by 

Regional Offices: 

.. 

• • 

exhibits, to maintain record of in each investigation 
procuring information from other. 

Removal, Federal: 
in general • 
statute, text of 

Reports: 
administrative_ 

assignment cards as aid to preparation of 
due on 5th of month 
preparatio.n of. 
tripllc.ate, to be submitted in 

of auxiliary investigations • 
of important developments •• 
of initiation of investigation 
progress_ 

due every thirty days • . . 
order for formal investigation, 

requesting, contents 
to whom submitted 
triplicate, to be submitted in 

Trial Docket 
upon completion of investigation_ 

contents • 
emergenCies 
quadruplicate, to be submitted in 
recommendation, to be accompanied by 

written, to be made of each investigation 

Rules and Regulations, See Securities Exchange Act of 1934 

Searches and Seizures . . . . 
Securities Act of 1933: 

Exemptions 
section 5_ 

• • 

court decisions involving 
elements of offenses against , 
text of 

• • 

See Interstate Commerce; Use of the Mails 

- ix _ 

• 

• 

• 
• • 

• 

15 
2 
2 
2 
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2 
2 
2 

21 
3 

142-143 
142 

9 
11 

11-13 
11 

3 
7 
1 

6 

23 
6 
6 

50 

42-46 
42 
42 
42 

5 

21 

64 



Securities Exchange Act of 1934: 
Brokers and dealers-

confirmation of transactions
Rule MC4, text of' • 
elements of offensa • 

disclosure of control. 

• · .. ' . 
Rule MC5, text of •••• 
elements of offense • 

• • • 
• • • 

disclosure of interest in distribution. 

o 

Rule MC6, text of • • • 
elements of offense 

discretionary accounts_ 
Rule MC7, text of • 
elements of offense 

fraud and misrepresentation
Rule MC2, text of. • 
elements of offense • 

• • 

• • 

, . 
, · , 

• 

• o · , 

• 

manipulative, deceptive and fraudulent 
a"d contrivances, eOlployment of. 

devices 

Rule GB3, text of • • • • 
elements of offenze • 

registration, misrepresentation as 
Rule Me3,. t.ext of . 
elementf'i of offense • • • , 

sales at the market. 
Rule Me8, text 01.' ~ ,.' 
elements of olfen5e 

to_ 

• • • 

solicitatlo~ of purchaEes on an exchange 
to facilitate a distribution_ 
Rule Gd2 t text 0 f • 
elements of offense 

National Securities l;;xchange. 

o 

... 

member of •• o • • • • • 
proof that security is 
Use of facilities of 

registered on 
o o 

· . 
o . 

• 

, 

o 

o . 

o . 

77 
61-62 

77 
62 

77 
62 

76 
83 

76.77 
90-61 

76 
80 

77 
61 

76 
63-64 

75 
76.79 

96 
85 
95 

Section 9( a). 
text of. o • • 
elements of offenses against • 

• 0 

o • 

• • 69.71 
.71-74, 95,96 

. Shipments. • o . 0 0 0 0 • 0 0 55 

Subpoenas; 
challenge of • • , • 0 • 0 • 35 
checks for. 0 • • • • • 0 • • 29 
confirmation .. slips, for • • • 0 , • 29 
contracts, for • 0 , · • • • 0 • • 0 29 
corporations, to • • • • • • • · • • , • • 30 
correspondence. for 0 • 0 • • • , • , 0 0 • 0 29 
deposit Slips. for • 0 0 0 0 • • 0 • 29 
financi a1 records, for 0 • • , 0 0 0 0 · 29 
"fishing expedltion" • • • • • • • .30 
form. • • • • • • • • · • , 30-31 

.,. x.,. 



Subpoenas: (Continued) 
items, each class of in separate numbered 

paragraph • 
preparation of, challenge to be anticipated 
procedure when documants cannot be accurately 

described 
proceedings to enforce-

authority to institute required 
basis for 
jurisdiction 
order to appe ar 
order to show caUse 
petition-

form of 
in general 
prayer 
verification 

venue • 
relevancy and materiality 
specific, should be 

• 
• 

should be limited as to time 
telegrams, for 
telephone call slips, £or 

Telephone: 
evidence of use of • 

Trading and Exchange Division: 

.. 

. . 

• 
• 

investiga.tions initiated by • 
formal orders, requests to be made to •• 
to be advised of important developments in 

investigations •.• 

Trave 1 • . . 
Trial Docket 

Trusts .' . . • • 

,litnesses: 
appearance and testimony_ 

proceedings to compel 
to be unconditional 

attitude of investigator 
attorneys for_ 

• 

• • • 

... 

advice to • .' ~' 
obj cctions by 

communications, receipt of by •. 

• 
• 

examinations of, leading questions discouraged 
exhibits, ability to identify 
fees and expenses of_ 

claimed, how 
court cases . 
not to be advanced by employees 

xi 

.. 
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29 

29 

26 
132 
132 
133 
133 

139-141 
132 
133 
133 
132 

29-30 
29 
29 

32-33 
34 

101 

23 

7 

51 

50 

98 

26,131-133 
27 

101 

24 
24 

100 
24 

100 

36 
36,37 
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Witnesses: (Continued) 
immunity not to be given without authority. 
information required from • • . . • 
name, address and occupation to be obtained 
narrative statements preferred 
statements of, can be ·furnished to 
record to be made of interviews 
to be interviewed separately 
transcript, no legal right to copy of 
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100 
100 
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