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S E C U R I T I E S  A N D  E X C H A N G E  C O M M I S S I O N  

REPORT ON THE STUDY AND INVESTIGATION OF THE WORK, 
ACTIVITIES, PERSONNEL, AND FUNCTIONS OF PROTECTIVE AND 

"REORGANIZATION COMMITTEES 

PROTECTIVE COMMITTEES AND AGENCIES FOR HOLDERS OF 
DEFAULTED FOREIGN GOVERNMENTAL BONDS 

S E C T I O N  I 

I N T R O D U C T I O N  

This  Commission,  as p a r t  of its igeneral s tudy  and  invest igat ion 
of  protect ive a n d r e o r g a n i z a t i o n  committees, p u r s u a n t  to Section 211 
of the Securi t ies  Exchange  Act  of 1934~ has invest igated the work, 
activities, personnel,  and '  funct ions  of protective committees and other 
agencies for holders of defaul ted foreign g o v e r n m e n t a l  bonds. 

I t  was not  feasible, in view Of the large number  of issues in  defaul t ,  
to s tudy ei ther  all defaul ts  or a l l  protective committees or agencies 
in  this  field. There fo re  the Commission .selected for examina t i on  
s i tuat ions  and  protedtive committees or agencies which represented 
typical  methods and  practices employed. There  were invest igated 
and examined at  publ ic  hearhlgs  the activities of three committees for 
holders of bonds of the Republ ic  of Chile, thrde committees for  
holders of bonds of the Republ ic  of Colombia, two committees for 
holders of bonds of the Republic  of Cuba, two committees for holclers 
o f  bonds of the Republ ic  of E1 Salvador,  and three committees for  
holders of' bonds of the Republ ic  of Peru.  The  Commission like- 
wise examined and  held hear ings  on cer ta in  ~spects of the readjust-  
m e n t  of the issues o f  the Republ ic  of Brazi] and  of the proposed 
read jus tmen t  of the dol la r  bonds of the Republ ic  of Guatemala.  
Hea r ings  also were held, af ter  invest igat ions,  wi th  respect to the Fo r -  
e ign Bondholders  Proteet i*e Council ,  In t . ,  the Amer ican  Council  of 
Fore ign  Bondholders ,  Inc . ,  and the L a t i n A m e r i c a n  Bondholders  As- 
sociation, Inc.,  al l  incorporated agencies which have as their  object or 
among  their  corporate purposes the protect ion of the holders of  de- 

(1) 



2 

faulted foreign securities. In addition, the Commission examined 
and held a hearing with respect to the Institute "of International 
Finance, a statistical and advisory agency in the field of foreign bond 
investment. ~ Furthermore, this Commission in the preparation of 
this report utilized to some extent the reports and records of investi- 
gations of committees of the United States Senate in this field and 
other source material dealing with this subject. 

This report deals with obligations issued directly by or guaranteed 
by foreign governments and soldby American bankers to the Ameri- 
can public. I t  treats the issues of sovereign govermnents and thei-r 
political subdivisions , such as states, provinces, departments, and 
municipalities, but hot the obligations of foreign private corpora- 
tions 2 unless sucli issues were governmentally guaranteed. The 
issues of private foreign corporations were widely sold in this coun- 
try. Their reorganization, however, unless default was caused by 
some act of the foreign government such as the establishment of an 
embargo or of restrictions on foreign exchange, more closely resem- 
bles the reorganization of domestic corporate issues than of foreign 
governmental issues. If.  governmental intervention makes impossi- 
ble.the servicing b y  a foreign private corporation of its external 
bonds, a situation of frequent occurrence during the past few years, 
the readjustment process will necessarily involve the government. 
In such a case the process may involve use of many of the techniques 
described in this part of the report. In fact, as will be developed 
later, the Foreign Bondholders Protective Council, Inc., although not 
including foreign private corporations Within the sphere of its activi- 
ties, does concern itself with such issues if default is caused primarily 
by govermnental action, s 

Aside from the the public sale of foreign bonds in this country, 
there have been~ of course, Substantial American investments of other 
kinds in foreign countries. Since these investments directly or in- 
directly affect the defense of the foreign bondholders' rights, we have 
included a discussion of certain of their aspects in this report. 
Thus, for example, we have included a discussion of short term cred- 
its arising from advances to reinforce a distressed public treasury, 
to finance public improvements, or for other purposes, with or with- 
out the expectation of a later conversion into a long term bond issue. 

1 T h e  o r g a n i z a t i o n " a n d  a c t i v i t i e s . o f  t he  ] n s U t u t e  o f  I n t e r n a t i o n a l  F inanCe a re  descr ibed I 
.it. Appendix  F to t h i s  report .  " * 

2 T h i s  C o m m i s s i o n  i n v e s t i g a t e d  and  h e i d a  h e a r i n g  on the  p r o t e c t i v e  commi t t e e s  a c t i n g  
for  t he  secured  d e b e n t u r e s . o f  K r e u g e r  & T o l l  A n ,  u p r i v a t e . S w e d i s h  co rpora t ion ,  a n d  h a s  
r e f e r r e d  f r o m  t i m e  to t i m e  in o t h e r  p a r t s  of th i s  r epo r t  to  t he se  commi t t ees .  

a See taJra note '2O4,  sec. I I .  ' 

These credits have their claims on the debtor's treasury and on its 
supply of foreign exchange, and thus of necessity are in competition 
With the claims of the bondholders. 

A. PROPERTY INTEREST AT STAKE 

Prior to the World War American foreign investments were rela- 
tively small in amount~ and, as a consequence, their effect upon the 
country as a whole was not significant. There were then, as now, 
direct investments in plantations, mines, oil concessions, and other- 
wise. Foreign bonds were held in not unsubstantial amounts, 4 but 
these investments were comparatively few in number and the public 
which purchased them was small in comparison to the army of for- 
eign bond buyers recruited at later periods. Upon default the 
bondholders' plight, though serious to the individual, was not a prob- 
lem of national magnitude. In contrast, after the ownership of for- 
eign securities became widely dispersed throughout the country in 
the 1990's and defaults ~ in the early 1930's assumed alarming pro- 
portions, the Pr0b]ems created necessarily affected the economy of 
the entire nation.'..• 

During the period of 1914--1919 the amount of foreign lending by 
American private interests was substantial in comparison with pre- 

' The  f lo ta t ion of f o r e i g n  secur i t i e s  (both g o v e r n m e n t a l  and  co rpo ra t e )  in  the  A m e r i c a n  
m a r k e t  pr ior  to the  World  W a r  has been descr ibed by the  U. S. D e p a r t m e n t  of  Commerce  
as  fol lows : 

" P r i o r  to 1896 the re  were  p rac t i ca l ly  no public  offer ings  of  . f o r e ign  secur i t i e s  on 
A m e r i c a n  m a r k e t s ,  i T h a t  t h e r e  we re~occas iona l  issues,  however ,  for  C a n a d a  a n d  L a t i n  
Amer ica ,  is h igh ly  probable.  * * * 

" A t  the: close of  the  n ine t een th  cen tu ry  i * * * the re  w e r e  s igns  of  a growing 
i n t e r e s t  among  inves to r s  in fore ign  securi t ies .  In  1899, five l s sues - -$34 ,280 ,000  p a r  value,  
$20,500,000 for  Mexico and  $13.780,000 for  C a n a d a - - w e r e  publ ic ly  offered to A m e r i c a n  
i n v e s t o r s  [ c i t l ng  f igures  f r o m  a n  unpubl ished  compi la t ion  f u r n i s h e d  by P a u l  D. D i c k e n s ] ,  
and  two A m e r i c a n  in su rance  companies  took up a la rge  p a r t  of  the  4 percent  bond i ssues  
of some  Swiss  cities~ [ c i t i ng  C.  K. Hobson, .  The  Expor t  of  Capi ta l ,  London,  1911, p. 153] .  

• "Accord lng  to the  unpubl i shed  p r i v a t e  compi la t ion  of fore ign  secur i ty  offer ings  in t he  
Uni ted  S t a t e s  f rom 1900 to 1913 by Pau l  D. Dickens,  Jus t  ci ted,  247 fo re ign  i ssues  were  
publicly floated in : th i s  coun t ry  in the  14 "years covered w i t h  an  a g g r e g a t e  p a r  va lue  in  
round n u m b e r s  of $1.087,000,000. The  a m o u n t s  offered va r ied  widely  f rom y e a r  to y e a r  
and  r a n g e d  f rom $19,125,000 in 1910 to $175.170,000 in .  1905. In  only th ree  yearS---  
1903, 1906. and  1 9 1 0 - - w e r e  they  less t h a n  in 1914 L a t i n  A m e r i c a n  secur i t ies ,  especial ly 
those  of  Mexico ~nd Cuba, w e r e  the  m o s t  c o m m o n l y  u n d e r w r i t t e n ;  t h e i r  to t a l  w a s  
$374,054,000. Far~,ens tern  secur i t ies ,  w i t h  those  of  J a p a n  p redomina t ing , ,  were  second 
w i t h  a t o t s l  va lue  of  $310,350,000. European  . f inancing,  s t r a n g e l y  enough,  came  th i rd  
w i t h  $227,950.000;  a n d '  C a n a d a  w a s  las t  w i t h  $174;663,000."  U. S. D e p a r t m e n t  of  
Commerce '  Handbook  of  A m e r i c a n  U n d e r w r i t i n g  of  Fo re ign  Secur i t i e s  T r a d e  P r o m o t i o n  
Series .  No. 104 (1930) ,  a t  9-10.  • 

S 'Defaul t s  o n ' f o r e i g n  g o v e r n m e n t a l  loans  pr ior  to  1920 occnr red  w i t h  respec t  to  the 
obl iga t ions  of  Mexico (1914) and  R u s s i a  (1919) .  Fore ign  Bondholders  P r o t e c t i v e  Council, 

Inc., A n n u a l  'Re po r t  i935,  a t  248 /  261. China  in 1921 defau l ted  on i t s  t r e a s u r y  no tes  
i ssued 2 y e a r s  ear l ier .  Id., a t  191. . 

The  f i rs t  d e f a u l t s  a f t e r  the  m a r k e t  c rash  o f  1929 occurred w i t h  respee t  to  t h e  bonds 
of L a t i n  A m e r i c a n  count r ies .  Bol iv ia  de fau l ted  on ' . J an .  1, 1981. to be shor t ly  rfOllowed " 
by P e r u  which  f i rs t  de fau l ted  on Apr.  1, 1931. Chile and  o ther  L a t i n  Amer i can  count r ies  
also d e f a u l t e d  in 1931. T h e  f i r s t  Eu ropean  defaul t ,  t h a t  by H u n g a r y ,  ' occur red  on 
Jan .  1, 1932. Madden,  Nadler ,  and  Sauva in ,  A m e r i c a ' s  Exper ience  as  a Cred i to r  Na t ion  
(1937) ,  a t  111-121.  



war years, a The year 1920, however, marked the beginning of a 
period during which American private capital, in the form of 
foreign loans, flowed abroad at an accelerating rate. r The Ameri- 
can bankers found a ready sale for foreign bonds in a. ma.rket which 
for a time apparently had no saturation point. 

I t  has been stated that the total alnount of dollar issues~ including 
those of foreign corporations as well as of governmental entities, 
during the years 1920-1931, inclusive, reached the total of $9,363,- 
519,600 (fac e or nominal amount), s By yirtue of sinking fund 
retirements and redemptions at or before maturity this amount had 
been reduced to $7,489,992,000, the sum reported outstanding as of 
December 31, 193~. s This large figure cannot, however, be taken 
as indicating the present interest of the United States in foreig n bond 
investments. There are several deductions that have to be made: 1° 

6 The  fo l lowing  ' table r ep r in t ed  f rom A m e r i c a n  U n d e r w r i t i n g  of Fo re ign  Secur i t i es  In 
1931, T r a d e  I n f o r m a t i o n  Bull. No. 802, publ ished by the  U. S. D e p a r t m e n t  of Commerce ,  
l is ts  the  fo r e ign  cap i t a l  lsues~ both g o v e r n m e n t a l  and  corpora te , ,  public!y offered in the  
U n i t e d  S t a t e s  f r o m  1914 t h rough  1931. 

Number  "Total Es t imated  Es t ima ted  
o[ nominal  refunding to haw  nominal 

Period issues capital .4 m, cricahs capital 
1914 . . . . . . . . . . . .  , _ _ _  26 $44,670.  288 $655, O00 $44, 015 288 
1915_~ . . . . . . . . . . . . . .  80 817, 529, 272 13, 675 0O0 803 854 :272  
1916 . . . . . . . . . . . . . . . .  102 1 ,159.  601 ,264  5, 700:0O0 1 , 1 5 5 :  901. 264 
1917 . . . . . . . . . . . . . . . .  65 720, 297, 150 37. 650, 000 682 647, 150 
1918 . . . . . . . . . . . . . . . .  2.~ 23. 465, 000 20: 865, 000 

771. 044, 700 391,787.  400 
2, 600 O0O 

1919 . . . . . . . . . . . . . . . .  65 379. 257~ 300 
1920_ . . . . . . . . . .  _ . . . .  104 602. 937. 986 105,500~ 0O0 497 437 986 
1921 . . . . . . . . . . . . . . . .  116 692, 412, 963 69,' 105. 083 6231 307 :880  
1922 . . . . . . . . . . . . . . . .  152 863, 048, 284 99. 421 ,300  763, 626, 984 
1923 . . . . . . . . . . . . . . . .  76 497, 597, 350 77, 000, 000 420, 597 350 
1924 . . . . . . . . . . . . . . . .  120 1 217 ,217  937 247 993 .500  969 ,2241437  
1925 . . . . . . . . . . . . . . . .  164 1: 316. 1661 150 2391700, 000 1 ,076 ,  466, 150 
1926 . . . . . . . . . . . . . . . .  2.'-~0 1 288, 459, 182 162,.978, 000 1, 125, 481, 182 
1927 . . . . . . . . . . . . . . . .  265 1'  577 414 260 240, 654 000 1, 336, 760, 260 
1928 . . . . . . . . . . . . . . . .  221 1', 489', 3611 680 238. 410 :413  1, 250, 951. 267 
1929 . . . . . . . . . . . . . . . .  148 705, 767 ,681  34 ,536 ,  875 671, 230, 806  
1 9 3 0 .  • 121 • 1 ,087~560,  214 182 ,  227, 00O • 905, 333, 214 

1931 . . . . . . . . . . . . . . . .  41 285,199,  500 56, 365, 00O 228, 834 ,500  

T h e  y e a r  1931 m a r k e d  the  end of th i s  e r a  of  fore ign  long t e r m  lending.  Madden,  
op. eft. supra note  5, a t  68. 

VThe table  of  fo re ign  capi ta l  i ssues  1914-1931 supra note  6, shows  a s t eady  y e a r l y  in- 
c r ea se  in the  a m o u n t  of the  Issues  a f t e r  1920 wi th  the  except ion of t he  y e a r s  1923 and  
1926, u n t i l  the  peak  5"ear of  1927 was  reached.  The 2 succeeding  yea r s  showed reduc- 

t ions .  The re  w a s  a spu r t  in 1930 to be followed by a prec ip i tous  decl ine  .in 1931. 
a Madden ,  op. c4t. supra note  5, a t  70. Fo re ign  Bondholders  P r o t ec t i ve  Council,  Inc.,  

A n n u a l  Repor t  1934, a t  9 s t a t e s :  " I t  h a s  been e s t ima ted  t h a t  d u r i n g  the  y e a r s  1920 to 
1931, Inclus ive ,  t he r e  were  floated in the  Uni ted  S ta tes  a p p r o x i m a t e l y  $10,500,000,000 of 
f o r e ign  dol lar  bonds . "  F i g u r e s  for  t h i s  per iod compiled by the  U. S. D e p a r t m e n t  of  
C o m m e r c e  s h o w  the  a g g r e g a t e  a m o u n t  of al l  fo re ign  cap i t a l  I ssues  I n c l u d i n g  r e f u n d i n g  
Issues,  t he  s tock  of  fo re ign  corpora t ions  and  ce r t a in  o ther  Issues no t  s t r i c t ly  fore ign  
bond I n v e s t m e n t s  a t  $11,623,143,187. See list ,  supra note  6 and  Madden,  op. vtt. supra 
note  5, a t  69-70.  

m Madden ,  op. v/l.  supra note  5,  a t  1 9 7 - 1 9 8 ;  I n s t i t u t e  of  I n t e r n a t i o n a l  F inance ,  Sta-  
t i s t i c a l  A n a l y s i s  of  Fo re ign  Dol la r  Bond Defau l t s ,  Bull. No. 85 (Apri l  1936) ,  a t  2-4 .  
In  connect ion  w i t h  i t s  ca lcula t ion of  the  ba lance  of i n t e r n a t i o n a l  p a y m e n t s  of the  
Uni ted  S ta tes ,  t h e  U. S. D e p a r m e n t  of Commerce  e s t i m a t e s  tha t ,  d u r i n g  the  y e a r s  1920 -  
1931, bond r edempt ion  and  the  opera t ion  of  s ink ing  funds  have  amoun ted  to  $2;473,000,000. 
T h i s  r e f e r s  to  do l l a r s  paid,  no t  t he  p a r  a m o u n t  of loans  re t i r ed .  U.. S: D e p a r t m e n t  of 
Commerce ,  T h e  B a l a n c e  of I n t e r n a t i o n a l  P a y m e n t s  of t he  Uni ted  S t a t e s  in  1933, T r a d e  
I n f o r m a U o n  Bull.  No. 819 (1934) ,  a t  102. 

ao Proceed ings  before  the  Secur i t i es  and  E x c h a n g e  Commiss ion  in the  M a t t e r  of  F o r e i g n  
Bondholders  P r o t e c t i v e  Council ,  Inc. ,  et al. (1935) ,  a t  76. 

5 

Estimates for the years 1914-1929 indicate that approximately 13.6 
percent of all foreign bonds publicly offered in the United States 
were sold abroad when first offered? 1 The holdings of American 
investors in these issues has been further reduced by the repatria- 
tion 12 of their bonds by debtor countries or their nationals, and by 
the purchase of such bonds by investors in other creditor countries. TM 

I t  has been stated that by reason of these various factors only 
about 55 percent of the amount reported outstanding as of December 
31, 1935, is actually held in this country. 14 On this basis onlv ap- 
proximately $4,130,000,000 of the $7i490,000,000 of bonds outstanding 
are held by American investors while approximately $3.360,000,000 
are held abroad. 15 

The foregoing figures relate to the dollar bonds of both foreign 
governments and foreign private corporations. The importance and 
the diversity of the American stake in the bonds of foreign govern- 
mental entities alone is made apparent by figures published by the 
Foreign Bondholders Protective Council, Inc., showing dollar bonds 
of foreign governmental debtors outstanding as of December 31, 
1935. in the stun of $5,345~449,590;00. TM This amount, which is ex- 
clusive of the issues of foreign private corporations (unless govern- 
mentally guaranteed), is likewise subject to reduction by reason 
of securities held abroad. ~7 

According to the following figures published by the Fbreign Bond- 
holders.Protective Council, I nc:, $1,748i898~000.00 of $5,345,449,590.00 

~ Madden,  op. 'e~t. ,supra note 5, .at  197, where  re fe rence  Is m a d e  to a compi la t ion  'by 
the  ,U. 8. D e p a r t m e n t  of  Commerce.  Accord ing  to the  t e s t imony  of one of the  p a r t n e r s  
of  J .  & W. Se l lgman  & Co. before  t h e  Sena te  C o m m i t t e e  on B a n k i n g  and  F inance ,  
.26 pe rcen t  of the  loans  of  the  Republic of  P e r u  were  p laced  a b r o a d . ,  ,Hearlf igs  before  
the Commi t t ee  on F inance  on Eale of  F o r e i g n  Bonds  or  Secur i t i e s  in t he  U n i t e d  S ta tes ,  
p u r s u a n t  to 8. Res.  19, 72d Cong. 1s t  Sess., a t  1281. 

~= The  r e p a t r i a t i o n  of secur i t i e s  ts a much d i scussed . sub jec t  of  p re sen t  day  i n t e r n a t i o n a l  
finance. Used broadly  i t  covers  pu rchases  for  s ink ing  fund  under  the  bond con t r ac t  
~nd repurchases  by debtors  whi le  full  bond serv ice  is  being m a i n t a i n e d ;  i t  has  also been 
used in a n a r r o w e r  sense wi th  special  reference to in s t ances  where  na t ions  h a v e  de- 
f au l t ed  in bond service,  f r equen t ly  p lead ing  insufficient fore ign  exchange,  and  then  have  
re leased exchange  f9r  the  pu rchase  of bonds a t  pr ices  a b n o r m a l l y ' d e p r e s s e d  by the  cessa.  
Tion of  i n t e r e s t  arid s i nk ing  fund  payments .  R e p a t r i a t i o n  o f  th i s  sor t  m u s t  be con- 
demned  as  bad f a i t h  by the  debtor.  See in fra  sec. IV,  D, 3, of th i s  report .  I t  "has 
reduced the  a m o u n t  of  A m e r i c a n  owned fore ign  bonds t h o u g h  .exact  f igures  r e g a r d i n g  
the  to ta l  e x t e n t  of th is  reduc t ion  a re  n o t  avai lable ,  
, ~ M a d d e n ,  op. vii. supra note 5, a t  196-198.  See also • Ins t i tu te  of  I n t e r n a t i o n a l  

Finance,  op. vii. supra note  9, a t  3 -4 :  
Z4Madden, op. .v i i ,  supra  note ,5 ,  a t  197,198.  
~s Ibid. 

1*Fore ign  Bondho lde r s  P r o t e c t i v e - C o u n c i l ,  Inc . ,  A n n u a l  R e p o r t  1935, a t  282-285.  
See alsq I n s t i t u t e  of  I n t e r n a t i o n a l  Finance," op..eft .  ,supra note  9, a t  12-13. 

~ A p p l y i n g  the  e s t i m a t e  of ,a 45 pe rcen t  reduc t ion  .(see supra  in  t ex t )  to  fo re ign  ,gov- 
e r n m e n t a l  i ssues ,  the  a m o u n t  .held by ~ m e r i e a n  inves to r s  a s  of  Dec. 1, 1935, i s  reduced 
f rom about  $5,350,000,000 to about  $2 940,000,000. W h e r e v e r  re ference  is m a d e  in t h i s  
r e p o r t  to  t h e  a m o u n t  of  fo re ign  bond Issues  o u t s t a n d i n g ,  t h e  f igure  s h o w n ,  un less  o ther-  
w i s e  ind ica ted ,  .will be t h e  a m o u n t  r epor ted  o u t s t a n d i n g  i n c l u s i v e  o f  s ecu r i t i e s  held  
abroad ,  
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foreign bonds outstanding on December 31, 1935, were part ly or 
entirely in default as to interest : ~ . 

In  defaul t  as 
Ou t s tand ing  to in teres t  

L a t i n  A m e r i c a  . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  $1, 538, 431, 980 $1, 175~ 383, 400  
E u r o p e  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1, 489, 553, 2 0 0  567, 614, 600 
F a r  E a s t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  531 ,  573, 200  5, 500, 000 
N o r t h  A m e r i c a  ( C a n a d a )  . . . . . . . . . . . . . . . . . .  1 , 7 8 5 ,  891, 210  400,  000  

$5, 345, 449, 590  $1, 748, 898, 0 0 0  

From this it  will be seen that  approximately one:third of the bonds 
were no longer paying in full the interest specified in the loan con- 
tract. The Latin American group of debtors showed proportionately 
a much higher ratio of default, as approximately 76 percent of their 
issues were no longer paying the agreed interest. Th e  defaults were 
not  complete in all cases: some debtors were maintaining partial 
service on their bond obligations. Thus of the $1,748,898,000 foreign 
bonds in default  as to interest, partial service was being maintained 
on $717,797,300 through the issuance of refunding bonds or scrip 
or par t  payment in U. S. dollars or local currency; the balance o~ 
$1~031,100,700 was in total default./s 

I t  has been estimated that between six hundred and seven hundred 
thousand investors are holding foreign bonds now in default, ~ 
Dwight W. Morrow, in an article, "Who Buys Foreign Bonds", re- 
ported that on a basis of an examination of five foreign governmental 
issues, average holdings in a particular issue vary from-$2~994 to 
$4,335. = The norm is usually taken as $3,0007 ~ Of in teres t  in this 
connection is a description by the Foreign Bondholdei 's Protective 
Council, Inc., of the bondholders who have registered with the com- 
mitted for the Republic of Chile bonds formed by the C o~n~it and 
the extent of their holdings: 

"* ~ * T h e  C o m m i t t e e  o f  B o n d h o l d e r s  f o r  t h e R e p u b l i c "  o f  C h l i e  B o n d s  h a s  
i n c l u d e d  i n  t h e  r e g i s t r a t i o n s  w i t h  t h a t  C o m m i t t e e  i n d i v i d u a l  b o n d h o l d e r s ,  h a n k s ,  
t r u s t  2 a n d s ,  s c h o o l s ,  co l l eges ,  u n i v e r s i t i e s ,  t h e o l o g i c a l  s e m i n a r i e s ,  c h u r c h e s ,  
c h u r ' c ~  Soc ie~es ,  l i b r a r i e s ,  h o s p i t a l s ,  m e m o r i a l  h o m e s  f o t m d a t i o n s ,  o r p h a n a g e s ,  

• ~ Fore ign  Bondholders  Pro tec t ive  Council, Inc., Annual  Repor t  1 9 3 5 / a t  2842-285. De- 
f au l t  in in te res t  is a lmost  invar iab ly  accompanied by defaul t  in s inking fund: The  figure 
Of $1,748,898,000 also includes  $104,44~400 in defau l t  as  to ma tu r i ty .  In  addi t ion the 
sum of $900,{Y00 is in de fau l t  as to  m a t u r i t y  only ( l~terdst  sti l l  being paid)  and  the  sum 
of $76,505,600 is in de fau l t  as  to s inking fund  only. The  to ta l  amoun t  i n ' d e f a u l t  is, 
Cherefore, $1,828,303,600. ld., a t  282-283. 

z~ ld.,  a t  286. " ," 
• ~ Op. fi t .  supt:a note  10, a t  82. This Is probably an  everehtlmate as  l t ' i s  based on the 

.assuml~tlon t h a t  each Investor  holds about $3,000 of bonds of but  one Issue only. '  While no 
precise figures are  avai lable,  the total  number  of these bondholders  mds t  be large.  

~a (1927) 5 Foreign Affairs 219--232, repr in ted  as appendix tO Hear ings  before Com- 
'mlt tee on 'F inance ,  op: cir. supra  note 11, a t  151-158. " 
• " ~ Op. vtt. supra  note 10, a t  82. F. J. Lisman testified t ha t  the.aver'age holdings of E1 Sal,  
vador  bonds was  about  $3,000. Proceedings before the Securit ies a n d , E ~ c h a n g e  Co'a- 
mission in the  Ma t t e r  of Bondholders  Protect ive  Committees for  the  Republic of ~l  
'~.alvador (1935),  a t  41. 
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Y.  M. C. A. ' s ,  a n d  c e m e t e r y  a s s o c i a t l m ~ s ,  l ~ v e r y  ~ t a t e  i n  t h e  U n i t e d  S t a t e s ,  o n e  
t e r r i t o r y  o f  t h e  U n i t e d  S t a t e s ,  t h e  D i s t r i c t .  o f  C o l u m b i a .  a n d  t h i r t y  f o r e i g n  

c o u n t r i e s  a r e  r e p r e s e n t e d  in  t h e  r e g i s t r a t i o n s  so  f a r  r ece ived .  W h i l e  a n u m b e r  
o f  t h e  r e g i s t r a n t s  h o l d  s u b s t R n t l ~ l - a m o u n t s  o f  b o n d s ,  t h e  a v e r a g e  h o l d i n g  is  
v e r y  s m a l l ,  s h o w i n g  a n  e x t r e m e l y  w i d e  d i s t r i b u t i o n  o f  t h e s e  b o n d s .  9 6 %  
o f  t h e  b o n d h o l d e r s  w h o  h a v e  r e g i s t e r e d  r e p r e s e n t  h o l d i n g s  o f l e s s  t h a n  $20,000 

w o r t h  o f  b o n d s  p e r  p e r s o n ,  a n d  ~he a v e r a g e  h o l d i n g  o f  t h i s  9 6 %  o f  r e g i s t r a n t s  
i s  $800 w o r t h  o f .  b o n d s  p e r  p e r s o n .  T h e  4 %  o f  t h e  b o n d h o l d e r s  w h o  h a v e  
r e g i s t e r e d  h e ! d i n g s  o v e r  $20,000 r e p r e s e n t  a n  a v e r a g e  h o l d i n g  o f  $142,000 
w o r t h  o f  b o n d s  p e r  r e g i s t r a n t .  T h e  ave~ 'age  h o l d i n g  o f  a l l  c a t e g o r i e s  i s  $5,830 
w o r t h  o f  b o n d s  p e r  p e r s o n .  

" I t  m ~ s t  b e  t a k e n  In to  a c c o u n t  that m a n y  r epo i ' t ed  h o l d i n g s  o f  $20,000 w o r t h  
o f  b o n d s  o r  o v e r ,  a s  we l l  a s  o f  s m a l l e r  a m o u n t s ,  r e p r e s e n t  b o n d s  r e p o r t e d  
b y  o n e  i n s t i t u t i o n  b u t  held. b y  t h e m  in  t r u s t  a c c o u n t s  f o r  m a n y  i n d i v i d u a l s .  
I f  t h e  b r e a k d o w n  o f  t h e  h o l d i n g s  o f  a l l  o f  s u c h  a c c o u n t s  w e r e  a v a i l a b l e ,  t h e  
a v e r a g e  h o l d i n g  w o u l d  u n d o u b t e d l y ,  be  l o w e r  t h a n  s h o w n  h e r e . "  ~ 

These issues usually bore a high rate of  interest. I t  was this fact, 
coupled with common belief that  unusual safety was attached to 
governmental bonds, that made these issues unusually attractive to 
the in'rester of Small means, s4 The Foreign Bondholders Protectiv~ 
"Council, Inc., in its 1934 report listed 197 issues of  foreign dollar 
bonds in partial  or complete defaul t  as to interest or sinking fund 
or both. One hundred and eighty-two of these issues had been .sold 
to the public since 1990; of these ~ 7 here interest rates below 6%, 
152 bore interest rates of 6% and over but less than 8%, while 23 
'issues bore 8~d interest. ~ 

B.  F L O T A T I O N  o F  F O R E I G N  B O N D S  

Unlike the baukere in Great  Britain and Eurol~ean countries where 
foreign lending had been carried on for generations, the American 
.=. 

sz Foreign Bon'dholders Protective_ Council, Inc., Annua l  Repor t  1935, a t  99. 
John  Fos te r  nulles,  of  the law firm of Sull ivan & Cromwell, wr i t ing  ear ly  In 1933, 

said : 

"The  ~lmplest e:u~ most  effective way  to educate potent ia l  investors  ts to br ing them 
to unders tand  l b a t  the ra te  of interest ,  er  r a t h e r  the  yield, is an  excellent cr i ter ion of 
the measure  of rl~k. A very large  par t ,  about  half,  of the foreign bonds which were 
offered in the pos t -war  decade were priced to yield from 5 to 6 ~  percent.  There  have 
been pract ical ly '  no defaul t s  in th i s  ca tegory:  The  4e~aults have  beam almost  exclusively 
confined to t t te~bends sold to yield more , than 6~4 percent  and up to 8 percent.  I f  a 
bo)~d is sold to yield 8 percent,  then i t  is  risky, however l auda to ry  the  prgsPeetus and 
however conservative the repu ta t ion  of t he  issuing bankers.  This  principle is genera l ly  
recognized ' a s  applicable to domestic bonds. There appears ,  however, to have been an  
Impression t h a t  i ts val idi ty  did not  extend te  ~ r e i g ~  bonds, but  t ha t  in this  category 
h l ~ h  yield e(~uld be obtained wi thout  risk. I t  should "be implanted in the investor ' s  
m a n - - s o  firmly t h a t  i t  eaianot be eradicated by the highest  o f  lligh pressure  salesman- 
s h i p - - t h a t  as  with domestic bonds foreign bonds bear thei r  own label. High interest  
yield means  t ha t  tn the Judgment  of the financial  communi ty  there  is risk. This  simple 
principle alone, were i t  unders tood a n d  ~.~te~ ~!~n,  would la rge ly  prevent  the imprudent  
purchase  of speculative fore ign  bonds by banks, t rus t s  and  investors of small  means who 
should not  place their  principal  i n  Jeopardy."  Dulies The Sectirities Act  and  Foreign 
Lending: (1933) 12 Foreign Affairs 33, 44'. 

m Forelgn Bondholders  Protect ive  Council, '  Inc.,  &nnual  Repor t  1934, a t  102--217. 
J o h n  Fos te r  Dullcs repor ts  tile average in teres t  r a t e  on foreign bond issues of over 
$10,000,000 Is 6.36 'percent  as compared wi th  a domestic  bond average of 5.3 percent .  
Thin includes both defaulted and non-defaulted" bonds'. Dulles, supra note 24, a t  40. 
The  average  interest  r a t e  on defau l ted  h ~ s  only Would  undoubtedly  be higher.  
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.bankers by and large were untrained and inexperienced in this new 
• field of finance. 2s But  while lack of experience may part ia l ly  ex- 
plain, it  cannot justify the recklessness, ineptitude, and in some case.s 
outr ight  chicanery of this era of foreign lendingY Many of these 
characteristics were developed in the investigation of foreign bond 
flotations by the Senate Committee on Finance in 1931 and 1939i '-'s 
and in the general !nvestigation by the Senate Committee on Bank- 
ing  and Currency of stock exchange practices in 1939..-1934, which 
included within its scope an investigation of the flotation of severul 
~oreign bond issues. 2° 

The report  of the latter Committee contained the following indict- 
ment of the American houses of issue: ~ 

" T h e  r e c o r d  of  t h e  a c t i v i t i e s  of  i n v e s t m e n t  b a n k e r s  i n  t he  f l o t a t i o n  of  f o r e i g n  
s e c u r i t i e s  i s  one  of t h e  m o s t  s c a n d a l o u s  c h a p t e r ~  in  t he  h i s t o r y  of A m e r i c a n  
i n v e s t m e n t  b a n k i n g .  T h e  Sale of  t h e s e  f o r e i g n  i s s n e s  w a s  c h a r a c t e r i z e d  by  p rac -  
t i c e s  a n d  a b u s e s  w h i c h  w e r e  • v i o l a t i v e '  of t he  m o s t  e l e m e n t a r y  p r lnc ip l ' e s  of 
b u s i n e s s  e th ics .  

" F a r  f r o m  e x e r c i s i n g  d i s c r i m i n a t i o n  in  r e l a t i o n  to t he se  i s sues ,  t he  b a n k e r s  
f a i l e d  to  c h e c k  a d e q u a t e l y  t he  i n f o r m a t i o n  f n r n i s b e d  by  f o r e i g n  o f f i c ia l s ;  
I g n o r e d b a d  d e b t  r e c o r d s  an'd b a d  m o r a l  r i s k s ;  d i s r e g a r d e d  po l i t i ca l ,  d i s t u r b -  
a n c e s  a n d  u p h e a v a l s  f a i l e d  to  e x a m i n e ,  o r  e x a m i n e d  0n ly  p e r f u n c t o r i l y ,  eco- 
n o m i c  c o n d i t i o n s  i n  f o r e i g n  c o u n t r i e s  ; f a i l e d  to  de te rmi l~e  w h e t h e r  t he  p r o p o s e d  
u s e s  of  t he  p r o c e e d s  of  l o a n  i s s u e s  w e r e  g e n u f n e l y  c o n s t r u c t i v e  ; f a i l e d  to a sce r -  
t a i n  w h e t h e r  t h e p r o c e e d s  of  l oan  i s s u e s  w e r e  a p p l i e d  t o w a r d  t he  p u r p o s e s  
spec i f i ed  in  t he  l o a n  c o n t r a c t s ;  f a i l e d  to a s c e r t a i n  w h e t h e r  r e v e n u e s  p l e d g e d  
f o r  t h e  s e r v i c e  9 f l o a n s  w e r e  co l l ec t ed  a n d  p r o p e r l y  d e p o s i t e d  i n  a c c o r d a n c e  
w i t h  t he  a g r e e m e n t s ;  a n d  g e n e r a l l y  i n d u l g e d  in  p r a c t i c e s  of  d o u b t f u l  pro-  
p r i e t y  i n  t he  p r o m o t i o n  of  f o r e i g n  l o a n s  a n d  in  the  s a l e  of  f o r e i g n  s e c u r i t i e s  
,to t h e  A m e r i c a n  p u b l i c . "  ,o . : 

The Senate Committee based its. statement .on its investigation of 
the flotation of various Latin American bond issues, prominent 
among which were the Peruv.ian bonds, the Cuban Public Works 
bonds and the borids of the Mortgage Bank of Chile2 ~ The efforts of 

.various protectivh committees and agencies to readjust the defau!t:s 

Op. vit. supra  note 10, a t  81-82. .Tohn Foster Dulles has stated : "We in turn have now 
become a creditor nation. This  development, inevitable in the long run, was precipi- 
tated by the World War. I t  found our banke'rs and our investing public less experibneed 
than If the shif t  fi'om debtor to creditor position bad been & gradual one." Dulles, supra  
note 24, a t  44-45. 

I t  may also be sai~] tha t  the bankers evidenced l i t t le  appreciation of the desirabi l i ty  
of coordinating.foreign lending with commercial and trade policies. 

Hearings before Committee on Finance, op. ,,'it. supra  note 11. 
Hearings before Committee on Banking and Currency, pursuant  to S~ Res. 84, 72d 

• Congress, and S. Res. 56 and S. Res. 97, '73d Co ng~-ess. ' '  
~Repor t  of the Committee on Banking arid Currency on.Stock Exchange Practices, 73d 

Congress, Senate Report•No. 1455 (1D34), at  125-126. For a discussion of the relation- 
ship between banker practice S criticized in this report  and the subsequent defaults, con- 
tending' tha t  many of the practices did not c0ntribute. to the defaults , see a recent book, 
Madden, op. eft. supra note 5, at  200-;231.- 

Senate Report, op. t i t .  Supra note 30, a t  !25:5150..  
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of these issues will be described in detail in this part  of this 
Commission's report. 

A fur ther  aspect of the issuance of these bonds reported by the 
Senate Committee was the inclusion of false or misleading state- 
ments in the 'sales prospectuses or the omission to state therein 
pertinent facts known to the bankers. 82 

The era was characterized by the most intense competition among 
American bankers for  foreign bond business. Induced in par t  by 
this competition, bankers would pay substantial commissions known 
as "finders' fees" for  the origination of the business; in some cases 
these commissions were paid to officials of foreign countries or their 
relatives, ss One result of this competition was that  the foreign 
.obligers enjoyed a most favorable bargaining position with respect 
to the amount and terms of the loan. Another equally pernicious 
effect was a tendency on the par t  of the bankers to induce foreign 

• governments to accept unwanted loans. Speaking on this point in 
an address before the Pan-American Conference in 1997, Thomas W. 
Lament,  a partner of J.  P. Morgan & Co., said : 

" F r o m  the  p o i n t  of v i e w  of  t he  A m e r i c a n  i n v e s t o r  i t  i s  o b v i o u s l y  n e c e s s a r y  
to  scan  t h e  s i t u a t i o n  w i t h  i n c r e a s i n g  c i r c u m s p e c t i o n  and  to  a v o i d  r a s h  or  
e x c e s s i v e  l end ing :  I h a v e  in  m i n d  t he  r e p o r t s  t h a t  I h a v e  r e c e n t l y  h e a r d  of  
A m e r i c a n  ,banker s  a n d  f i rms  c o m p e t i n g  on a l m o s t  n v i o l e n t  sca le  f o r  the  p u r p o s e  
of o b t a i n i n g  l o a n s  i~ v a r i o u s  fo~:eign m o n e y  m a r k e t s  overseas .  

" N a t u r a l l y  i t  i s  a t e m p t i n g  t h i n g  fo r  c e r t a i n  of  t he  E u r o p e a n  G o v e r n m e n t s  
to find a h o r d e  of A 'mer ican  b u n k e r s  s i t t i n g  on t h e i r  d o o r s t e p s  o f fe r ing  t h e m  
money .  I t  i s  . r a t h e r  d e m o r a l i z i n g ' f o r  m u n i c i p a l i t i e s  a n d  c o r p o r a t i o n s  in  the  
s a m e  c o u n t r i e s  to h a v e  m o n e y  p r e s s e d  npon them.  T h a t  s o r t  of competi ,  t ipn  
l e n d s  to  i n s e c u r i t y  a n d  u n s o u n d  p rac t i ce .  T h e  A m e r i c a n  i n v e s t o r  is  a n  in te l l i -  
g e n t  in 'divtdt~al a n d  c a n  be r e l i ed  upon  to d i s c r i m i n a t e .  Yet ,  in  t he  f i r s t  i n s t a n c e ,  
such  d i s c r i m i n a t i o n  Is t h e  p r o v i n c e  of the  b a n k e r  w h o  b u y s  t h e  goods  r a t h e r  
t h a n  of t he  lnve.s tor  to w h o m  he se l l s  ~them. 

" I  m a y  be  a c c u s e d  of  spec i a l  p l e a d i n g  in  u t t e r i n g  t h i s  w a r n i n g ,  ye t  a w a r n i n g  
needs  to be g i v e n  a g a i n s t  i n d i s c r i m i n a t e  l e n d i n g  a n d  i n d i s c r i m i n a t e  b o r r o w i n g . "  u 

The tide of lending reached its peak and started to recede in the 
late 1920!s. The early stages of the depression and the beginning 
of defaults marked the end of this amazing chapter in the annals 
~f American finance, s~ 

~21btd. 

. a ,B.g. ,  the payment by American bankers of $415,000 to Juan Leguia, the son of the 
Peruvian  President,  Proceedings before the Securities and Exchange Commission in the 
Mat ter  of the Readjustment  of External  Obligations and Protect ive Committees and  of  
Pi'ote'etive Organizations for Security Holders of the Republic of Peru, et al. (1935). a t  
205. 

This quotaUon appears in Hearings before Committee on Finance,  op. cir. supra  note 
11 ,  a t  25; "and in Repor t  of Committee on Banking and Currency, op. cir. supra  note 30, 
a t  125. 

~On abuses in the flotation of foreign bonds see, in addition to the Senate Report, op,  
c~t. supra note 30, Senator Hiram Johnson's speech, 75" Cong. Rec. 6052-6062 (1932), 
and Winkler, Foreign Bonds, An Autopsy (1933). 

114994 ° - - 3 7 ~ 2  
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The unsavory circumstances attending the issuance of many of 
these foreign bonds are matters of history. But their existence can- 
not be ignored in consldering the readjustment of the defaults which 
followed. In the first place, they colored the debtor's views towards 
its bond obligations; in fact, in some instances debtors have at- 
tempted to find justification in the bankers' conduct for the cessation 
of bond service and even for the delfiai of the validity of the debt. s6 
In the second place, the bankers shortly became the target of criti- 
cism by the purchasers of the bonds and by committees organized 
on default to .represent the bondholders. Furthermore bondholders 
and  protective committees have tried to find in the circumstances 
surrounding the issuance of the bonds a basis for rescission or dam- 
age suits against banliers. In  the third place, the self-same bankers 
who sold the bonds at times undertook to assume a commanding or 
dominating r01e in the readjustment, as representatives of the bond- 
holders. We develop the vice of that  practice hereafter. At  this 
point it is sufficient to note that  the problems arising out of these 
fraudulent acts and the enforcement of these claims by bondholders 
or their representatives cannot as a practical matter'be divorced from 
the readjustment of the debt i tself. .  

The defense of the American interest in these debts, scattered as 
they are over five continents and requiring in their readjustment 
negotiations with a score of foreign nations, has brought to light 
serious shortcomings in the various protective methods which have 
been employed to safeguard the American bondholder. When this 
Country entered the depression few persons had any considerable 
experience in handling the readjustment of defaulted foreign bond 
issues and the complex and unique problems thereby presented: The 
nature of these problems and how they differ from those of domestic 
default situations must be examined prior to any detailed study of 
the methods of handling them. ~ 

C. THE READJUSTMENT OF FOREIGN DEFAULT S 

Foreign bond defaults are handled by techniques differing in many 
respects from those employed in the domestic field. This is funda- 
mentally due to the fact that  in the foreign field there is a n  almost 
complete absence of feasible legal remedies available to the bond- 
hblders. The solution for a defaul t  is necessarily to be found in the  
adop t ion0 f  a voluntary arran'gement affected through.negotiation 
and compromise. In thi s connection, governmental  aid, through 
diplomatic intervention or otherwise, has been of assistance to the 

• a Op. t i t .  supra  note 10, a t  48-52.  
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bondholders. But in the last analysis, the negotiations have been 
• carried on by protective committees or other agencies acting on behalf 
~f  the bondholders. 

I. FoR~.mN LOAN DOCU~fEI~'TS: ABSENCE OF L~AL RE.~tEDrES 

The principal documents governing the issuance of foreign bonds 
are the loan contract between the debtor and the house of issue and 
the fiscal agency.agreement between the debtor and its fiscal agent. 
The latter is often the house Of issue or an affiliated corporation. In 
fact, of the 172 defaulted foreign bond issues listed in the annual 
report of the Foreign Bondholders Protective Council, Inc., for the 
year 1935, concerning which information with respect to fiscal agents 
is available, the house of issue is either the fiscal agent or co-fiscal 
agent ill 83 cases; in 32 cases a bank formerly an affiliate of or which 
had  other apparent connection with the house of issue is fiscal agent; 
while in only 57 cases is there no apparent connection between the 
fiscal agent and the house of issue. Where the loan calls for the 
al@ointment of a corporate trustee, there will also be a trust inden- 
ture. These documents set forth the conditions Under which the 
money is borrowed and is to be repaid, the security for the loan, if 
any,  and the terms under Which the fiscal agents administer their 
agency or the trustees their trust. 

The obligor government invariably promises unconditionally to 
pay the agreed interest on the bonds, the principal at maturi ty 
a n d t o  amortize the issue in a specified manner. To the fulfill- 
"ment 6f  this covefiant, it pledges its full faith a n d  'credit. I f  
the: ' ]ogn is unsecured a negat ive 'p ledge  covenant is often 
'i1~shrted. Of {he 172 foreign loans referred to above, 63 were 
'unsgcured .and Of these, 53 contained negative pledge clauses. 
Security in various fo~:ms is frequently gNen by the obligor. There 
may be granted a specific mortgage of physical property owned 
by the obligpr government; more frequently the security takes the 
form of a ple.dge or a charge on revenues accruing to the obhgor. 
Thus df the 172 loans previously referred to, 109 Were secured, and 
o f  thes% 70 were Secured by pledges of revenues while but 11 were 
secured by mortgages of physical prbperty only. ' Twenty-eight loans 
Were secured by both the mortgaging of physical property and the 
pledging of revenues. 

The legal provisions which create the security are set f0rth in 
meticulous detail. The provisions of the loan agreement between the 
R6public of  Peru £ncl J. ~. 'W. Seligma n & Co. and F. J. Lis/nan & 
Co., dated March 15, ~927, which secured an issue of 7% sinking 
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fund gold bonds, s7 illustrate some of the types of covenants and 
guarantees used in foreign loans. They were as follbws: 

"2. T h e  R e p u b l i c  p l edges  i t s  good f a i t h  a n d  c r e d i t  f o r  t h e  p r o m p t  p a y m e n t  
of  t h e  p r i n c i p a l  of, a n d  the  p r e m i u m  a nd  i n t e r e s t  upon,  t h e  bonds  a s  a n d  w h e n  
t he  s a m e  sha l l  b e c o m e  d u e  a n d  p a y a b l e  a n d  fo r  t h e  due  a n d  p u n c t u a l  p e r f o r m - '  
a n c e  of  a l l  t h e  o t h e r  c o v e n a n t s  a n d  a g r e e m e n t s ,  in t h i s  a g r e e m e n t  a n d  In '  t h e  

t r u s t  a g r e e m e n t  a n d  in the  bonds  c o n t a i n e d ,  to be  p e r f o r m e d  Or o b s e r v e d  by i t  ; 
a n d  c o v e n a n t s  t h a t  in c a s e  t h e  r e v e n u e s  h e r e i n a f t e r  p l ed g ed  as  s e c u r i t y  f o r  t h e  
bonds  sha l l  p r o v e  insuff ic ient  to m a k e  a n y  p a y m e n t s  to be m a d e  a s  p r o v i d e d  
h e r e i n  or  in t he  bonds ,  o r  in t he  t r u s t  a g r e e m e n t ,  i t  wil l  m a k e  up  such  def ic iency 

ou t  o f  i t s  o t h e r  r e v e n u e s .  
"3. As  s e c u r i t y  f o r  t he  p a y m e n t  of  the  p r i nc ipa l  of, an d  i n t e r e s t  upon,  the  

bonds ,  t h e  Repub l i c"  a g r e e s  to speci f ica l ly  pledge,  a n d  c r e a t e  a d i r ec t  f i r s t  l ien 
a n d  c h a r g e  upon,  a n d  h e r e b y  does p l edge  a n d  c r e a t e  a d i r e c t  f i rs t  l ien a n d  
c ! m r g e  upon,  t he  g ross  tobacco  r e v e n u e s  s u b j e c t  only  to the  l iens  or  c h a r g e s  

e x i s t i n g  t h e r e o n  in f a v o r  of  t he  o u t s t a n d i n g  8 p e r c e n t  bo n d s  of  1924, the  bu i l d ing  
no tes ,  t h e  m a c h i n e r y  no t e s  a n d  the  s e c u re d  gold n o t e s ;  * * * 

"4. T h e  R e p u b l i c  c o v e n a n t s  t h a t  so long  as  a n y  of  t he  bonds  a r e  o u t s t a n d i n g  
i t  wi l l  no t  r educe ,  abol i sh ,  Or in a n y  m a n n e r  i m p a i r ,  o r  p e r m i t  the  r educ t ion ,  
abo l i t ion ,  o r  i m p a i r m e n t  of, t h e  g ross  tobacco  r e v e n u e s  a s  e x i s t i n g  a t  t h e  d a t e  
of  t h i s  a g r e e m e n t ,  o r  abo l i sh  or  i m p a i r  t he  tobacco  m o n o p o l y  or  in a n y  o t h e r  

m a n n e r  i m p a i r ,  o r  p e r m i t  t he  i m p a i r m e n t  of, t he  s e c u r i t y  of  t h e  bonds.  
"5. * * * T h e  . p r i nc ipa l  of, p r e m i u m  on, a n d  i n t e r e s t  of  the  b o n d s  of  

1927  sha l l  be  p a i d  in t i m e  of  w a r  a s  wel l  a s  in t i m e  of  p eace  a n d  w h e t h e r  t h e  
h o l d e r s  be c i t i zens  o r  r e s iden t§  of  a f r i e n d l y  or  of  a hos t i l e  s t a t e ,  an d  sha l l  be 
pa id  w i t h o u t  deduc t i on  o r  d i m i n u t i o n  fo r  a n y  t axes ,  a s s e s s m e n t s ,  c h a r g e s ,  or  
d u t i e s  of  a n y  n a t u r e ,  now o r  a t  a n y  t i m e  h e r e a f t e r  l ev ied  o r  i m p o s e d  by the  
R e p u b l i c ,  o r  a n y  S ta te ,  p rov ince ,  m u n i c i p a l i t y  or  o t h e r  t a x i n g  a u t h o r i t y  t h e r e o f  

or  t h e r e i n . "  ,8 

In some cases of secured loans, particularly where secured by 
physical property, the documents spell out the steps which creditors 
m a y  take to realize on the value of the security by foreclosure or  by 
reduction to possession. These and other provisions contained in the 
icon documents specifying thebondholders '  rights and remedies are set 
forth, in the conventional language of the domestic loan agreements, 
bu t  a re  coupled with a jgrgon of new, phrases to cover additional as- 
pects pecuiiar to interngtional finance. These provisions: give the aP- 
pearance of affording the bondholders the protect.ion o f  ironclad cove- 
nants. The protection to be had f r o m  these agreements, however, 
is illusory, For, a s  we have stated, a. significant characteristic of a 
bond claim against g foreign government is the absence of any legal 
remedies which as a feasible matter  the creditors can enforce by 
court action. ~ 

r The activities of protective committees for this a nd  other Peruvian loans will  be 
developed subsequently in this report. 

u Op. tit. sizpru note 33, Commission's.Exhibit No. 48, a t  1367. 
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An important  factor in this situation is the immunity of a sovereign 
foreign government from suit without its consent2 9 And even if such 
consent be forthcoming the creditor has not improved his position 
materially by obtaining a judgment against the obligor country, 
as no legal machinery is ordinarily available for  the collection of the 
judgment. He merely has altered the form of his claim2 ° Edwin 

This doctrine has frequently been applied by the United States courts. P~'tncipaHty 
of Monaco v. State of Mtsstsslppi, 292 U. S. 313, 321, 330 (1934) ; Dexter & Carpenter, 
Inc., v. KungIig Jarnvagsstyrelscn, 43 F .  (2d) 705 (C. C. A. 2d, 1930) ; Beers v. ,State of 
Arkansas, 20 Howard 527, 529 (U. S. 1857) ; Oliver Amc,'ican Trading Co.,. Inc., v. 
¢Jove~fnment of the United 8totes o] Mex/co, 5 F. (2d) 659 (C. C. A. 2d; 1924) ; Galloptn 
v. Winsor, 251 N. Y. Supp. 448 ( l s t  Dept. 1931) ; Ezra v. L~mont, 268 N. Y. Supp. 222 
(Sup. Ct. 1933) ; Hassard v. UniTed States of Mexico, 61 N. Y. Supp. 939 ( l s t  Dept. 
1899) ; The Schooner Exelv~ngs v. McFoddon, 7 Craneh 116 (U. S. 1812) ; Molina v. 
Comiston Rcguladoru del Mercado de ttencquen, 91 N. J. L. 382, 108 Atl. 396 (1918) ; 
Mason v. Intercolonial Railway o] Canada, 197 Mass. 349, 83 N. E. 876 (1908) ; (1931) 
40 Yale L. J. 786. 

Statutory consent to sue the United States in contract, with some exceptions, w a s  

granted by the creation of the United States Court of Claims in the year 1855. 10 U. S. 
Stat. 612. At that  time the Jurisdiction of the E, court included .the r i g h t ' t o  "hear  and 
determine all claims founded upon any l aw  of Congress, or upon any regulation of an 
executive department, or upon any contract, express or implied, with t he  government 
of the~ United States, which may be suggested to it * * *; and also all claims 
which may be referred to said Court by either house of Congress." /bid. At the present 
time, the court has Jurisdiction, among others set forth in the b.mended statute, "to 
bear and determine" : 

"* * * All Claims (except for pensions,), founded .upon, the Constitution of the 
United States or any, law. of Congress, upon any regulation of an executive department,  
upon 'any  contract, express or implied, with the Government of the United States, or for 
damages, liquidated o r  uniiquidated, ill cases nat sounding in tort,, in respect o f  which 
claims the par ty  would be entitled to redress against  the United States either .in a cour~ 
of law, equity, or admiralty if the United States were suable: Provided, harasser. That  
nothing in this section shall be construed as giving to the said court Jurisdiction to hear 
and determine claims growing out of the late civil war, and commonly known as 'war  
claims', or to hear and determine other claims which~ prior to March 3, 1887, had been 
rejected or reported on adversely by any court, department,, or commission authorized 
to hear and determine the s a m e . "  28 U. S. C: A~ § 250: 

The United States Court of' Claims was established, among other purposes, to remove 
the bar of the nonsuabLlity of the United "States. Sioux City ~ S t .  Paul Ry. ~o. v. 
United States, 30 Fed. 610 (C. C. Iowa, 188L I t  should be noted, that in every, case 
in which the Court of Claims has Jurisdiction, the. district courts of  the United Stdtes 
have a like Jurisdiction, limited however, to actionsj on claims not exceeding the sum 
of $10,000. 28 U. S. C.'A. § 41 (20). "8ocht8 v. United States, 266 Fed. 446 (E. D. Pa., 
1920). 

But the principle of immunity from legal proceedings does not extend to corporations 
organized Under the laws of foreign governments. Coals v. Soctdt~ Cooperative Su~ssc Des 
Charbons, Basle,~ 21 F. (2d) 150 (S. D. N. Y.. 192 I ) ;  United S t a t e s  v: Deutsches 
Kal~syndikat OeselZschaft, 31 F. (2d) 199 (S. D. N. Y., 1929);  Molina v. Com~sion 
Reguladora dcl Mercado ds Henequen, s~tp~'a, at  386 et seq.," P62rry v. Norddeutschsr 
Lloyd, 268 N. Y. Supp. 525 (Mum Ct.,. 1934), aff'd without opinion by App. Term, 1st 
Dept. (unreported) ; Central Hanover Bank and Trust Co. v. Siomens d t talske Aktien. 
gcsellscha]t, 15 F. Supp. 927 (S. D. N. Y., 1936) ; Holzer v. Deutsche Rcichsbahn Oesclb 
schaft, 289 N: Y. Supp'. 943. 944-945, 290 N. Y. Supp: 181, 196-198 .(Sup. Ct., 1930);  
(1936) 45 Yale L. J. 1463, 1464~ 

4°The case of Dexter d. Carpenter, Inv., v. Kunglig Jarnvagastyrclsen) supra note 39, 
affords an illustration of the inefficacy of  a Judgment obtained nghinst a foreiga govern- 
ment. In that  case, proceedings supplementary to execution were instituted by the 
plaintiff, a Judgment creditor, against the Swedish S t a t e  Railways (considered by  all 
parties as a par t  of the Swedish Government and in no way a distinct entity from the 
Swedish Government),  Judgment debtor. The Judgment had been rendered following, the 
failure of the Swedish Government to file a proper plea. of immuni ty:  An order of 
a t tachment  was levied against  the property in the United States'. of tim Kingdom of 
Sweden after  execution had been issued, on, the Judgment. The order o f . a t t achmen t , and  
wrlt  of execution were vacated on application of the Envoy Extraordinary and Minister 
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M. Borchard, an authority on international law,  h~s described the. 
inability of bondholders to effectcollection by means of judicial  
process : 

" W h i l e  m o s t  s t a t e s  n o w  f r e e l y  s u b j e c t  t h e m s e l v e s  to s u i t  in c a se s  of  o r ( l i n a ry  
c o n t r a c t s ,  m a n y  s t a t e s  s t i l l  dec l ine  to e x t e n d  th i s  r i g h t  so f a r  a s  t h e  pulSlie: 

d e b t  is conce rned .  

" A g a i n ,  a s  the  publ ic  l oan  is  c r e a t e d  by  leg i s la t ion ,  a n  ac t  of 'sovereib°~aty, so, 
i t  m a y  be s u s p e n d e d ,  r e d u c e d  o r  e v e n  r e p u d i a t e d  by  a s i m i l a r  a c t  of  sove r -  
e ign ty ,  by  w h i c h  the  n a t i o n a l  c o u r t s  a r e  bound.  T h e  c r ed i to r ,  t h e r e f o r e ,  is: 
J u r i d i c a l l y  opposed  to a s o v e r e i g n  w h o  m a y  With per fe ' c t  l e g a l i t y ,  by a n  a c t  
of  s o v e r e i g n t y ,  d e p r i v e  h i m  of  h is  s u b s t a n t i v e  r i g h t  an d  of  h i s  r e m e d y .  In.  
o t h e r  w o r d s ,  the  s t a t e  in the  e x e r c i s e  of i ts  s o v e r e i g n  p o w e r s  m a y  r e g u l a t e  the. 
e x e c u t i o n  of  i ts  c o n t r a c t  of  l oan  in a n y  m a n n e r  c o n f o r m a b l e  w i t h  i ts  publ ic  
i n t e r e s t .  A g a i n ,  t he  i m p r o b a b i l i t y  in m a n y  s t a t e s  of  s e c u r i n g  a n  i m p a r t i a l  
j u d i c i a l  d e t e i ' m i n a t i o n  by  n a t i o n a l  c o u r t s  in cases  of  th i s  k ind  m a k e s  the. 
c r e d i t o r ' s  pos i t ion  p r e c a r i o u s .  To  sue  t h e  d e b t o r  s t a t e  on a publ ic  loan,  t h e r e -  
fore ,  is p r a c t i c a l l y  useless .  T h e r e  a r e  s o m e  s t a t e s  w h o s e  n a t i o n a l  c o u r t s  m i g h t  

g r a n t  a c r e d i t o r  re l ief .  T h e s e  a r e  the  s t a t e s  t h a t  a r e  n e v e r  sued  on their-  
n a t i o n a l  debts .  

~$ #$ $ w : ' $ w 

" I f  t h e r e  w e r e  s t i l l  a n y  d o u b t  a s  to the  i m p r a c t i c a b i l i t y  of  r e l i e f  by su i t  
a g a i n s t  a f o r e i g n  g o v e r m n e n t  in [ i t s ]  m u n i c i p a l  cour t s ,  i t  ~vould b e  dispel le( t  
by  t he  c e r t a i n t y  t h a t  e x e c u t i o n  o f  t he  J u d g m e n t ,  even  if  o b t a in ab l e ,  is p r ac -  
t i c a l l y  imposs ib le .  * * * E v e n  a t t a c h m e n t  a nd  g a r n i s h m e n t  p roceed ings .  
a g a i n s t  t he  m o v a b l e  p r o p e r t y  of  f o r e i g n  s o v e r e i g n s  a r e  a l m o s t  u n i f o r m l y  d is -  
m i s s e d .  ' ' e  

Plenipotentiary of Sweden by the District Court of the United States for the Southern, 
District of New York. The Judgment creditor appealed to the Circuit Court Of' Appeals. 
The la t ter  court in confirming the order appealed from s ta ted:  
• " In  such cases, when Judgment has been rendered and the liability Judiciall~ ascertained, 
the power of the courts ends and the sovereign is at  liberty to determine for i tself  
whether or not to pay the Judgment * * *. 

" I t  is regrettable tha t  Sweden may thus escape payment of a valid Judgment against 
it * * *. I t  is hoped that  the Jud~nent n~' o11r courts will be respected and payment ~ 
made by the Swedish government."  Id., at  709, 710. ' 

See also Mason v. Intercolonial Railway of Canada, 197 Mass. 349, 83 N. E. 876 (1908) ;' 
Hasswrd v. United grate8 of Me~lco, supra note 39, at  940, wherein it was stated, "So 
far  as Jurisdiction is concerned the~e is no difference between suits against a sovereign 
directly and suits against its property." 

In an article, Foreign Bondholders Pr()tecttve Organizations. by William H. Wynne and 
Edwin M. Borchard (1933) 43 Yale L. J. 281, 282, introduced as Commission's Exhibit' 
No. 86 in Proceedings before the Securities and Exchange Commission in the Matter 
of Bopdholders' Protective Committees fo r  the Republic of E1 Salvador (1935), it is 
stated : 

'!The holders of the defaulted bonds of a foreign state occupy a peculiar position. They" 
cannot sue In the bondholders' state, nor, even where foreign governments permit them- 
selves to be sued, have they any effective remedy in the courts of the foreign 
country * * *. . ' " 

".~ governmental  default is quite different from any other. Tbe creditor cannot obtain 
Judgment against and levy execution upon a debtor government, nor can he take over 
the management  nf its affairs The functioning of the debtor government"cannot  be im- 
paired, so tha t  the creditor is perforce driven to negotiate and make such adjustments 
a s  he can." 
• Also see Edwin M. Borchard, Contractual Claims in Internat ional  Law (1913) 13 Col: 
L. Rev. 457, 481 ; Amos A. Hershey, Essentials o f  Internat ional  Public Law and Organiza- 
t i o n  ( 1 9 2 7 ) ,  a t  261-264. 

e Borchard, The Diplomatic Protection of Citizens Abroad (1928), a t  805; 807. 
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Mr. Borchard concludes that  "it  is thus apparent  that  national 
municipal courts~ either of the debtor state or of the country of the 
creditor, are unable to secure the unpaid creditor any remedy. , ,4 .~ 

Another writer has concluded that  "proceedings before American 
and foreign law courts are thus  Of very limited importance in the 
protection of foreign bondholders." ~s 

The promise to allocate certain revenues to the payment  of bond 
service ordinarily avails the bondhol.der.s little or nothing. Should 
the obliger nation refuse o r  f a i l t o  make the allocation, no legal 
sanction ordinarily exists to compel the obliger to comply with this 
covenant for  the protection of its creditors. 

Nor does the mortgaging of physical proper ty  as security for  the 
bond issues material ly improve the bondholder's legal status upon 
default  as no effective legal machinery is available to him to ~ore- 
close a mortgage or a lien on property2 ' The only courts which 
have jurisdiction to enter the foreclosure decree are those of the 
debtor itself. While these courts may as a theoretical mat ter  be 
open to the foreign bondholders to  foreclose ~ on the mortgaged prop- 
er ty of a foreign municipali ty or other political subdivision of lesser 
dignity than a sovereign fbreign government¢ s as a practical matter  

Id., at  308. 
~SQuindry, Bonds and Bondholders (1934), Vol. II ,  Ch. 21;  Ernest  H. Fellehenfeld, 

Rights and Remedies of Holders of Foreign Bonds, sec. 661, a t  225. 
" While the inability of th'e bondholders to reduce the pledged security to possession 

prevents their  forcing the debtor to observe the terms of the pledge, a security provision 
may be of some value to th e bondholders in strengthening their bargaining position in 
negotiating debt settlements. In fact Mr. Borchard finds from the history of debt 
adjustments  that  although securit3; provisions are not an assurance of uninterrupted 
service they are an aid in obtaining a preference at  time of readjustment.  Proceedings 
before the Securities and Exchange Commission in .the Matter  of Bondholders Protective 
Committees for the Republic of El Salvador (1935), at  427 ; Commission's Exhibit No. 87, 
at  150-152. Thus in the case of Buenos Aires{ the pledge of revenues for one of the 
dollar loans apparently placed the Foreign Bondholders Protective Council, Inc., in a suffi- 
ciently strong bargaining position to den~and and receive substitute security upon the 
readjustment  of the default. See th]ra see, IV, B, 2 ,  d.' Allen W. Dulles, of the law 
firm of Sullivan & Cromwell, however, regards the ordinary pledge of revenues as of 
little value even in negotiating n debt settlement.. See his testimony Infra this sectlom 

Prior to default a pledge of revenues may be of value. A pledge of all available 
revenues under existing ]ORriS might prevent overborrowlng by weak states. Madden, op. 
clt. supra note 5, at 217. Furthermore, under more stable economic conditions than 
have existed for the past years, a pledge of revenues may restrain the debtor government 
from defaulting, or enable it more readily to 'resist pressure from its citizens to default. 

See Institute of International Finance, Bull. NO. 22 (1929), at ~8, stating: 

"In a n~mber" of countrles~ however (not in the United Sts.tes)i the states and 
provinces can be Sued; for example : the provinces of Argentina, despite provisions 
to the contrary in. some of the provincial constitutions, c a b b e  "sned before the Supreme 
Court of Argentina and decisions against them are enforceable. In almost every country 
municipalities can be sued and Judgment against t h e m  can be enforced. In the event 
of default, therefore, cour t  adtion c/th be brought in many cases aga in s t  provinces and 
municipalities whose bonds are secured by a pledge of revenues." 

See Principality el Monaco v. 8tale o~ Misslsslpp L supra nol;e 39, in which Monaco 
sought leave to sue Mississippi 'to collect on its defaulted bonds which the plaintiff 
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the remedy cannot feasibly be pursued. In most cases the mortgaged 
property serves as an adjunct o~ the debtor in the performance of 
a governmental service to its citizens. Thus, for exampl% the secur- 
ity may be a governmentally owned and operated power plant: The 
difficulties inherent in the creditors seizing a power plant in a foreign 
state and operating or selling it for their benefit are sufficient to 
persuade the bondholders in most cases to forsake such remedy 
and proceed by negotiation. Whether a foreign government, if a 
judgment of foreclosure is entered, would provide the means for its 
execution is not known as this Commission's attention has not been 
drawn to any case where such remedy has been pursued. 4s It  is 
apparent that any foreign state would regard such attempt as an 
affront to its dignity and an interference with its sovereignty2 7 

held. The Supreme Cour t  in denying  leave held that ,a  State of the United States being 
a sovereign government  may not  be sued without its consent. 

To the same effect bolding that  a State of the United States may not  be sued without 
its consent, see Beer8 v. 8tare  of Arkansas ,  supra note 39 ; Oliver American Trading Co., 
Inv.,  v. (~overnment of  the United t~tates of Mexico, supra note 39. 

However, in the United States a local pol i t ical  subdiv is ion  of a S t a t e  though it may 
have been invested wi th  governmental power by a State,~ may be b r o u g h t  in to  cour t  
against its wil l  to answer  to a contract  c l a i m .  A s h t o n  v. Cameron County  W a t e r  Imp.  

Dist .  No. 1, 298 U. S. 513 (1936) (d i ssen t ing  opinion of Jus t ice  Cardozo) ; The County of  
Lincoln v. Luning ,  133 U. S. 529 (1890) ;  Hopkins  v. Clcmson Agricul tural  College o~ 
8 o u t h  Carolina, 221 U. S. 636, 645 (191]) .  See sttpra in text as to actions for mandamus  
or i n junc t ion  and as to enforceabi l i ty  of Judgments  agains t municipalities: 

A munic ipa l  corporat ion,  however, is generally immune from l i a b i l i t y  in tort resulting 
f rom per formance  of its.  " g o v e r n m e n t a l "  duties unless  liability is specially imposed by 
statute, but  such i m m u n i t y  ord inar i ly  does not  exist  in  case of tort commit ted  in per- 
formance of " n o n . g o v e r n m e n t a r '  functions.  McQui)lan, The Law of Munic ipa l  Corpora- 
t ion  (2nd ed., 1928) VoL 6, sec. 2792-2793;  WeDh v. The  Village of Rut land,  56 Vt. 228 
(1883).  

,6 One bondholders  committee for foreign bonds apparently is of the opinion that bond- 
holders '  In teres ts  can be fur thered  by resor t ing  to legal act ions  ' inc lud ing  foreclosure 
a g a i n s t  foreign obligers .  The Colombian bondholders  committees,  through L. E: de S. 
Hoover,  their secretary, announced in the press that the committees 
"are. p repa r ing  to call  upon the trustees and fiscal agents to take steps "provided for 
in  the trust' indentures in the event of defaults, by declar ing the bonds due and payable 

$ * * in  fu l l  and, if  payments are not  made tO take foreclosure proceedings . 
"* * * . Legal  steps can properly be taken against Agr icu l tu ra l  Mor tgage  Bank. as 

well  as the Mortgage  Banks,  to enforce the r igh t s  of the bondholders  by e i ther  a suit 
tn the Colombian cour ts  or by a request for the appointment of a receiver for the 

respective banks, it Is stated." N . Y .  Times, Apr. 26. 1936. 

I t  was  also stated that "actual suit~ against the Colombian Gove rnmen t  on its direct 
obligations cannot  be taken without its consent because of the sovereign right of the 
Republ ic ."  /b /d .  

On Oct. 26, 1936, the secretary in a notice to bondholders  stated that the committees 
" h a v e  received the .op in ion  of competent  Colombian counsel to the effect that legal 
proceedings may be successfully i n s t i t u t ed  in the Colombian courts  for the col lect ion,  of 
the* matured unpaid arrears coupons detached from the external bonds of the v a r i o u s  
Departments and Municipalities." A similar statement was  made respecting the en- 
forcement  of a pledge of shares  of stock of a munic ipa l  power company as security 
for the bonds of the city of Bogota,  Colombia. Notices to Bondholders,  Sept. 17, 1936, 
and Sept. 28, 1936. I t  has  been reported that the committees have decided to proceed 
with legal  a e r i e ,  against the Department of A n t l o q u i a  in the Colombian courts  to collect 
matured coupons. N. Y. Times, Oct. 23, 1936. I t  was also reported that collections 
so made in Colombian pesos would be remi t ted  in do l la rs  when permission could he 
obtained from the board which controls Colombian foreign exchange, lbld. 

• r The considerations discussed in the text  would not apply to a foreign pr iva te  car- 
porat ion,  even though  its foreign obligations had been guaranteed by its government .  
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The testimony of Allen W. Dulles, a partner of the firm of Sul- 
livan & Cromwell, concerning protective provisions in loan agree- 
ments, is of particular interest as that firm has drawn many such 
foreign bond contracts. At  a hearing before this Commission wher~ 
some aspects of the default on bonds of the Republic of. Chile were 
being examined, he testified: 

"So f a r  as  t h e s e  p r o t e c t i v e  p r o v i s i o n s  a r e  c o n c e r n e d ,  t h e y  a r e  w h a t  w e  ca l l  
'boi ler  plate ' ,  a nd  I f r a n k l y  f ee l ,  f r o m  p a s t  h i s t o r y ,  t h e y  a r e  n o t  w o r t h  the  
p a p e r  t h e y  a r e  w r i t t e n  on, e i t h e r  f r o m  the  p o i n t  o f  v i e w  o f  the  b o r r o w e r  or  
f r o m  the  po in t  o f  v i e w  o f  the  l e n d e r . " a  

And at a later point he added: 

" T h e r e  a r e  c e r t a i n  f e a t u r e s  o f  t h e s e  a g r e e m e n t s  t h a t  a r e  bo i l er  p la te .  
W h e t h e r  i t  i s  good  or  bad  I don' t  k n o w ,  but  i t  h a s  a p p e a r e d  in t h e s e  a g r e e m e n t s  
f o r  a g r e a t  m a n y  years ,  a n d  v e r y  l i t t l e  o f  i t  has  v a l u e  today ."  ,0 

The situation with respect to domestic bonds is, of course, quite 
different. The courts are open to creditors of a domestic private 
corporation for the enforcement of their claims. UMess receivership, 
bankruptcy, or statutory reorganization proceedings stay the cred- 
itor's hand, judgment will be entered and the sheriff will levy execu- 
tion on the debtor's assets. In the case of municipal corporations, 
it is true that under the law Of most States, either by specific Statu- 
tory provision or by judicial decision, the property of a public cor- 
poration presently devoted to a public use and appropriated to that 
end  is exempt from execution at a suit of a holder of a defaulted 
municipal obligation, so Nor are the assets of the citizens of the de- 
faulted municipality subject to levy of execution in such instance in 
most States. An exception, ]iowever, obtains in the New England 
States. In those States, the creditor of a town or other quasi-public 
corporation, and in some instances of a city, may levy execution 
against the p~ivate property of the inhabitants of t h e  debtor entity 
to satisfy a judgment against the latter, sl But the creditors of mu- 
nicipalities outside of the New England States are by no means help- 
less. They can resort to a writ of mandamus, or in special cases, to 
a petition for'a mandatory injunction, to compel the payment o'f 
suiplus funds, or to compel the levy and collection of a tax. But 
even here, as we have shown, these remedies are capable, as a practi- 
cal matter, o f  playing but an ancillary role to negotiation~ 'for 
readjustments through refunding2 2 

Op. cir. supra note 33, at  1139, 
'a id . ,  at 1143. 
~°See Part IV o{ this 'report ,  Committees for the Holders of Municipal and Quasi- 

Municipal Obligations (1936) ,  at  16-17.  
Id. ,  a t  17. 

~2 Id.,  at 16-26.  
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In the case of private domestic corporations, to be sure, the sheriff 
seldom levies execution on the plant and equipment of a company 
which is unable to service its bonded indebtedness. Receivership, 
bankruptcy,-or reorganization proceedings will intervene. But  all 
these proceedings .providing for the ultimate settlement of the credi- 
tors' claims by liquidation or reorganization, whether authorized, by 
statute or based on the fundamental powers of a court of equity, have 
as one of their principal objectiYes the prevention of a race of dili- 
gence among creditors for the seizure of the debtor's assets. Other 
legal rights and remedies enforceable by the courts are substituted 
for the r i g h t  to levy execution. A domestic corporation cannot 
ordinarily remain for long in default on its bonded debt without find- 
ing itself involved in court proceedings. 

Edwin M. Borchard has summarized the difference between private 
debts and government debts as follows: 

"* * * I n  t h e  c a s e  o f  a n  i n s o l v e n t  i n d i v i d u a l  w h o  goes  In to  b a n k r u p t c y ,  a l l  
h i s  p r o p e r t y ,  w i t h  t r i f l i n g  e x c e p t i o n s ,  b e c o m e s  s u b j e c t  to  a t t a c h m e n t  a n d  s a l e  
f o r  t h e  bene f i t  o f  c r e d i t o r s  ; in t h e  c a s e  of  a p r i v a t e  c o r p o r a t i o n  a l l  t h e  p r o p e r t y  
m a y  be  so ld .  T h e  s t a t e  i s  s u b j e c t  to  n o  J u d i c i a l  f o r u m ,  c a n n o t  be  c o m p e l l e d  
to  p a y  e x c e p t  t h r o u g h  t h e  n e e d  f o r  c r e d i t  o r  t h r o u g h  d i p l o m a t i c  p o l i t i c a l  ~)res- 
sure,-  a n d  i t s  a s s e t s  a r e  n o t  a t  t h e  d i s p o s a l  o f  i t s  u n p a i d  c r e d i t o r s .  * * * "~* 

I t  is probable that the grea't mass of purchasers of foreign bonds 
were quite unaware of the weaknesses inherent: in these foreign bond 
issues. I t  is certain that most bond buyers did not read the le'ngthy 
legal documents pursuant to which •the bonds were issued; if read, 
.they probably would not have been understood. But  it Was the 
practice to emphasize in the l~rospectuses the protecti~;e'and security 
provisions of the loan agreements. They were thus brought directly 
to the attention of  the buyers . .Fur thermore ,  editors of investment 
m~tnuals and services turned to. the original documeilts for  Confirma- 
tion and summarized t h e m i n  books Of reference. In  news columns 
the vital passages were passed on to the financial community and to 
the public. 

The buyer learhed of the numerous provisions of the issue inserted 
fo r  his apparent  protection. But  he did not learn Of their ineffec- 
tiveness, l i e  was not advised that, to use Mr. Dulles' phrase, they 
.were ~'boilerplate." Prospectuses of the bankers contained nothing 
to' warn :him of this: I t  may be wondered whether .foreign bonds 
could have been sold in such staggerihg amounts even in the specu- 
lative era of the 1920's if  the bankers had disclosed to their customers 
the virtual impossibility of obtaining legal redress agains.t defaulting 
nations. .. 

m Borchard,  address  In ternat ional  Loans and  In te rna t iona l  Law, ,before American 
Society of In te rna t iona l  Law, Proceedings before  the  S e c u r i t i e s  and  Exchange Commis- 
sion in the Mat te r  of Bondholders  Protect ive Committees for  Republic of E1 Salvador 
(1935), Commission's Exhibi t  No. 87, a t  140. 
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The prospe'ctus would l ay  particular emphasis on any security for  
or  pledge under the loan, and served to inculcate the belief that such 
SecUrity or pledge possessed as great legal validity as a security under 
domestic bond issues. But  the holder of a defaulted foreign bond, 
as we have stated, is without feasible remedy to enforce his rights 
to  such security or pledge. As one writer on foreign bonds has said : 

" T h e  e x i s t i n g  s y s t e m  o f  d r a f t s m a n s h i p  is  n o t  m e r e l y  i n a d e q u a t e  i n  n o t  p ro ,  
: r i d i n g  a g a i n s t  a l l  m a j o r  r i s k s  a n d  i n  n o t  p r o v i d i n g  su f f i c i en t  p r o t e c t i o n  f o r  t h e  
f u t u r e ,  b u t  i s  p a r t l y  to  b l a m e  f o r  t h e  p u r c h a s e  b y  t h e  p u b l i c  o f  f o r e i g n  
b o n d s  w h i c h  w e r e  u n s a f e  i n v e s t m e n t s  f r o m  t h e  o u t s e t .  T h e  i n s u f f i c i e n t  a n a l y s i s  
o f  r i s k s  c o n c e a l s  f r o m  t h e  p u b i i c  c e r t a i n  d a n g e r s  w h i c h  b e c o m e  a p p a r e n t  i f  a 
• c l a u s e  m e n t i o n  s t h e m .  T h e  p u b l i c  b o u g h t  m a n y  l o a n s  b e c a u s e  i t  w a s  t h o u g h t  
t h a t  t h e y  w e r e  s e c u r e d  b y  t h e  e q u i v a l e n t  o f  a v a l u a b l e  m o r t g a g e ;  i n  r e a l i t y  
. m a n y  p l e d g e s  a n d  c h a r g e s  p r o v i d e d  f o r  in  g o v e r n m e n t  l o a n s  a m o u n t e d  o n l y  
t o  a d d i t i o n a l  p r o m i s e s  w h i c h  d i d  n o t  e v e n  a f f o r d  a c l e a r  p r i o r i t y  in  "case 
o f  b a n k r u p t c y .  A n  u n s o u n d  p s y c h o l o g y  w a s  c u l t i v a t e d  b e c a u s e  t h e  p u b l i c  w a s  
t a u g h t  to  r e l y  o n  s e c u r i t y  p r o v i s i o n s  I n s t e a d  o f  i n v e s t i g a t i n g  t h e  p a y i n g  
c a p a c i t y  a n d  r e l i a b i i i t y  o f  t h e  d e b t o r  c o u n t r y .  W i t h o u t  t h e  n a m e s  ' s e c u r e d  
l o a n '  t h e  p u b l i c  w o u l d  p r o b a b l y  h a v e  r e f u s e d  to  b u y  b o n d s  o f  c o u n t r i e s  w i t h  
w h i c h  i t  w a s  e n t i r e l y  u n f a m i l i a r .  I t  w o u l d  a l s o  h a v e  r e a l i z e d  t h a t  f e w  s e c u r i t y  
p r o v i s i o n s  wi l l  d o  m o r e  t h a n  s a l v a g e  a f r a c t i o n  in  c a s e  o f  r e a l  d i s t r e s s . "  u 

And Edwin M. Borchard, in testifying before this Commission as an 
expert  On the legal aspects of international loans, desb~ibed fur ther  
the ineffectiveness of security clauses, except in those cases where 
the bondholders themselves collect the pledged revenues through 
a collection agency which enjoys the protection of the i r  government: 

• "Q .  C o u l d  y o u  d i s c u s s  b r i e f l y  t h e  d i f f e r e n t  t y p e s  o f  f o r e i g n l o a n s ,  t h a t  is ,  I 
. ~ s sume  t h a t  t h e r e  l s , a  c l a s s  o f  f o r e i g n  l o a n s  w h i c h  .is u n s e c u r e d ,  r e l y i n g  o n  
t h e  g o o d  f a i t h  a n d  c r e d i t  o f  t h e  o b l i g o r  g o v e r n m e n t ?  

':A 'Yes  . 

Q :  T h e r e  a r e  o t h d r  l o a n s  Which  c a i r y  speci f ic  se~curi ty? 
'~k. Yes: * * * 

• !Q . .Ar id  suc l i  s e c u r i t y  m a y  t a k e  t h e : f o r m  of  a ' s p e c i f i c  p l e d g e  o f , c e r t a i n  
r e v e n u e s  ? 

• A. Yes .  
Q'. S u c h  a s  c u s t o m s  r e v e n u e s ?  

A. Y e s ;  in  L ~ t i n  A m e r i c a  i t  1§ u ' sua l ly  c u s t o m s  r e v e n u e .  
Q. C e r t a i n  t a ~ e s ?  , 

• A'. Yes .  

.m Quindry,  o p .  v i t .  s u p r a  note 43, sec. 637. 
• Gi~orge Nebolsine; a re'ember' of the New York bar,  has suggested tha t  provision be ma~lo 

• In fu tu re  foreign bond i~sues" ~for a rb i t ra t ion  of disputes b'etween .the debtor government  
and the bondholders. Am. Soc. Int .  Law, Proceedings 1934, a t  155. See Quindry, s u p r a ,  
sec. 664. Mr. Borchard  testified a t  a hear ing  before this Commission:  

"Q. * * * Do you .think t ha t  arbi t ra t ion could profitably be used * * * as a 
method of reduc ing  defau l t s?  . . . .  • 

A. Yes ; I do, both 'on the legal side and  on t h e  e c o n o m i c  s ide .  
In  effect, the Council of Foreign Bondholders in England does in i ts  objective capacity,  

a c t  in  a quas i -arbi t ra l  capaci ty ,  taking account  of the needs of the debtor, and  of the 
requirements of the credi tor ."  Proceedings before the Securities and Exchange Commls- 

• nion in the Ma t t e r  of Bondholders  Protec t ive  Committees for Republic of El Sa lvador  
(1935), a t  434. 
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Q. In r a r e  cases the secur i ty  t akes  the form of a specific mor tgage  on 

proper ty?  
A. R a r e l y ;  but  occas ional ly  i t  has. Tha t  was  the 19th cen tury  pract ice,  more  

t h a n  the 20th. 
Q. W'hat  i s " the  genera l  va lue  of the secur i ty  to the ho lde r s  of the bonds? 
A. V, rdll, t h a t  va r i e s  wi th  the case. In  .principle I would  say  so f a r  as  the 

i m m e d i a t e  collection of the secur i ty  goes, when a count ry  goes in to  defaul l  
i t  is  not  grea t ,  un less  the credi tors ,  the boudholders  themselves,  as  in the 
cases  of Egypt ,  Greece, Turkey,  Nicaragua ,  Ha i t i ,  and  Santo Dom'ingo have  
t h e i r  own a d m i n i s t r a t i o n  to collect the  revenue, and  tha t  col lect ing agency 
has  the pro tec t ion  of s t rong  government .  I n  t h a t  event  the secur i ty  ha s  an  
~mmediate  value,  bu t  where  t h a t  does not exist ,  then  the va lue  of the secur i ty  
is  m a i n l y  for  i t s  i nd i r ec t  a id  in ob ta in ing  preference  in  the  r eo rgan iza t ion  of 
the debt, and  there,  I th ink,  i t  has  some value,  as  exper iences  of r eo rgan iza t ion  
would  ind ica te .  

Q. T h a t  is, i t  is only in  the ra re  case t h a t  Creditors have  the ab i l i t y  or the  
oppo r tun i t y  to reduce the secur i ty  to possession? 

A. T h a t  is  t rue.  W h e r e  they speak of a pledge, i t  is not  r ea l ly  a pledge, 
because  the  credi tor ,  as  a rule, ge ts  nothing.  I t  i s  a misuomer,  therefore ,  t o  

use  the l e g a l ' t e r m  "pledge. '  
Q. T h a t  term, however ,  was  used in  fore ign  bond prospectuses?  
A. Yes ;  by cour tesy.  
Q. You th ink  t h a t  the  use of the word  m a y  have  tended  to m i s l ead  the 

publ ic?  
A. I r ea l ly  could not  say  on .that. People who know SOlUething abou t  i t  a re  

not  mis lead ,  bu t  pe rhaps  the un informed migh t  be. 
Q. Do you not  t h i n k  these  fore ign bonds were,  to a ve ry  l a rge  ex ten t ,  

pu rchased  by the un in fo rmed?  
A .  I f ea r  so. ' ' u  

In  the .case of Haiti,  referred to in Mr. Borchard's testimony, *the 
collection .agency was in effect controlled by the l~nited States Gov- 
ernment. A treaty proclaimed on May 3, 1916, between it and the 
United States provided that the President of the United Stat~s should 
nominate for appointment by Hait i  a general receiver to collect 
customs levies2 ~ • Pursuant  to this arrangement bonds, of which ap- 
proximately $9~000,000 are presently outstanding, were issued b y  
Hai t i  and sold to the American public secured by a. pledg e of  Cus- 
toms reveni~esY "The general receiver nominated by  the President 
of the United States has collected revenues to the present time and 
full  bond service has been maintained2 s The Foreign Bondholders 
Protective Council, Inc., in its 1935 annual report  protested a sug, 
gested plan to remove this government?s power to nominate a col- 
lector of customs and to lodge such power in ,the Bank of Haiti,  four 

Proceedings before the Securities and Exchange Commission In the Matter of Bond- 
holders P r o t e c t i v e  C o m m i t t e e s ' f o r  ,Repul~lic of ~El 'Salvador (1935), at 426. ' 

F o r e i g n  B o n d h o l d e r s  P r o t e c t i v e  Council, Inc., Annual .Report 1935, at  122. 
• ~ I d . ,  'at 1 2 3 ,  284.  

u I d . ,  a t  126,  284.  
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of the directors of which would be nominated by non-governmental 
agencies in this country2 s 

The United States Government in the past oll a few occasions in- 
volving, exceptional circumstances has lent its support, as. in the case 
of the Hait ian loan, to the bondholders, in establishing and main- 
taining an agency to collect pledged revenues. Such governmental 
action would be inconsistent with our present foreign policy. Lack- 
ing such. governmental protection, however, the mere fact that  the 
bondholders appoint or control the collection agency is not full 
assurance against default. Thus in the case of the E1 Salvador 
dollar and sterling loans the fiscal agent, a United States bank, 
through a. local fiscal representative collected, the customs revenues 
pledged as security for the bond issueS. But  in 1932 the Govern- 
ment of El  Salvador found itself faced with financial difficulties and 
to obtain funds for its internal needs assumed control of customs 
revenues with a resultant partial default on. its external bonds, as 
Furthermore,  an embargo on foreign exchange prevents the collec- 
tion agency from fransmitt ing funds abroad for bond service. In  
the case of the city of Barranquilla (Republic of Colombia) an 
administrative board, controlled jointly by the American bankers 
and the debtor, was created pursuant to the loan contract. This 
board collected the pledged revenues specified in the agreements, but 
due to restrictions of the Colombian National Government on foreign 
exchange was unable to transfer funds  for bond service to the United 
States, with the resultant default in interest and sinking fund pay- 
ments.S~ 

A paucity of foreign.exchange may .resul t in default  in bond: serv- 
ice even though the collection of pledged revenues is urtder the con- 
trol of the government whose nationals hold the bonds,: As we si~all 
subsequently: develop, an inability to obtain sufficient foreign exchange 
has caused ma]{y foreign debtors to default. The debtor's internal 
revenues are" often sufficient to permit continuation o f  debt service 
measured in the debtoPs own currency, bu t  the' debtor is unable to ob- 
tain exchange to convert such funds into the currency of the creditors. 
Thus in the case of certain loans of the Greek Government the collec- 
tion of pledged revenues allocated to the, 10an is under the control of 
an International Finance Commission composed of representatives of 
various creditor governments.~ ~ While the Commission'has been suc- 

ldi f  at 124-126. 
ao Op. cir. supra note 55. Commission's Exhibit No. 52, at  9-10. 
6~ See Part VI of rl~is report, Trustees under Indentures (1936), AiJpendlx D (A), 

describing the Ba~ranquilla situation. " 
¢4Foreign Bondholders Protective "Council,. 'Inc., Annual Report 1935; at 239-241; 

Moody's Governments and Municipals, ]938, at 2591-o592; Madden, op. cit. s u p r a  note  5, 
at 217.  
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cessful in collecting pledged revenues, the scarcity .of foreign• ex-' 
change has permitted only partial  payments to the bondholders, es . 

The Young and Dawes loans of the German Government  were se- 
cured by pledges of various revenues of the Reich. s' Since May 17, 
1930, the Bank of International Settlements at Basle, Switzerland, 
has acted as fiscal agent of the trustees for  the Dawes loan of 199.4 
and as trustee for the Young loan of 19302 ' In  such c'apacitles it 
received the revenues pledged under the two loans and, af ter  setting 
aside the specified amount of bond service, transferred the balance 
to the German Government. ss But  this system of supervision and 
control of the collection of pledged revenues, which was founded on 
international treaties, s7 did not insure against default. On June 14~ 
1934, the German Finance Minister  announced that  owing to eco- 
nomic conditions no fur ther  foreign ex6hange would  be available 
af ter  Ju ly  1, 1934, fo r  the service of the  Reich loans, ss The dollar 
series of these two loans have been in partial default  since July  1, 
1934. °' We shall subsequently discuss the action of our Department 
of State in protesting these defaults and the discriminatory treat- 
ment ()f American bondholders by the  German Government/° 

Allen W. Dulles also expresesd his opinion of. the inefficacy of 
specific hypothecation of revenue in his testimony before this Com- 
mission : 

"A. I have  reached  the  conclusion the' pl.edges of revei~ues a re  not  wor th  
the  pape r  t h e y : a r e  w r i t t e n  on, on fo re ign  loans, u n l e s s . t h e  revenues  are  Collected 
and d i sbursed  by persons  o ther  than  the ,debtor .  

Q. The  quest ion is who is to collect and  disburse i t?  

A. Yes. 
Q. T h a t  would be an i m p o r t a n t  quest ion to be t raded '  out? 
A. Genera l ly  you a re  forced back to  the s i tua t io~  whei 'e the  bor rowing  

government  i s  the  collector and  the disburser ,  and wr/en t h a t  is  t h e  s i tua t ibn  

I don ' t  t h ink  the  s e c u r i t y ' i s  wor th  anything.  , 
Q. You are  s p e a k i n g  of 'wor th  a n y t h i n g '  i n • t e r m s  of being able  to collect 

i t  as  a sheriff  can go down and collect  a p a r t i c u l a r  fund or p a r t i c u l a r  cha t t e l?  
A. I don ' t  t h i n k  i t  is  wor th  apprec iably  more  thfin the  genera l  obligafi0fi 

of the fore ign governmen't  to pay. 

u I b i d .  
Securities Registration Statement Form 18, Deutscbes Reich,. filed with Securities 

and Exchange Commis~ion April 16, 1936, Exhibit BI, Statement German. l~nntster of , 
Finance, af 2 (Dawes loan), Exhibit BII, Statement German 'Minister of "Finance, at  
1-5 (Young loan) . . . . . .  

Id.; Exhibit 'BII,  Statement Oermah'Minister of Finance, at  3-5. 
Hague Agreement, Jan. 20, 1939, modifying earlier international agreements: " " - 

~ I b i d .  See Experts Plan for Reparation Payments published by the. Reparation 
Commission (1926). 

.~ Securities Registration Statenaent, op, vi t. s u p r a  note 64, a t  7. 
m Foreign Bondholders Protective Council, Inc., Annual Report 1934, at  176. See 

Fifth Annual Report of Bank of International Settlements. 
• ~Olnfra sec. IV, C 5.. ' , . .  -. : 
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Q. Don ' t  you. th ink  these p r io r i t i e s  in a foreign field have  any p rac t i ca l  sig- 
nificance in v iew of negot ia t ions?  

A. W h a t  type of p r io r i t i e s?  You mean  whe the r  you have  a first  or second 
llen on tobacco revenues?  

Q. T h a t  is  one example,  or where  specific funds  or specific revenues are  
pledged t o a  loan?  Don ' t  you th ink  those have  p rac t i ca l  significance? 

A. Re l a t i ve ly  l i t t l e  in  the  face of a s i tua t ion  such as  we a re  f ac ing  today. 
Q. You mean  to say  you would Just  as  soon en te r  nego t ia t ions  wi thou t  a 

p r ior i ty  as  wi th  a priority.? 

A. I t  depends  somewha t  on the  Prior i ty .  I f  I had  revenues t h a t  were 
collected by some other  agency, I t h ink  you would have  someth ing  of value.  
In  a debt negot ia t ion  in which I had a p a r t  I don' t  t h ink  where  we had  a 
first  or second l len on ' some  revenue t h a t  Was not being collected would prove 
of any  va lue  in any  s i tua t ion ."  n ' 

This is a frank admission by a partner of a firm which drafted 
many of the foreign loan agreements 72 that to him the protective 
covenants are empty •phrases. Yet there was no hesitancy by houses 
of issue to emphasize in prospectuses their effectiveness as weapons 
fo r ' the  bondholders' protection. And in this, the members of the 
financial bar whose names appear Oll the prospectuses' must bear as 
much of the onus as the issuing bankers. 

I t  is apparent that holders of foreign bonds lack the ordinary 
means to p u t  life and substance i'nto the agreements w h e n ~  foreign 
government defaults. They must turn to other devices to obtain 
any recovery upon their investment. These will now be described. 

2. GOVERNMENTAL ASSISTANCE 

a. Economic Sanctions 

A possible mealm to obtain some recovery available to creditors 
holding defahlted foreign Uonds lies in the application of economic 
sanctions agaip-st the dhfaultifig gove~fiment. But  the use of economic 
weapons in retal iat ion for thd failure of the obligor to provide bond 
service, or as a pressure device to induce resumption of bond serv- 
ice, is not a ~ par t  of our international policy.78 And in the last 
analysis such vhethods are of doubtfUl utility to the creditors. 

In theory the governme'flt 0 f t h e  creditors could impose discrimina- 
tory tariffs or regulate'.foi~ign 6xchange in a manner detrimental to 
the def.aulting governmefit. Furth~rm0re, if the obligor nation has 
a favorable bMance Of trade.T4 with respect to the country of the 

Op. t i t .  su~ra note'33,.at 1140-~142. 
~ I d . ,  at 1131. 
u Op. cir. supra note 55, a t  439-440. 
7, In addition to trade in merch~indlse, other items such as freight and shipping, tourists' 

expenditures, immigrant remittances, etc.,' would be reflected in the balance.of payments 
between the two countries. 
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creditors, the latter may arrange for the compulsory clearance of 
international payments through an o~tlcial agency  and apply the 
balance of exchange seized against bond service. Tl~is form of 
international garnishment has in fact been threatened (and applied 
in some 'instances) against Germany,  Roumania and other debtor 
countries by European governments in recent years. Following 
these threats a large number of so-called trade clearing agreements 
or similar arrangements have been concluded between the  debtor and 
creditor governments. While such agreements are usually designed 
to effect payment of trade: credits, a number of agreements contain 
additional provisiol)s .diyecting, t he  application of a share of the bal- 
ance of payments in favor of the debtor to the payment of bond 
service. By means" of such agreements, Switzerland, Holland, 
France,  England, and other governments have obtained for a period 
full bond service on the German Reich Loans while American bond- 
holders were receiving only partial  service. "~his discrinlinatory 
treatment of American: bondholders, as we shall subsequently relate, 
was the subject of several protests by the U. S. Department of State 
to Germany. 

I t  cannot'be questioned that  the use of this+ form of economic pres- 
sure has resulted in interest payments on long term indebtedness 
which, otherwise would not lmve been. made: We shall reserve for 
subsequent, discussion the subject o f  trade clear~ng ~grcements and 
their utility as a debt collection deviceJ ~ I t  will suffice here to note 
two points. In  the fir-st place, this use of  tl:ade:clearing ~gree,ments 
is founded upon a balance of trade between the deb torand  creditor 
.nations adverse to the latter. The united'  States possesses a substan- 
tial unfavorable trade balance with respect to only a fe,w countries 
which have defaulted on their dollar bonds., Hence, with these few 
exceptions, such agreements would bel of no utility as a de,vice for 
debt collection. In  the second place such agreements aresubject  to 
serious drawbacks. The experience of European nations with them 
has'been far  from satisfactory. Such agreements d~slocate interna- 
tional trade, forcing, it to flow, in: unnat.ural, channels. Furthermore 
experience has shown that the e.ffect of.. such agreements;is to equalize 
trade between the two countries~ thus reducing or destroying the 
trade balance which is a condition sine .qua n o n  to their successful 
use in  debt collection. These  and. other, objections to this. use of 
economic pressure to collect debts will be developed subsequently; ~ 
While such agreements, where the requisite conditions, obtain, may 
result in some payments to the bondholders,: the conclusion seems in- 
evitable tha t  f rom a long range p0int o f  vfew itllei'r detrimental effects 

~ I n ] r a  see. IV, C, 5. 
] b | d .  
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may overbalance the imniediate benefits to bondholders. Indeed 
their natural •tendency to cripple commerce and to equalize the trade 
between the two nati.ons may make the sanction itself ineffective. The 
possibility of the use of trade clearances and other similar devices 
on behalf of the American bondholders is small. 

b. Armed Force 

Creditor nations do not resort to the use Of their armed forces to 
collect overdue accounts. 7¢ In the few instances in the past where 
there has been a show of armed force against a delinquent country, 
other issues between the two nations more aggravating than the fail- 
ure to meet bond service have been involved. TM The show of naval 
force by Great Britain, Germany, and I taly against Venezuela in 
1903 i according to Mr. Borchard, had as its principal motivation the 
existence of tort  claims against Venezuela a~ld its refusal to arbi- 
trate them. Venezuela's default on its external bonds was regarded 
as an ancillary issue. TM As an outgrowth of the Yenezuelan ificident~ 
Senor Drag0, the Minister 'of Foreig-a Affairs of Argentina , de- 
re.loped the doctrine (bearing his name) that  force should not be 
used to.collect a contract debt. s° I t  led to the "Convention Respect- 
ing the Limitation of the Employment  of Force for the Recovery of 
Contract Debts" at the Second Hague Conference. By this Conven- 
tion the contracting Powers agreed not to use force except in certain 
circumstal.lces, ?~iz., (1) when the debtor government fails to reply to 
an offer of krbi.tration, (9~) when arbi t ra t ion 'had been offered and 
~ccepted but the debt'or prevents the  framing of the special.agree- 
ment, (3) whd~ the debtor government fails to Submit t o  an'a~,ard. 
made in an arbitration. 8~ 

Commentators  have pointecl out that  the net result of the 'Drago 
Doctrine was to " sanotion t.he ime of force under certain circumstances 
although theretofore the use of force to colleet contract claims had" 
not been customary under  any circumstances, s~ 

The bondhol'.ders may eliminate from their consideration the use 
of armed force'as a means of debt collection. I n  the final analysis, 
therefore, there are available t o  the holders of defaulted foreign 

See Borchard,  The Pro tec t ion  of Citizens Abroad by Arme{i Force  (1929}, Publ ica t ion  
No. 2235 of the Aead. o f  P.ol. and So c. Sol.. 

~a O p .  b i t .  s u p r a  note 55, a t  4"36. 
I b i d .  . " . . . . .  

I d . ,  a t  4 3 7 . . .  
Rt I b i d .  See Foretgn Relat ions of the United States  (1907), a t  1199-1204;  The H a g u e  

C0nvehtlons and  DeclaratiOns of 1899 and '  1967;-edited by 'James Brown Scot t ,  Carnegie 
Endowment  for  In terna t ional  Peace (1915), a t  89-95.  

DSee  ft. Reuben Clark, fir., address before Bond Club, ffan. 16, 1935, reported In N.Y."  
Herald  Tribune, Jan.  14, 1935. ' " " : 

114994 "--37----=-3 
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bonds but few legal or economic sanctions which can be applied 
against the defaulting nation, and these are of doubtful utility. 

c. Diplomatic Representations 

In the absence of any feasible means of bringing compulsion to 
bear on a defaulting government to service its bonded indebtedness, 
the bondholders perforce must resort to negotiations with the debtor 
to induce it to resume debt service in whole or irL part. Creditors of 
defaulting foreign nations are prone to turn to their own government 
to carry on the necessary negotiations with the debtor, The proper 
role to be assumed by the government of the lender when such default 
situations arise has often been the subject of discussion by com- 
mentators on international loans. 

Leland Hamilton Jenks has described how British holders of de- 
faulted foreign securities during the second quarter o f  the nineteenth 
century besieged their foreign office with demands for intervention 
in their behalf. 88 This culminated in a circular •which Lord Pahner- 
ston in 1848 addressed to the British representatives in foreign states. 
In this circular was set forth the British policy with respect to gov- 
ernmental interposition in a defaulted debt situation involving Brit- 
ish citizens and foreign governments. He said in part- . . 

" I t  is, therefore, simply a question of discretion with the BritiSh government 
whether  this mat te r  [ the non-payment of public loans] should or should not 
be taken up by diplomatic negotiation, and the decision of t h a t  question of 
discretion tu rns  entirely upon Bri t ish an'd d~)mestic considerations." ~' 

This seems to assume ' the right of a government to intervene diplo- 
matically in a default situation and to carry on the necessary nego- 
tiations with the debtor, although the exercise of the right is entirely 
discretionary with the government. Commentators on the subject 
usually take the position that the right to"ihtervene exists only i f  
the defaulting government has been guilty of an "international 
delinquency." 

I t  is difficult tv read specific content int o this phraSe. The outright 
repudiation by the foreign government of its loan as d!stinguished 
from the mere failure of the government to maintain debt service 
while recognizing the validity of the loan is usually regarded as con- 
stituting an international delinquency. Examples of such outrigh t 
repudiations by sovereign governments, however, are rare. The action 
of a borrowing government in discriminating against the citizens of 
al..particular state is alsq regarded 'as an .international delinquency. 
Edwin M. Borchard i n  testifying before this Cbmmiss~0n empha- 

SJJenks, The Migrat'10n of British CapI'tal to 187'5 (1927)~ 115 et.  seq."  ': " 
Borchard, op . ' c t t ,  s u p r a  note 53, at 158, and see his comment at 159. 
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sized the difference between repudiation and discriminatory treatment 
on the one hand, and ordinary default on the other: 

"Q. Could you state, Mr. Borchard,  the difference between a default  in bond 
service and a repudiation of the bond by the foreign government? 

A. Well, the default is assumed to be a mere inability to pay. The repudia- 
tion evidences an unwillingness to pay. 

Q. The difference is one of lntentio'n? 
A. The difference is, yes, one of Intent ion;  but in practice tile inability to 

pay is often advanced as the g~ound for a refusal  to pay. For  example, the 
debtors of the United States  may I)e taken, and their  ' inability'  to pay. I 
Judge there is m o r e  refusal  to pay than  inabili ty to pay, in many cases. The 
repudiations are not many. Governments do not  repudiate, except in revolu- 
t ionary times, such as the Soviet government 's  repudiation. They can get all 
the results they want  by merely pleading inability to pay ;  and it is awfully 
hard to prove that  they are in error. 

Q. Do I understand you to say that  repudiat ions are quite rare?  
A. Rare. I may say that  inability to pay is not regarded as an offense in 

international  law ; and that  is of some Importance. 
Q. Could you explain a little more in detail the significance of tha t  rule? 
A. The significance of tha t  rule lies in the fact  t ha t  it is for  that  reason 

tha t  governments  will not  take drast ic  action to compel a government  tha t  
has  defaulted in i ts  foreign bonds to make good, if they mainta in  t ha t  they 
cannot pay, and, in view of the fact  tha t  the bondholder has  bought  the bonds, 
theoretically, with his  eyes open, the government: mainta ins  there has  been a 
mere default,  which might  have been expected. Therefore there is no inter- 
national  law on the side of the gavernment  of the bondholder war ran t ing  it in 
taking diplomatic action on his behalf. 

Q. But  in a case of repudiation, diplomatic action would be war ran ted?  
A. Yes. In  the case of repudiat ion or in the case of the divert ing of security 

or in the case of unfa i r  discrimination between bondholders of different nation- 
alities, the foreign office does assume tha t  tha t  is a delinquency war ran t ing  
diplomatic interposition, involving bad fai th.  This  is a distinction between 
bad fa th  an d good faith.  

Q. You mentioned t h a t  discrimination might  w a r r a n t  diplomatic action. 
Tha t  is, in the: case  of the United States, discriminat ion by foreign govern- 
ments  agains t  the bondholders who are  citizens of this  country? 

A. Yes. 

Q. Such discrimination would w a r r a n t  the State Depar tment  in taking divlo- 
matic action? 

A. Yes. 
Q. Have there been any recent cases of such a s i tuat ion? 
A. Well, the most  recent is the case of the representat ions  made t o  Ger- 

many  when Germany is alleged to have given a preference to the Dutch and 
Swiss bondholders, where, however, there  was  a t rade balance which they 
could seize and we could not. And they  used compulsory clearings in those 
countries which we could not use. The result,  however, was  that  Swiss and 
Dutch bondholders were t reated more favorably  in gett ing a larger  proportion 
of their  coupon tn te res t . than  were Citizens of the United States. 

Q. Do you recall tha t  the State D e p a r t m e n t  made ra the r  vigorous protest  
agains t  that  dtsdrimination? 

A. Yes, they did." ~ 

u op.  cir. supra note  {55, at  429.  
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The action which the bondholders' government may take in the 
event of a so-called international delinquency usuall~ takes the form 
of official or formal representations to the government which borrowed 
the money, consisting of a protest against the action taken and a re- 
quest or demand that  the situation be rectified. Examples of such 
action by our State Department were the protests made to Germany 
in 1934 and 1935 referred to in Mr. B~rchard's testimony quoted above 
and discussed subsequently in this report. 

The occasions under existing international law a n d  practice for 
the employment of strictly official representations are rare. And it 
must be remembered that  the decision to intervene is discretionary 
with the government of the lenders. National or international con- 
siderations transcending in importance the immediate interest of the 
bondholders may dictate a policy of nonintervention. The policy of 
our State Department, except under the unusual circumstances typi- 
fied by the German case, is definitely one, of noninterposition in a 
formal and official capacity in the default situation. This is not 
to say however that  the Department is inactive in the ordinary case. 
I t  finds frequent occasion to exert its influence on behalf of the 
bondholders. The exact nature of the action taken naturally varies 
with the circumstances, I t  may consist, for  example, of an indica- 
tion to the foreign government of the Department 's  interest in the 
default, or of a suggestion that  negotiation of a debt settlement be 
initiated. The Department's views may be communicated to the 
debtor's Minister of Finance by the diplomatic representat.ive of this 
country, or by the State Department to the debtor's foreign repre- 
sentative at Washington. Such action while usually unofficial and 
informal may nevertheless be effective. 

While freely rendering assistance of this nature to the bondholders, 
it is the pol icy of the Department that  the actual conduct of the 
negotiations should rest in private hands. •It has expressed its policy 
thus : 

" * * * T h e  D e p a r t m e n t  h a s  c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  S e t t l e m e n t  

o f  t h e  q u e s t i o n s  a r i s i n g  o u t  o f  d e f a u l t  in  d e b t  s e r v i c e  by  f o r e i g n  g o v e r n m e n t a l  

e n t i t i e s  m a y  b e s t  be  o b t a i n e d  t h r o u g h  d i r e c t  n e g o t i a t i o n s  of  t h e  b o n d h o l d e r s  o r  

t h e i r  r e p r e s e n t a t i v e s  w i t h  t 'he e n t i t i e s  c o n c e r n e d .  T h e  D e l ) a r t m e n t  u s e s  i t s  

i n f o r m a l  g o o d  offices on  a l l  a p p r o p r i a t e  o c c a s i o n s  to  f a c i l i t a t e  s u c h  n e g o t i a t i o n s  

b e t w e e n  t h e  d i r e c t l y  i n t e r e s t e d  par~:ies."*6 

~Op.  cir. supra note 10, Con~mission"s Exh'~.bit~No. 177. J .  Reuben Clark, Jr. ,  has de: 
scribed the participation of the Bri t ish Foreign Office in debt se t t lements :  

"The Foreign Bondholders Corporation of Great Bri ta in  operates directly in representa- 
tion of the bondholders w i t h  the foreign governnient, but tim Bri t ish  Government has 
gone a good deal fa r ther  in helping them than our Government has  so fa r  felt able to go 
in helping the Council. How tha t  aid shall develop with the fu ture  years, I do not.know. 
But, for example, in Great  Bri ta in,  i t  not infrequently has  happened tha t  the Brit ish 
Government  will permi t  the Corporation to delegate or consti tute a s  i t s  agent  the minis- 
ter  of Great Britain in the default ing country, and if not the minister,  then the~ consul- 
general ."  Op. cir. supra note 10, Commission's Exhibit  No. 29, at  3. . " 

We are informed, however, tha t  the cases in which the Corporation of Fore ign "Bond- 
holders has been permitted to empower the Brit ish representat ive in the  foreign state to 
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As negotiations with a foreign government obviously cammt be 
carried on by the numerous and widely dispersed bondholders acting 
individually, protective committees or agencies come into play and 
serve an essential funct ion.  The situation calls for  the centralization 
of the interests of the mass of hondholders in one compact group, the 
members of which will act as the representatives or spokesmen of the 
bondholders in their discussions with the debtor nation looking 
toward a debt readjustment. 

In emphasizing that the lack of effective means for exerting pres- 
sure on a defaulting nation forces the bondholders to resort to nego- 
tiations, we do not intend to say that  nations as a rule take advantage 
of the situation either by arbitrari ly defaulting or by arbitrarily 
refusing to resume debt service. Default  is usually accompanied 
by an official or unofficial statement from the obligor government, of 
the existence of a national emergency or distress, making impossible 
the service of the bonded indebtedness, s7 No doubt nmst of these 
statements are made in good faith based on a genufne dearth of in- 
ternal revenue, or available foreign exchange, or both. The inci- 
dence of the world-wide depression on government treasuries has, 
of course, "been severe. The decreased volume of world trade and 
.the drastic drop in the" prices at which it moved seriously affected 
the economy of many debtor nations and curtailed severely their 
supplies of foreign exdhange. The conditions have made many 

negotiate on its behal f  are restricted to those where the Council itself acts as the l~gal 
representat ive of the bondholders, that  is to say, where the Council takes the deposit of 
bonds. As we shall subsequently develop," the Bri t ish  Council has not accepted deposits 
in every case• 2t  is also understood tha t  the foreign representat ive may act generally 
in the Interest  of the Brit ish bondholders without specific request from the Council. 

Mr. Clark testified, however, that  Bri t ish bondholders a re  not" as prone to call upon 
their  Foreign Office to aid in the readjustment  of foreign defaults  as the American 
investors arc to c'all upon the State Department  : 

" I  might  say, generally speakln~--and this is contrary to the popular impress ion- -  
there Is lees incl inat ion 'among Britxsh investors abroad to try to do their  business through 
their  Foreign Office and their embassies and legations than there is on the par t  of Ameri- 
can citizens. That.  is due entirely to our lack of experience. And you will nearly always 
find t ha t  Br i t i sh . f inancia l  interests  in foreign countries do their  own negotiat ing and 
iron out their  own troubles ra ther  than applying to their  Depar tment  o f  State  or to 
their  Foreign OffiCe. I make tha t  s ta tement  merely by way o f  c l ea r ing ' t he  ground on 
the general assumpt ion  that  Great  Br i ta in  does so much more f o r ' I t s  subjects than the 
United States does for i ts  Citizens. Tha t  is not t rue."  Id. at  233. 

See also Mr. Clark's testimony before this Commission. Id., a t  225-226. 

E. g., adver t isement  of the Republic of Uruguay in the New York Times, July  29, • 
1933, s ta t ing  in p a r t :  

"The Republic of Uruguay, in spite of Intense efforts to main ta in  a favorable balance 
o f  internat ional  payments, is  faced with an acute shor tage .of foreign exehan e due to 
the decline in i ts  exports and the low prices for which i ts  products can be s o ~  in for- 
eign'  markets  and it  thus finds it  increasingly difficult to obtain the necessary foreign 
exchange e v e n  for the' mSst presslng commercial.pui-poses "of i t s  people. I t  is clear that  
the continued full payment  a t  this  t ime of interest  on its foreign obligations in the cur- 
rencles In which the~ are expressed to be pa~,able would have a disastrous effect on the 
golu reserves o~ the t~ank of the Republic, which have already been substantial ly reduced. 
These reserves cannot be fur ther  depleted without  endangering the industr ial  and com- 
mercial s t ruc ture  of the country. In  view of this  si tuation,  the Government has issued, 
1ruder d a t e  of Ju].y 3, 1933, a decree, under the  terms of which the Government will 
ueposlt m ~dontevmee an amount  in Uruguayan pesos equivalent, at par of exchange, to 
the interest  to become due on Its external long te rm debts. The pesos so deposited will 
be t ransferred,  from t ime to time, for payment  to coupon holders consenting to accept the 
same, at  the ra te  of exchange prevai l ing at  the t ime of t ransfer . "  
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defaults inevitable, especially in those cases where  the government 
borrowed foreign capital far beyond its needs. 

Arbi trary defau l t /no  doubt do occur occasionally, induced perhaps 
by the example of other nations that  have ceased servicing their in- 
debtedness without apparent penalty. I t  is probable that  the defaults 
by various European nations on their huge war debts owed to the 
United States Government have colored the attitude of governments 
indebted to American citizens, making them more ready to resort to 
default  on their external bond issues as the solution of their internal 
financial problems. I t  is of interest in this connection that  the Re- 
public of Chile in a memorandum explanatory of the terms of a 
decree and the circumstances of its enactment, by which debt service 
of the Chilean external loans was to be scaled drastically, made refer- 
ence to these defaults in the following language: 

" O n e  o f  t h e  u n f o r t u n a t e  r e s u l t s  o f  t h e  w o r l d  c r i s i s  w a s  t o  f o r c e  i n t o  d e f a u l t  

t h e  d e b t s  i n c u r r e d  b y  e v e n  t h e  g r e a t e s t  a n d  w e a l t h i e s t  c o u n t r i e s ,  i n c l u d i n g  d e b t s  

c o n t r a c t e d  f o r  t h e  p u r p o s e  o f  s a f e g u a r d i n g  n a t i o n a l  e x i s t e n c e  i n  t i m e  o f  w a r .  

T h e  g r e a t  d e p r e s s i o n  s m o t e  C h i l e  w i t h  m o r e  d e v a s t a t i n g  f o r c e  t h a n  a n y  o t h e r  

c o u n t r y . "  " 

More frequent perhaps than the case of arbi t rary default is the 
situation where cessation of bond service in the first instance was 
justifiable but the rectification, of the default  is unreasonably delayed. 
There often will be a considerable 1£g between the restoration of a 
nation's capacity to pay and the resumption of even partial  debt 
service. ' " 

The long experience of the older creditor nations indicates that  
most foreign defaul.ts are eventually readjusted with the resumption 
of at least partial  debt service. Dr. H e r b e r t  Feis, in his book, 
"Europe,  the World's Banker, 1870-1914", points out the persistence 
and patience of the Brit ish Corporation of Foreign Bondholders in 
effecting this. ss This corporation, which was formed in 1868, acts 
as the central protective agency for defaulted British fo'reign bond 
issues. Dr. Feis.states that  by temper ing doggedness with modera- 
tion it  had, by 1930, readjusted through some form of compromise , 
all the defaults it  had taken in hand, except those of certain of the 
states of the United States. 

3.  B A s i s  FOR ~ E G O T I A T I N G  A P L A N  

A willingness on the par t  of the debtor government to discuss the 
situation created by its defaul t  must obviously precede negotiations 
and in  itself usually implies a willingness to make some offer, per- 
haps an unattracti~;e one to its creditors. The extent to which the 

,ss Foreign Bondholders Protective Council; Inc., Annual Report 1935, at 39. 
At 116. 
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government will go to meet its obligations and satisfy the demands 
of its creditors rests p a r t l y  on the existenc~ of a genuine desire to 
pay, coupled with a willingness to make the sacrifices which a re- 
sumption of payment will entail. Restoration of debt service obvi- 
ously means that  revenues otherwise employed, possibly in serving 
internal needs, must be allocated to its bonded indebtedness, or in the 
alternative additional revenue must be raised by  taxation. Lack of 
available foreign exchange has caused many defaults as the debtor 
may be able to  pay bond intere.st in its own cm:rency but a scarcity 
of exchange prevents its transmitting such payments to its foreign 
bondholders, e° Accordingly, a resumption of interest payments re- 
quires that exchange must go to the bondholders rather than to meet 
the claims of other creditors, to p a y  for imported merchandise or to 
serve other national ends. In short, the resumption of bond service 
even in part  may necessitate some sacrifices on the par t  of the debtor 
government and its citizens, sl 

The willingness of the issuer to negotiate with representatives of 
the bondholders and eventually to agree to readjust its default gen- 
erally has two motivations: a desire to restore the prestige and 
reputation of the nation, and a desire to borrow more money, s~ M ~ y  

• 0 See Madden,  oP. Pit. s u p r a  note  5, a t  166-184.  A debtor  g o v e r n m e n t ,  l ack ing  fore ign 
exchange ,  m a y  service  i t s  fo re ign  indebtedness  b y  e x p o r t i n g  gold. T h e  l imi ted  supply  of  
t h i s  me ta l  and  the  debasemen' t  of  a deb to r ' s  cu r r ency  consequent  up.on s u b s t a n t i a l  ship- 
men t s  of  g01d m a k e  such p a y m e n t s  a t  bes t  a t e m p o r a r y  expedient .  

'~ In  th i s  connect ion i t  is i n t e r e s t i n g  to. note  t h a t  the  Chi lean Special  F inanc i a l  Com- 
miss ion  in Connection wi th  a p lan d ra s t i ca l ly  to scale bond serv ice  on Chile 's  ex te rna l  loans 
quoted w i t h  approva l  the  fo l lowing  excerp t  f r o m  the  1925 r epo r t  of t he  A m e r i c a n  Debt  
F u n d i n g  Commiss ion  on the  s e t t l emen t  of the  w a r  debts  : 

" W h i l e  t he  I n t e g r i t y  of  In t e rna t iona l  ob l iga t ions  m u s t  he ma in t a ined ,  I t  is  a x i o m a t i c  t h a t  
no na t ion  can be r e q u i r e d t o  pay  to a n o t h e r  g o v e r n m e n t  s u m s  in excess  of  i t s  capac i ty  

to pay.  TIle Commiss ion  in I ts  s e t t l e m e n t  w i t h  G r e a t  B r i t a i n  * * * has  adhered  to 
the  pr inc ip le  t h a t  t h e . a d j u s t m e n t s  m a d e  w i t h  each  g o v e r n m e n t  m u s t  be m e a s u r e d  by the  
ab i l i ty  of t he  pa r t i c u l a r  g o v e r n m e n t  to pu t  as ide  and  t r a n s f e r  to  the  Un i t ed  S t a t e s  
t h e p a y m e n t s  called for  u n d e r  t he  f u n d i n g  agreement .  ' ~ , 

" N o r  does the  pr inciple  of capac i ty  to pay r e q u i r e  the  fo re ign  debtor  to p a y  to the  
full  l im i t  of i t s  p resen t  o r  f u t u r e  capaci ty .  I t  m u s t  be pe rmi t t ed  to p rese rve  and  Ira. " 
p rove  i t s  economic posit ion,  to b r ing  i t s  budget  in to  ba lance  and  to p lace  i t s  f inances 
and  cu r rency  on a sound basis ,  and  to m a i n t a i n ,  and i f  possible to improve,  the  s tandard  
of l iv ing  of  I ts  ci t izens.  No se t t l ement  which  is oppress ive  and  r e t a r d s  the  recovery  and 
deve lopment  of  t he  fore ign debtor  Is to the  bes t  i n t e r e s t  of  t he  Uni ted  S ta tes  or  of  
E u r o p e "  F o r e i g n : B o n d h o l d e r s  Pro teCt ive  Council,  Inc. ,  Annua l  Repor t  1935, a t  39-40.  

The  Chi lean m e m o r a n d u m  c o n t i n u e d :  

' " * * * The  d t i z e n s  of  Chile .and the  G o v e r n m e n t  of  Chile r e g a r d  t h e i r  n a t i o n a l  
indeb tedness  w i t h  as  h igh  a fee l ing  of  honor  as  do the  c i t izens  or  g o v e r n m e n t s  of  a n y  
nat ion  of  t h e  w o r l d ;  yet,  a f t e r  the  severe  sacr i f ices  to Which we h a v e  been subjec ted  
t h r ough  the  economic p res su re  of  t he  pas t  fou r  years ,  we cannot ,  in Just ice,  force ou r  
people into st i l l  more  acu te  d i s t r e s s  in order  to meet  t h i s  burden  of  i n t e r e s t . "  I ~ ,  a t  42. 

~ T h e  J o h n s o n  Act ,  (31 U. S. C. A. §'  804a (Supp.  1935),  approved  Apr .  13, 1934) 
is  a imed  pr inc ipa l ly  a t  European  g o v e r n m e n t s  which have  de fau l t ed  on t h e i r  so-called 
" w a r  d e b t s "  to the  Uni ted  S ta tes .  The  Act  p roh ib i t s  the  m a k i n g  of a n y  new loans  
to g o v e r n m e n t s  in de fau l t  on thei r  indebtedness  to t he  G o v e r n m e n t  of  the  U n i t e d ' S t a t e s  
(no t  to the  c i t izens  the reof ) .  The  Xet  p rov ides  : 

' q t  shall  be un l awfu l  w i t h i n  t h e ' U n i t e d  S t a t e s  or  any  place sdbJect  to the  Jur i sd ic t ion  
of  the  Un i t ed  S ta tes  fo r  a n y  person to pu rchase  or  sell the  bonds,  secur i t ies ,  or  o the r  
obl lgat iSns  of, a n y  fore ign  g o v e r n m e n t  or  pol i t ica l  subdiv is ion  thereof  or  a n y  o rgan i za t i on  
or  assoc ia t ion  a c t i n g  for  o r  on beha l f  of  a fore ign  g o v e r n m e n t  or  pol i t ical  subdiv is ion  
thereof  issued,  a f t e r  Apr i l  13, 1934, or  to m a k e  a n y  loan to such fore ign g o v e r n m e n t t  
poli t ical  subdivis ion,  o rgan iza t ion ,  o r  assoc ia t ion ,  except  a r enewa l  or  a d j u s t m e n t  of  
e x i s t i n g  indeb tedness  whi le  such g o v e r n m e n t ,  pol i t ica l  subdiv is ion ,  o rgan iza t ion ,  or  asso-  
c iat ion,  is in de fau l t  in t h e  p a y m e n t  of  i t s  obl igat ions ,  or  any.  p a r t  thereof ,  to the  Govern-  
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debtor countries are' still in the .process of  development, requiring 
capital in amounts greater than can be raised fron~ internal sources. 
Forei~i  capital raised by bond issues or by the granting of short 
term credits will be required for public works and improvements 
and to finance industry and agriculture. I f  bonds are in. default~ the 
i~suance of additional bonds is almost impossible and bankers dislike 
to make new short term loans until the credit of the nation is re- 
stored. Default on governmental indebtedness will necessarily have 
its effect on the ability of the government's citizens to obtain foreign 
credits for their own needs. These purely practical considerations 
support a desire to brighten the nation's reputation by honorable 
treatment of its foreign creditors. 

Negotiation for a debt readjustment will involve a complexity of 
financial, economic, and political problems. The discussions are likely 
to have as their central theme the capacity of the debtor to pay- -  
capacity both in the revenue of the government and its available for- 
eign exchange. The revenues a nation can raise b y  taxation and 
devote to debt service and the sums which it can transfer abroad to 
its creditors are no t  susceptible of precise mathematical determina- 
tion, but are matters which must be traded out  by the representa. 
tires of the debtor and the creditors. The determination of the capac.- 
i ty to transmit funds abroad• for bond service is likely to have an 
important bearing upon the  nation's foreign •trade. 

Obviously, the debtor nation must continue to exist and discharge 
its essential governmental functi0n ~ and its foreign trade cannot be 
destroyed. Proper recognition must necessarily be given to these 
considerations by the bondholders' representatives. To attempt to 
insist upon too drastic a reduction of internal expenditures, the levy- 
ing of too onerous taxes or the allocation to' bond service of too exces- 
Sive an amount of foreig~a exchange is to invite an early recurrepce 
of default. I t  is ha rd ly  likely, however, that  the representatives of 
the bondholders will drive too hard a bargain as the debtor in the 
negotiations concerning its capacity to pay has the stronger bargain- 
ing position. Complete and accurate statistical data as to  existing 
and prospective revenues and expend!tures and as to the available 
foreign exchange of a debtor nation may not .be available to the 
bondholders' representatives who are thus deprived of the essential 
facts on which to predicate the negotiation s . Furthermore , the 

ment of the United States. Any person violating.the I~rovislons of this section shall upon 
c onv ic t i on  thereo f  be fined not  more than $10,000 or impr i soned  for not  more than five 
years ,  or both. 

"As used in th i s  ac t  t h e  t erm 'person~ inc ludes  indiv idual ,  par tnersh ip ,  corporat ion ,  or 
a s s o c i a t i o n  o ther  t h a n  a publ ic  corporat ion  created  by or pursuant to special author i za t ion  
of Congress ,  or a corporat ion  in which the Government of the United S t a t e s  has  or 
exerc i ses  a contro l l ing  i n t e r e s t  t h r o u g h  s tock o w n e r s h i p  or o therwise ."  

For a s t a t e m e n t  of  the  amount of t h e  w a r  debts  and  a brief history thereof, s e e  
F ore ign  B o n d h o l d e r s  P r o t e c t i v  e Council, inc., Annual Report 1935, a t  375--380. 
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knowledge by the debtor that  the bondholders ordinarily Can appl.V 
no effective sanctions against it will not induce it to fix its capacity 
to pay at a figure so high as to entail substantial sacrifices by its 
citizens. J. Reuben Clark, Jr., president of the Foreign Bondholders 
Protective Council, Inc., out of his experience in negotiating debt 
settlements, testified to the difficulty of persuading a foreign govern- 
ment to reduce its internal expenditures in order to increase deb¢ 
service : 

"May I say  tha t  in a l l  these negot ia t ions  you have  to have  In mind th is  funda:  
menta l  principle,  that ,  a f t e r  all ,  a government  mus t  l ive ;  It must  have  enough 
money to function. Otherwise  your  bonds a re  no good. You may  get into 
differences of opinion, and  you f requent ly  do, as  to how much money a govern- 
ment  should spend and w h a t  the purposes  of t h a t  spending should be for  w h a t  
we may  cal l  i ts  own maintenance ,  as  d i s t inguished  from spending on i ts  own 
forei~°n debt service. One of the problems which a l w a y s  presents  i t se l f  in these 
negot ia t ions  is t ha t  of tryi.ng to induce the government  t o c u t  down its  expencll- 
tu res  for ma in tenance  and devote more  of i t s  money to i t s  foreign debt service. 
Bu t  t h a t  is  never  a very popu la r  u n d e r t a k i n g  and i t  is  f r equen t ly  difficult '  to 
pe r suade  them to make  any  change."  *~ 

In addition to the problem of capacity to pay there are often 
involved in negotiations the questions of priori ty and relative treat: 
ment to be accorded the various dollar bond issues of the foreign 
government with their varying interest rates, maturities, security 
and sinking fund provisions. These matters, complex in them- 
selves, become yet more complicated when loans floated in other 
countries are included in the proposed debt settlement. Further- 
more, short term bank and commercial credits frequently exist and 
must receive consideration. They all have their bearing on the debt 
readjustment finally reached. Compromise and settlement of thesd 
various c0n~icting claims are necessary i f  a fair  and .equitable'read- 
justment is to be consummated. But in ~iew of this'existence of con- 
flicting claims~ bondholders can be assured of effective and vigorous 
championship only if  their representatives are free of interests and 
loyalties adverse to those Of the bondholders. 

r 

4. UNmAT~P~L PLAN 

The foregoiilg d~scussion has been predicated on the assumption 
that  a readjustment plan follows negotiations between representa- 
tives of the debtor nation and 'of the bondholders, and that it reflects 
an agreement or an understanding previously reached. Usually it 
takes the form of a reduction of interest and a modification of amor- 

• tization provisions in the original loan contract. Sometimes, the 
security for the loan is altered and occasionally the principal Of the 

,a Op. vt't. ~upra note 33, at 26. 
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debt is scaled downward. There appears, however$ to be a tendency 
to maintain the principal intact. 

But the procedure described is by no means the unvaried practice. 
A debtor nation may readjust its foreign obligations unilaterally, 
without consulting the bondholders or their representatives. 

The mechanics involved in the consummation of a unilateral plan 
are essentially simple. The obliger nation enacts a decree or makes a 
formal pronouncement that debt service is scaled to the amounts 
specified by thedebtor  or that the original covenants of the loan are 
otherwise modified. The debtor nation will further provide that 
a bondholder may "accept" the new arrangement by cashing his 
coupon at the reduced rate or by otherwise accepting the treatment 
accorded him under the plan. This "acceptance" is at most one of 
form only as the plan proposed by the governmen t either explicitly 
or impliedly states that  the alternative to the reduced bond service 
specified will be no payment whatsoever. I t  is a take-it or leave-it 
proposition. 

Readjustments thus consummated are not likely to be favorable to 
the bondholders. I f  the debtor is acting sincerely, the plan will at 
best embody only its own judgznent of its capacity to pay. I f  sin- 
cerity is lacking the plan may constitute only a gesture toward the 
bondholders or a means whereby the debtor removes itself from the 
catego~T of natioJ~s in complete default. 

The device of the unilateral plan finds no counterpart in the 
domestic field. I ts  employment is made possible only by reason of 
the absence of effective sanctions which the bondholders may apply 
against the debtor. As previously discussed, the lack o f  such sanc- 
tions permits a government i f  it so chooses to default arbitrarily on 
its debt service. By the same token, a government has the power to 
readjust its foreign bond issues without consulting its creditors and 
in such manner as it, and it alone, deems proper: 

From the viewpoint of the bondholders, the element in the uni- 
lateral technique most prejudicial-to their interests is the lack of 
consultation or negotiation with their representatives or spokesmen. 
The mechanics of consummating a negotiated plan may be the same 
as for an unilateral plan; i. e., each bondholder by the acceptance 
of any benefits under.the plan becomes bound to its terms. If ,  how- 
ever, the bondholders have been effectively represented in the nego- 
tiations leading up to the plan, and the agreement reached reflects 
the best treatment the bondholders could expect' consistent with the 
debtor's capacity to pay, the "acceptanc e'' assumes a more substan- 
tial meaning. The merits of this procedure as compared ~vith a plan 
of readjustment requiring acceptance of the bondholders other than 
through acceptance of benefits, i .  e . ,  a plan which is fully bilateral, 
will be discussed in a subsequent part  of this report. 
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5.. TYPES 0F PROT~;CTIVE C0~:.~ITTEES A2¢D -~GENCIES: NI~fBER OF 
PROTECTIVE CoM~Ia-r~s 

Following default in interest payments by foreign governments 
different types o:f agencies have arisen to defend the interests of the 
bondholders. :Before examining them and their functions, activ- 
ities, and personnel in detail, they may be named and classified. 

The banking firm or corporation which originally floated the issue 
in default may act on behalf of the bondholders, either directly as 
the house of issue, or through the medium of a protective committee 
which it has organized and on which its representative may or may 
not serve. The fiscal agent which, as previously stated, in a sub- 
stantial majority of cases is the house of issue or an affiliated cor- 
poration, may attempt to rectify the default. In  fact, a number of 
readjustments, mostly of a temporary nature covering only one or 

• two interest coupons, have been effected by the houses of issue or 
fiscal agents in negotiations with debtors without the intervention of 
protective committees or oth.er agencies. 

Protective committees whose members .had no connection with the 
Original financing may offer themselves or be requested by bondhold- 
ers to act as representatives of the bondholders. They often desig- 
nate themselves as '~independent" committees. This term will be used 
in this report to distinguish them from "banker" committees. 

Attention must also be given to permanent protective organizations. 
Their development has been one approach to the problem of adjust- 
ing foreign defaults by older creditor nations. They have many dis- 
tinctive characteristics. Such a central organization, the Foreign 
:Bondholders Protective Council, Inc., was formed in 1933 in the 
United States. Its present and potential importance to the holders 
of foreign bonds requires that  careful study be given to its organiza- 
tion, financing, and operations. 

Protective committees, irrespective of whether organized by the 
houses of issue or by others, in turn may be classified into three 
groups: first, the committee whose authority flows from the deposit 
of the outstanding bonds; second, the committee which takes only a 
proxy or power of attorney from the bondholders who retain posses- 
sion of their bonds; and third, the committee which receives neither 
deposits nor proxies or other form of legal authorization from the 
bondholders and hence is not their legal representative. 

A significant feature of the defaulted foreign bond situation is the 
relative scarcity of protective committees as such. Various banks 
and trust companies, at this Commission's request, reported [o it in 
December 1934 that they were acting or had acted as depositary for 
17 protective committees for foreign government issues, which h a d  
been in existence at some time since January 1, 1928. The num- 
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ber of protective committees in the foreign field is, however, Some- 
what larger than this. Not all banks and trust companies were 
requested to report. Furthermore, some committees opera.ted under 
proxies taken from security holders and therefore did not requir6 
the services of a depositary. In addition a few committees have 
been organized subsequent to December 1934. I t  is not believed, 
however, that the addition of such committees as were not reported 
by depositary institutions and of committees recently formed would 
bring the total number to more than forty, s4 This figure is to be 
compared with 197, the number of foreign bond issues listed as being 
in some stage of default as of December 31, 1934, by the Foreign 
Bondholders Protective COuncil, Inc., in its 1934 report. I t  is true, Of 
course, that certain committees represented more than one defaulted 
issue and a few Committees represented all the' bond issues of a par- 
ticular nation and its political subdivisions. BUt the fact remains 
that many foreign issues which have been in partial or  complete 
default for a number of yearshave not receiVed the attention of a 
protective committee as such. Moreover, a number of committees 
appear to have been relatively inactive. Some committees apparently 
have taken no steps except to perfect their formal organization and 
to make a public annohncement Of their formation. The extent to 
which the  Foreign Bondholders Protective Council, Inc., has dis- 

. placed the conventional protective committee in the foreign field will 
be discussed subsequently. 

We have heretofore emphasized the helplessness of the bondholders 
in obtaining redress • against a defahltfng foreign government. We 
have shown that in contrast to their remedies ill the domestic field, 
the holders of foreign bonds, possess no effective legal remedies Or 

extra-legal sanctions which can be applied agaiiLst a defaulting for- 
eign state. Hence the bondholders perforce must rely on negotiations 
with the debtor to induce it to resume debt service on a basis that is 
fair and equitable. The impbrtance of the role of the negotiators is 
thus apparent. And such importance is accentuated by"other fea- 
tures which distinguish the foreign from the domestic readjustment 
process. 

In the first place, a plan for the settlement of a foreign default is 
not ordinarily submitted to the b6ndholders for acceptance or re- 
jection. To be sure, no bondholder can be forced to accept the 
treatment accorded him under the plan. But~ as will be developed 
subsequently, the typical foreign bond readjustment makes no pro- 
vision for the dissenter; accordingly he who will not accept the plan 

See Madden, op. cir. supra note B, at  288-289. 
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receives nothing, The practical consequence of this situation is that 
substantially all bondholders ale driven to accept the plan, whether 
it be fair and reasonable or inequitable ill the extreme. I n t h e  
second place, no court has jurisdiction over foreign bond settlem'ents, 
such as is exercised over the reorganization of domestic Corporations 
by federal courts pursuant to Sections 77 and 77B of the Bankruptcy 
-Act. There is, therefore, no judicial scrutiny or supervision of 
either the activities of those who negotiate for the holders of foreign 
bonds or of the plan of readjustment which they negotiate. And 
als0, of course, administrative control of the readjustment process is 
likewise absent. 

In the domestic field, certain checks on abusive tactics or over- 
reaching by those who dominate the reorganization processes are 
present. A plan of reorganization must ordinarily be submitted to 
security holders for their approval. Furthermore, although excep- 
tions do exist, a plan of reorganization •must be submitted to the 
scrutiny of a court for confirmation or rejection. A dissenting 
minority which finds the plan objectionable is accorded a day ill court 
with full opportunity to submit its •objections for judicial considera- 
tion. And such minority has other remedies, some of an extra- 
judicial nature. As explained in other parts of this report~ a 
minority may gain a strategical position with the power to obstruct 
or delay the proceedings. The leverage thus obtained is often in- 
strumental in exacting concessions from those who control the 
reorganization machinery. These various checks on the majority 
group existing in the domestic field are not sufficient by themselves 
under the present system to insure that either all plans will be fair 
and equitable, or that the conduct of the dominant group will be 
above reproach. It  suffices here to point out, however, that these 
various checks" do act as a brake on a group which may be bent on 
perverting the' reorganization procedure to its own ends. 

These checks being absent in the foreign field, one may accurately 
characterize the representatives of holders of foreign bonds as pos- 
sessing extensi~,e power, free from control or restraint.S5 On their 
ability, faithfulness, and integrity, the bondholders perforce must 
rely. And by reason of the lack of supervision and control, these 

• qualities are even more clearly demanded in the foreign than in the 
domestic field. Among other things the bondholders must be assured 
of prompt and vigoi, ous representation of their claims. Their repre- 
sentatives must be freed from all interests which conflict with those 

As we shall develop subsequently in this report, no protective Committee or agency 
In the foreign field can function effectively without the cooperation or support of the 
U. S. Depabtment of State. Some control over committee action may be exercised by 
the Department by withholding its assistance from a committee not conducting itself 
in the best interest of Investors. 
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of the bondholders. The absence of regulation or control makes it 
possible for the representatives of the bondholders t'o serve their own 
self-interests with impunity if the intent to do so is present. Even 
though such intent be absent, the existence of a conflict of interest 
will tend to condition the action taken. In the light of these vital 
considerations we shall in the pages that follow explore the various 
types of protective committees and agencies which act for the bond- 
holders in the foreign field. We shall examine their genesis, the qual- 
ifications of their members, the processes which they have adopted, 
and the procedures which they have utilized. We shall seek to deter- 
mine whether or not they have competently and faithfully discharged 
the high fiduciary duties which they have expressly or impliedly 
assumed. 

SECTION II 

PERMANENT BONDHOLDERS, PROTECTIVE AGENCIES 

A. CORPORATION OF FOREIGN BONDHOLDERS 
(Great Britain)' 

~Vhen American interests decided upon the creation of a perma- 
nent protectiv e agency to readjust foreign defaults they sought out 
the experience of older creditor nations in the use of such agencies. 
The British Corporation of Foreign Bondholders which was formed 
in 1868 is the oldest institution of the kind. 2 I t  was followed by a 

, number of similar central agencies ill European countries? Over a 
period of more than 60 years the British Council has represented the 
interests of the British holders of defaulted foreign bonds. During 
this period it has by and large been accepted as the authori~Cive 
agency to negotiate settlements of British bondholders with foreign 
governments By virtue of its accomplishments in the handling of 
numerous foreign default situations it has gained wide prestige. 
I t  was natural, therefore, that American interests, in organizing the 
American council, used the British Council as a model. 4 By reason 
of this and of the British CounciPs outstanding success in readjusting 
foreign defaults~ the circumstallces which brought it into being, its 
organization and its method of functioning, will be developed in this 
report. 

Great Britain's experience with loans to foreign governments 
extends back ~ell over a hundred years.5 During this long period 
of foreign lending its bankers and its investors have not been 
strangers to the problems created upon default. British loans were 

i The discussion herein of the British Corporation of.Foreign Bondholders is based chiefly 
on the testimony at  a Commission hearing of Edwin M. Borchard, who had made a special 
study of the British Council~ on its published reports, on the writings of various com- 
mentators,  and upon various contemporary newspaper and magazine articles. 

J Wynne end Borehard, Foreign Bondholders Protective Organization (1933) 43 Yale 
L. J. 281, 284, Proceedings before the Securities and Exchange Commission in the Matter  
of Bondholders Protective Committees for the Republic of El Salvador, Commission's 
Exhibit No. 86. 

a Such agencies were organized In Belgium (1898), France (1898), Switzerland (1916), 
Germany (1926),-and in other countries.  See Wynne and Borchardl supra note 2, at  
293-294 ; Ronald, National Organizations for the Pi'otection of Holders of Foreign Bonds 
(1935) 3 Geo. Wash. L .  Bey. 411, 426-435. 

See infra this section. 
a See Jonks, Migration of British Capital to 1875 (1927), for a t rea tment  of the early 

British experience in lending to foreign governments. 
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of the bondholders. The absence of regulation or control makes it 
possible for the representatives of the bondholders t'o serve their own 
self-interests with impunity if the intent to do so is present. Even 
though such intent be absent, the existence of a conflict of interest 
will tend to condition the action taken. In the light of these vital 
considerations we shall in the pages that follow explore the various 
types of protective committees and agencies which act for the bond- 
holders in the foreign field. We shall examine their genesis, the qual- 
ifications of their members, the processes which they have adopted, 
and the procedures which they have utilized. We shall seek to deter- 
mine whether or not they have competently and faithfully discharged 
the high fiduciary duties which they have expressly or impliedly 
assumed. 

SECTION II 

PERMANENT BONDHOLDERS, PROTECTIVE AGENCIES 

A. CORPORATION OF FOREIGN BONDHOLDERS 
(Great Britain)' 

~Vhen American interests decided upon the creation of a perma- 
nent protectiv e agency to readjust foreign defaults they sought out 
the experience of older creditor nations in the use of such agencies. 
The British Corporation of Foreign Bondholders which was formed 
in 1868 is the oldest institution of the kind. 2 I t  was followed by a 

, number of similar central agencies ill European countries? Over a 
period of more than 60 years the British Council has represented the 
interests of the British holders of defaulted foreign bonds. During 
this period it has by and large been accepted as the authori~Cive 
agency to negotiate settlements of British bondholders with foreign 
governments By virtue of its accomplishments in the handling of 
numerous foreign default situations it has gained wide prestige. 
I t  was natural, therefore, that American interests, in organizing the 
American council, used the British Council as a model. 4 By reason 
of this and of the British CounciPs outstanding success in readjusting 
foreign defaults~ the circumstallces which brought it into being, its 
organization and its method of functioning, will be developed in this 
report. 

Great Britain's experience with loans to foreign governments 
extends back ~ell over a hundred years.5 During this long period 
of foreign lending its bankers and its investors have not been 
strangers to the problems created upon default. British loans were 

i The discussion herein of the British Corporation of.Foreign Bondholders is based chiefly 
on the testimony at  a Commission hearing of Edwin M. Borchard, who had made a special 
study of the British Council~ on its published reports, on the writings of various com- 
mentators,  and upon various contemporary newspaper and magazine articles. 

J Wynne end Borehard, Foreign Bondholders Protective Organization (1933) 43 Yale 
L. J. 281, 284, Proceedings before the Securities and Exchange Commission in the Matter  
of Bondholders Protective Committees for the Republic of El Salvador, Commission's 
Exhibit No. 86. 

a Such agencies were organized In Belgium (1898), France (1898), Switzerland (1916), 
Germany (1926),-and in other countries.  See Wynne and Borchardl supra note 2, at  
293-294 ; Ronald, National Organizations for the Pi'otection of Holders of Foreign Bonds 
(1935) 3 Geo. Wash. L .  Bey. 411, 426-435. 

See infra this section. 
a See Jonks, Migration of British Capital to 1875 (1927), for a t rea tment  of the early 

British experience in lending to foreign governments. 
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not always providently placed. In fact, we find that with few 
exceptions the first British loans to Latin American countries made 
in the 1820's went into default before 1830, s and defaults followed 
on loans placed elsewhere.L These defaults generated a constant suc- 
cession of readjustment agreements between the defaulting govern- 
ment and the bondholders, s 

Reference has previously been made to the fact that this country 
first entered the field of foreign lending upon a wide scale in the 
years during and following the Great War. Our investment bankers 
at that time had at their disposal the lessons imparted to the British 
financiers .during over a hundred years' experience with loans to 
foreign governments. Instead of  profiting from the experience thus 
gained~ oftentimes at huge cost to the British investors in defaulted 
interdst and principal(our bankers adopted some of the most abusive 
practices :of their British predecessors. 
': Britisl~ foreign lending has not been free from its scandals. As 
Was'the case in this  country, a governmental investigation was re- 
quired-to unearth.the unsavory transactions. British lending to 
certain/Latin American states was made the subject of an investiga- 
ti0K: bj, a :Select Committee from the Hous.e of Commons, which 
issued its report in 18752 In many respect§ its finding~ criticize 
the': seifsitme practlces :which received the condemnation of our 
Senate Committees ahnost 60 years 'later. The i'eport developed 
the improvidence of man~) of the loans, the patent lack of ability 
bf t h e  borrowing nations to service the loans (except for a 
limited p.ei:iod out of the loan l~roceeds), the excessive fees and coln- 
inisgion~ received by tl~e houses of issuel.t'he gross diversion of pro- 
ceeds from: the declared Objects of the loaff, the misrepresentations 
and omissions whicl.1 characterized the prospectuses and the exten- 
sive'market rigging and ~nanipulative practices of the bankers in 
floating the loans to the public. ~ 

6 [d., a t  57-58,  and  t h e , a n n u a l  repor ts  of the B r i t i s h  Corpora t ion  of Foreign Bond: 
holders,  se t t ing  fo r th  the defaul t  records of var ious debtor  countr ies  

Among the  ear ly  defaul ts  were those of the Br i t i sh  loans to a few Sta tes  of t he -  
United r States.  See Jenks,  pp. c i r .  eupra note 5, and  the "annual repor ts  of Br i t i sh  
Corpora t ion  of Fore ign .  Bondholders :  

s Jenks,  pp. t i t .  supra  note 5, a t  110-115. 
• Repor t  f rom the  Select Committee on Loans  to Foreign Sta tes  (ordered to be Orinted 

by the House of Commons Ju ly  29, 1875). As to the extent  of defaul ts  a t  about  this t ime, 
i t  has  been s ta ted  t ha t  "about  54 percent  of the entire amount  of foreign government  
obligations listed In London were in de fau l t '  * * * " Defaults  and  t{cpudlatt0n's of 
Foreign Loans  (1928),  4 Foreign Policy Ass'n, Informat ion Service 235. 2 4 2 . .  

~o l d . ,  at  lli-l. Excerpts  from the report  follow : 
" In  respect of all these loans ,  those who in t roduced  them .to the public seem to have 

been regardless  of the financial resources"of,  the borrowing Sta te  ; such resources, if  in* 
quired into,  would have 'been found to have been "total ly inadequate  to meet the llabili~ 
ties incurred.  In no case before your  Committee, with one u n i m p o r t a n t  excepti0nl has the 
borrowing Government  repaid any  port ion of i ts indebtedness incurred in respect of these 
loans except from the proceeds o f , the  loans themselves. 

"By  means  of exaggerated s ta tements  in the prospectns the public have been indnced to 
believe t h a t  the mater ia l  wealth of the cont rac t ing  State  formed n sufficient securi ty for  
the repayment  of the money borrowed• Even i f  such were the case, the several Govern- 
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I t  was during this era of high finance that  the Corporation of 
Foreign Bondholders took form. There was theretofore no perma- 
nent organized agency for the readjustment of the constantly re- 
curring defaults On British loans to foreign govem~nents. The 
situation then existing has been described : 

" P r i o r  to  t h e  e s t a b l i s h m e n t  o f  t h e  C o r p o r a t i o n  o f  F o r e i g n  B o n d h o l d e r s ,  
B r i t i s h  h o l d e r s  o f  f o r e i g n  b o n d s  ( a n d  t h e  s a m e  w a s ,  o f  c o u r s e ,  t r u e  a t  t h a t  
[.tme o f  t h e  r e l a t i v e l y  f e w  b o n d h o l d e r s  o f  o t h e r  n a t i o n a l i t i e s )  h a d  n o  r ecog -  
n i z e d  m e a n s  o f  o r g a n i z a t i o n  f o r  t h e  p r o t e c t i o n  o f  t h e i r  i n t e r e s t s .  T h e y  w e r e  
in  m a n y  i n s t a n c e s  r e p r e s e n t e d  b y  c o m m i t t e e s  w h i c h  w e r e  e i t h e r  s e l f - c o n s t i t u t e d  
o r  a p p o i n t e d  b y  a n  i n f o r m a l  m e e t i n g  o f  h o l d e r s  o f  b o n d s  w h i c h  h a d  g o n e  i n t o  
d e f a u l t ;  b u t  t h e r e  w a s  i n  e x i s t e n c e  n o  i n s t i t u t i o n  Whose  o b j e c t  i t  w a s  t o  
r e p r e s e n t  t h e  i n t e r e s t s  o f  t h e  h o l d e r s  o f  f o r e i g n  b o n d s  i n  g e n e r a l ,  to  r e p r e s e n t  
t h e i r  c l a i m s  to  t h e  B r i t i s h  G o v e r n m e n t ,  a n d  to  n e g o t i a t e  t e r m s  f o r  t h e  s e t t l e -  
m e n t  o f  t h e  d e f a u l t  a n d  t h e  r e s u m p t i o n  o f  p a y m e n t . "  ~1 

• And the issuing bankers also appear to have actively participated 
in the negotiations of debt settlements. ~2 

1.  ORGA~' IZATI0~-  0 P  B P ~ T I S H  C O U ~ C I L  

The first early steps toward the ~ormation of the British Council 
Were taken in •1868. The initiative appears to have been provided by 
the London financial community including the houses which had 
issued foreign loans. Leland H. Jenks in describing the genesis, of 
the Council write's: ~ 

• " T h e  o r i ~ n a l  p l a n  see ins  to  h a v e  b e e n  to  f o r m  a n  i n t e r n a t i o n a l  o r g a n i z a t i o n ,  
h e a d e d  b y  t h e  l e a d i n g  l o a n h o u s e s  a n d  b r o k e r s ,  u n d e r  t h e  p r e s i c l e n c Y . o f  B a r o n  
L i o n e l  R o t h s c h i l d  ( t h e  L 0 n d o n  R o t h s c h i i d  o f  t h e  d a y ) .  I t  m i g h t  be  s p o k e n  
o f  n o t  u n f a i r l y  a s  t h e  ' c o n s c i e n c e  o f  t h e  l o a n m o n g e r s . '  I t  w a s  p r o m p t e d  b y  a 
s e n s e  o f  o b l i g a t i o n  on  t h e  p a r t  o f  b a n k e r s  t o w a r d  p e o p l e  to  w h o m  t h e y  so ld  
b o n d s .  A n d  p e r h a p s ,  t o o ,  t h e r e  w a s  t h e  ref lect- ion t h a t  i t  w a s  b a d  b u s i n e s s  to 
sel l  b o n d s  whic .h  p r o v e d  unpr'oflta~)l~. * * * 

" H o w e v e r ,  w h e n  t h e  t i m e  c a m e  to  e f fec t  t h e  o r g a f i i z a t i o n ,  a R o t h s c h i l d  c o u l d  
n o t  be  p u t  a t  i t s  h e a d  ; f~)r I t a l y  a n d  A u s t r i a  w e r e  m e n a c i n g  t h e i r  b o n d h o l d e r s  
w i t h  a h e a v y  t a x  u p o n  t h e i r  i n t e r e s t  c o u p o n s ,  a n d  t h e  s e c u r i t i e s  o f  t h o s e  c o u n -  
t r i e s  h a d  l a r g e l y :  b e e n  i s s u e d  th~:u R o t h s c h i l d s .  M o r e o v e r ,  t h e  i n c l u s i o n  o f  con-  
t i n e n t a l  m o n e y  ~ a r k e t s  p r o v e d  i m p r a c t i c a b l e .  T h e  b o u r s e s  o f  P a r i s  a n d  B e r l i n  

moats  have taken no steps to apply the revemms of the State,  or  the other  subjects of 
special hypothecat ion In discharge of their  liabilities. 

• , , . 

" In  order to induce tha public tO lend money noon a t : t a l l y  lnsuffiei;nt security,  means 
have been resorted t o which, in their  na ture  and  object, were f lagrant ly deceptive. 

"V~hen the mo;ey  of the ; n b l t e  had been received. ' I t~  applicat ion to the  a;leged 
pnrposes of the loans depended upon the good fa i th  of those issuing them. In some in- 
stances these funds  have been f lagrant ly misapplied. 

• , * , $ 

"Much evil has been eansed by the miss ta tements  and suppressions to be fou*nd In 
the prosbectus."  l d . ,  xllv-xlvL 

n Wynne and Borchard,  supra note 2, a t  285. 
Proceedings before the Securities and Exchange  Commission in the Mat te r  of Bond. 

holders Protect ive  Committees for  the Republic of E1 Salvador  (1935),  a t  4as  " " 

114994 ° - - 3 7 ~ 4  
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were  control led by the  governments  in such . a  w a y  t h a t  cooperat ion wi th  them 
could not  be un t rammel led .  Thus  the only bondholders  to-be  o rgan ized  were  

the  Engl i sh .  
" T h a t  is  to say, i t  was  the Eng l i sh  s tockbrokers  and  banke r s  in te res ted  in 

fo re ign  government  secur i t i e s  who organized.  The  most  ac t ive  promoter  w a s  
I s i d o r e  Gers tenberg,  a p rominen t  s tockbroker  who had  been identif ied wi th  
severa l  of the specia l  bondholders '  commit tees  which  had  dea l t  in  the  a f fa i r s  
of d e f a u l t i n g  L a t i n  Amer ican  republics.  The  o r ig ina l  counci l  inc luded  a Scotch 
viscount ,  two generals ,  an admi ra l ,  an a lderman ,  and  a few p r i v a t e  gent lemen.  
Bu t  the  m a j o r i t y  of i t s  members  were  members  of p r i v a t e  or  m e r c h a n t  bank- 
ing  firms, or of b roke rage  houses.  Doubt less  most  of them were  l a rge  proprie-  
to r s  of fo re ign  bonds. They  were  ce r t a in ly  in t e res t ed  in  m a i n t a i n i n g  a m a r k e t  
for  some k inds  of them. So f a r  as  the  i n t e r e s t s  of p r i v a t e  bondholders  l ay  in 
the same direct ion,  t hey  were  probably  the best  r ep re sen t a t i on  they  could have  
had."  xa 

To discuss the formation of such an agency, a general meeting of 
bondholders was held in London on November 11, 1868. ~4 The meet- 
ing adopted the following resolutions: 

"1. T h a t  in the  opinion of th is  meeting,  the fo rmat ion  of a Counci l  for  t h e  

purpose  of w a t c h i n g  over and  p ro tec t ing  the  in te res t s  of holders  of foreign 
bonds is e x t r e m e l y  necessa ry  and desirable.  

"2_ T h a t  w i th  the  v iew of g iv ing  we igh t  to i ts  r ecommenda t ions  and a prac- 
t ical  c h a r a c t e r  to i t s  policy, the  Council  should comprise  Some members  of 
those eminen t  houses  who have  ha d  exper ience  in dea l ing  w i t h  foreign gov- 
e rnments . "  ~ 

and proceeded to appoint a committee to draw up a plan to organize 
the Council. ~a I t  is interesting to observe that  this committee was 
cognizant of certain disqualifications of the issuing bankers in nego- 
t iat ing debt settlements for  bondholders, f o r  it reported : 

"* * * con t rac to r s  [ b a n k e r ] s  have  foun~l themse lves  in an e m b a r r a s s i n g  
s i t u a t i o n  t o w a r d s  the  Government  and  Bondholders ,  be ing under  ce r t a in  obliga- 
t ions  to  both. On such occasions the' Council  wil l  be ready  to ac t  as  media tor  
between the  Fore ign  Government  and  the  Bondholders ,  re l ieving thereby the 
con t r ac to r  f rom his  u n p l e a s a n t  and  somet imes  equivocal  posit ion.  * * . ,, ~T 

The committee recommended, however, that the members of the 
Council should be composed of the issuing bankers, stock exchange 
members, and private bondholders. ~s The report  of the organizing 
committee was adopted at a second general meeting he]d February 
2, 1869, and the Council launched as an unincorporated association. ~e 
I ts  early formative years were beset with many difficulties. Many 
of these grew out of its financial problems, problems which, as we 
Shall develop later, were also troublesome to the American Council. 

Jenks, op .  c ir .  s u p r a  note 5, at 288-289. 
:~ Wynne and Borchard, s u p r a  note 2, at 285. " 

I b i d .  
~g I b i d .  
27 I b i d .  
x8 I b i d .  " 

I b i d .  
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The organizers of the British Council from the first contemplated 
that the Council in some cases would receive payments from bond- 
holders but that in the main it would be supported by fees received 
f r o m  foreign governments in commction with debt negotiations. *° 
The Council supported itself mailfly by payments from these two 
sources for  three years. 2~ Then desiring to set up a permanent fund, 
subscriptions of £100 each were secured from members who were gik, en 
a bond in like amount bearing 5% interest. .2 The sum of £60,280 
was eventually raised in this manner. 28 The plan at that  time was to 
operate the Council on a profit basis, paying a financial return to its 
members from income on invested capital and from fees received from 
bondholders and foreign govermnents. 2" But  it was deemed necessary 
to incorporate so as to avoid personal liability of the members. ~5 The 
Council, however, found it impossible to incorporate as a profit 
making enterprise 28 and finally on August 1, 1873, accepted a license 
from the British Board of Trade as a non-profit corporation. ~7 I ts  
members Who had each advanced £100 toward the Council's capital 
fund became its permanent members. ~e 

The Council had now entered upon its permanent phase. As 
early as 1890, the president of the Council summarized its accom- 
plishments : 

"* * * Looking  a t  the debt  a r r a n g e m e n t s  effected by the  council ,  as  a 
whole, d u r i n g  the  l a s t  18 years ,  some 32 debt  s e t t l emen t s  have  been made,  
dea l ing  w i t h  de fau l t s  of f rom 1 to over  50 years '  s tanding ,  and  embrac ing  an  
indebtedness  of no less  t h a n  £749,500,000 of pr incipal ,  and  .of £106,500,000 of 
a r r e a r s  of i n t e r e s t  and  d rawings ,  m a k i n g  the g igan t i c  to ta l  of £856,000,000, 
one-half  of which a t  l e a s t  may  be considered as  h a v i n g  been held  by Brii~ish 
investors .  The exer t ions  of the  council ,  which involved an  infini te  a m o u n t  of 
p a i n s t a k i n g  l abor  and  g r e a t  expense,  r e su l t ed  in  ob ta in ing  the p a y m e n t  of a 
commencing  m i n i m u m  of £16,500,000 per  a n n u m  for  the  f irst  yea r ' s  in te res t ,  
besides  a l a r g e . c a s h  payment ,  and  a s t i l l  l a r g e r  va lue  in  l ands  and  secur i t ies .  
T h a t  an assoc la t lon  which  is, a f t e r  all ,  only a combina t ion  of p r i va t e  indi-  
v idua l s  should  have  acqu i red  so g r e a t  an  influence, and  should  have  dea l t  

~ l d . ,  at 285-286. The Council states in the preface to its annual reports: "In most 
cases the expenses, have been borne by the governments concerned, and no charge has 
fallen on the Bondholders. * * *" The Council receives payments from the bond- 
holders only if it accepts the deposit of bonds. 

z I d . ,  at 286. 
I b i d .  

w ld., at  287, note 19. 
N I d . ;  at  286. 
m I b i d .  
mld., a t  287. 

Proceedings before the Securities and Exchange Commission in the :~[atter of Read- 
Justment of External Obligations and Protective Committees and of Protective Organiza- 
tions for Security Holders of the Republic of Peru, et a~ (1935), Commission's Exhibit 
No. 288, at  1-2. 

Wynne and Borchard~ s u p r a  note 2, at  287. Other classes of membership provided 
in the charter were life members and subscribing members. Op.  v i i .  s u p r a  note 27, Com- 
mission's Exhibit l~o. 288, at 2. There were five life members but no subscribing mem- 
bers. l d . ,  at 3. 
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w i t h  debts  a m o u n t i n g  to the enormous  to ta l  of £856,000,000, seems a lmos t  
f a b u l o u s - - a l m o s t  l ike  a f a i r y  ta le  of finance." ~ 

I t s  finances prospered to such an extent that  it was enabled by 1885 
to repay  its original capital fund in full with 5 percent interest i t  
demanded by its members2 o In  fact  the Council by 1896 had in 
addition built up a reserve fund out of income of about £100,000. s~ 
But  the members whose advances had been repaid retained their 
membership certificates, giving them the power to vote and thus con- 
trol the Council.s2 These certificates were ful ly transferable and did 
to a considerable extent pass out of the hands of original members;  
in fact  it is stated that  many were acquired by speculators2 s The 
certificate holders began to clamor for payment  of dividends out of 
the reserve fund, notwithstanding that  such payments  would be in 
violation of the Council's charter, or for the dissolution of the Coun- 
cil and  the distribution of its capital fund among its members. ~' In  
fact, i.n the 1890's these matters became the subject of acrimonious 
discussion at several annual meetings of the Council. ss 

I n  addition to these internal dissensions the Council was the target  
for  considerable criticism2 s I t  is interesting to observe that  it was 
criticized on the same grounds which formed the basis for  the alle- 
gations levied against  the present American Council.8 ~ I t  was 
charged , inter alia, that  the Council had come under the domination 
of the houses of issue which were using it to serve their own ulterior 
purposes and not the interests of the bondholders. The following is 
typical  of the criticisms then being made:  

"The  p r inc ipa l  cha rge  which  has  been ran'de a g a i n s t  i t  is t h a t  i t  tins shown 
too much len iency  in  i t s  dea l ings  wi th  fore ign  Governments ,  and  t h a t  i t  h a s  
l en t  i t s  sanc t ion  to and  ak ied  in  car~:ying out  ar~:angements w i t h  de fau l t i ng  
S ta t e s  e s sen t i a l l y  vicious in  pr inc ip le  and  ca lcu la t ed  to encourage  d i shones t  
Governments  in the  bel ief  t h a t  i f  they  only show tliem'selves sufficiently exact-  
ing  and  pe r s i s t en t  they  wi l l  u l t i m a t e l y  be able to impose any t e rms  they choose 
on t h e i r  c r ed i to r s  * * *. I t  m u s t  not  be forgot ten,  howeve r ,  t h a t  the posi- 
t ion of the  Council  of Fore ign  Bondholders  is a very  difficult one. In  the first  
place, i t  i s  notoriou~ t h a t  in  a l l  the  negot ia t ions  for  the  r e a r r a n g e m e n t  of the 
debts  of fore ign  S ta tes  a power fu l  influence is exerc ised  upon bondholders  by 
the  i s su ing  houses,  who find i t  p r ac t i ca l l y  imposs ib le  to do f resh  .business wi th  
the  debtors  whi le  the d e f a u l t  las ts ,  and  who are,  therefore ,  natural ly-  anx ious  
t h a t  some sor t  of a s e t t l emen t  should  be a r r i v e d  at ,  more espec ia l ly  as  sett le-  

Speech of Sir John Lubbock at  General Meeting of Council held February 24, 1890. 
reprinted, Davies. Investments Abroad (1927), 138-139. 

Wynne and Borchard, supra  note 2, at  287; op. cit. supra note 27, Commission's Ex- 
hibit No. 288, at  3. 

/bid. 
Wynne and Borchard, supra note 2, at 287: 

U l d . ,  at 287; op. cir. supra  note 27, Commission's Exhibit No. 288, at 4; Ronahl, 
supra  note 3, at  419. 

Wynne and norchard, supra  note 2, at 287; Davies, op. cir. supra  note 29, at  134. 
8 Ronald, supra  note 3, at 420. 
m Id. ,  at 420 : Wynne and Borchard, supra  note 2, at  287. 

See  tn f ra  see. V, B, 2. 
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ments  of the k ind  yield subs t an t i a l  p ickings  in  the way  of commissions,  a re  
f r equen t ly  fo l lowed by new loans ;  and,  in the second place, in  ~:ases of de fau l t  
the bonds fa l l  more  or less heav i ly  in price, and  a re  then picked up by 
specu l a t o r s  who a re  p repa red  to vote for  any  propos i t ion  however  inequi table ,  
t h a t  would  enable  them to rea l ize  a t  a profit  * * *. The Council  is  sa id  to 
have  l a rge l y  become a mere  co-optive body, composed, no doubt,  of men of h igh  
~ t a n d i n g  and  i n t e g r i t y  * * * but  i t  i s  compla ined  t h a t  many  of the mem- 
b e r s  of the Council  have  no especial  knowledge of bus iness  a t  all ,  or, a t  any  
rate ,  of the  p a r t i c u l a r  business  t h a t  the Council  has  to t ransac t .  

"A. f u r t h e r  object ion to the Council  is  t h a t  i t  has  det~arted from i t s  o r ig ina l  
cons t i t u t i on  as  a p r ac t i ca l l y  ph i l an th rop i c  associa t ion ,  in  which  the manage-  
m e n t  was  to be provided  g r a t u i t o u s l y  * * *. But,  of course, as  t he  work  
of the Counci l  developed, i t  would  have  been idle to expect  prac t ica l ,  busy 
men  to devote  a l a rge  port ion of t he i r  t ime to the in t e re s t s  of the bondholders  
w i t h o u t  any  p a y m e n t  * * * i t  is  abso lu te ly  e s s e n t l a l , . i f  the i n s t i t u t i on  is  
to work  effectively, t h a t  i t  should have  a fund out  of which  the  c u r r e n t  ex- 
penses can  be met. You cannot  have  a pe rmanen t  o rgan iza t ion  l iv ing  upon 
t he  chances  of c a sua l  employment  * * *. Bondholders  do not  w a n t  to be 
represen ted  by people who a re  anx ious  to m a k e  big profi ts  out  of t he i r  mis-  
fo r tunes ,  but. by a body which wi l l  work,  as  i t  were,  a t  cost  price, a n d  i f  the 
~us iness  is  worked  p rac t i ca l l y  a t  out-of-pocket expenses  t h a t  is  as  much as 
~nybody  can expect ."  n 

2. T H E  RECONSTITUTION OF BRITISH COUNCIL 

To meet the situation which had developed it was decided to rein- 
corporate  the Council under a special ac t  of Parl iament.  This act 
was authorized at meetings of the Council held in November of 1897 
and passed by Par l iament  but over what has been described as vio- 
lent opposition. '3° The act (sometimes hereafter  referred to as the 
"Char te r"  of the British Council), the Council's Rules and Regula- 
tions, and a statement of its origin, functions , and regulations ap- 
pear ing as a preface to its annual reports, are p r in t ed  ifi full as 
Appendix  A'hereto.  There is also set forth in Appendix A a con- 
temporaneous.newspaper account of the hearing before a select com- 
nlittee of Par l iament  on the then pending act, describing the pr ior  
history of the Council and the controversy which led to its recon- 
stitution. 

:The main purpose of the act is stated in its preamble : 

"'And whereas  i t  is des i rab le  to secure t h a t  th e Corpora t ion  should  in the 
~uture  more d i rec t ly  and  exc lus ive ly  r e p r e s e n t  the in te res t s  of the holders  of 

(1897) 55 Economist 1624-1625. A more ~'lgorous 'eriUcism appeared in. another 
periodical: " A s  we have again" and again insisted, the dealings of the Council with de- 
faulting States have become little short of scandalous; .and it  has seemingly become 
impossible to check it in Its unworthy career of surrender * * *. The Council of 
:Foreign Bondholders now presents itself to the public as a mere servant of the loan 
monger, and seems to be infinitely more intent on earning commissions than on further- 
i n.g the real interests of those who have been robbed by States to whom default is 
familiar." (1897) 10 Investors Review 154. 

~Ronald, supra note 3, at  421. The Act, 61 and 62, Vlct..  eh. cxlix (1898),  was 
~assed.on July 25, 1898. Op. cir. supra note 27, Commission's Exhibit  No. 288. 
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f o r e i g n  a n d  o t h e r  pub l i c  s e c u r i t i e s  a n d  t h a t  the  a p p l i c a t i o n  of  t h e  a c c u m u l a t e d  
f u n d s  a n d  p r o p e r t y  of  the  C o r p o r a t i o n  to  t he  pub l i c  o b j ec t s  f o r  w h i c h  i t  w a s  
c o n s t i t u t e d  shou ld  be f u r t h e r  s a f e g u a r d e d  a n d  t he  pos s ib i l i t y  of  t h e  v o l u n t a r y  
w i n d i n g - u p  o f  t he  C o r p o r a t i o n  a n d  the  d i s t r i b u t i o n  of  i t s  Surp lus  f u n d s  

• a m o n g s t  i t s  m e m b e r s  p r e v e n t e d  a n d  t h a t  w i t h  t h e s e  o b j ec t s  t h e  e x i s t i n g  Cor- 
p o r a t i o n  shou ld  be d i s s o lve d  a n d  a n e w  C o r p o r a t i o n  e s t a b l i s h e d  a n d  t h a t  t h e  
o b j e c t s  a n d  scope  o f  t h e  C o r p o r a t i o n  shou ld  be e n l a r g e d  : * * . , ,  ,0 

To accomplish these purposes the new corporation acquired the 
assets of the old corporation and assumed its liabilities. I t  became 
strictly a non-profit enterprise. The act contained a specific pro- 
vision that all the property and income of the reconstituted Council 
should be held inviolate for the furtherance of its corporate pur- 
pose, even after  its dissolution, except that  certain sums were to be 
appropriated for  the purchase of the outstanding membership 
certificates. 4~ 

The new corporation was given general power to protect the 
interests of the holders of all public securities, but the Council in 
practice, it  is said, confines its activities to foreign public securitie§ 
only. ~2 I t  was given the fur ther  power to negotiate the resumption 
of debt service, to represent bondholders, in their name or on their  
behalf, and to invite and accept deposits of bonds. 

a. Membership 

Under the act of Parliament, the Council consists of 21 members~ 
each holding office for  three years, with their terms staggered so that 
seven members are appointed each year. 4a In  practice the members are 
reappointed upon the expiration of their terms." U n d e r  the act 
the 21 members are appointed as follows: ~s 

Six  by  t h e  B r i t i s h  B a n k e r s '  As s oc i a t i on  ( f o r m e r l y  t h e  C e n t r a l  Asso c i a t i o n  of  
B a n k e r s ) .  

~o Op. c/t. supra note 27, Commission's Exhibit No. 288, at  4. See Appendix A, I. 
Id., at  1-12. 

"~ Wynne and Borehard, supra note 2, at  288, note 28. 
~mOp. vii. supra note 27, Commission's Exhibit No. 288, at  6--7, and preface, annual 

reports of Council. See Appendix A, I. The act provides (art .  6, sec. 1) the Council with 
the power to increase its membership to not exceeding thirty.  The Council in 1936 
availed itself of this power by appointing four additional members. I ts  1936 report  
s ta tes  at  pages 8--9: 

"To enable the necessary consideration to he given to the various problems arising, 
the representation on the Council has been increased. I t  is interesting in this respect to 
refer to" the Council's First  Annual Report for the year 1873 page 59, where reference is 
made tq the formation of Trus t '  Associations. The Report remarks 'The organisati0n of 
these large companies being conducted with intelligence, exercises a very great and salutary 
influence, which will be the more felt in the future . . . I t  will be noticed that  great  
Corporations are growing up which In their sympathies must be altogether allied with the 
Bondholders and give a new element of stability to the general body, and which even the 
co-operation of larger individual Bondholders did not so well afford." 

"The passage of 63 years has shown how accurate this forecast was and. in order to 
give practical effect to alliance of their interests, t h e  Council have pleasure in announcing 
that  they have included in their membership representatives of the Association of Invest- 
ment Trusts  and the British Insurance Association. They therefore welcome as col- 
leagues Mr. J.  H. Clifford Johnston and the Hen. A. O. Crichton from the former, and 
Sir Ar thur  Worley and Mr. E. H. Lever from the latter,  of these two organisattons." 

Ronald, supra note 3, a t  422. 
Op. v i i .  supra note 27, Commission's Exhibit No. 288, a t  8--9 and preface, annual 

reports of Council. See Appendix A, I. 
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Six  by  the  L o n d o n  C h a m b e r  of  C o m m e r c e .  

N i n e  by t h e  Counci l  a s  a whole .  

Of the nine members appointed by the Council as a whole, the act 
specifies that  six shall "be persons who at or before the time of their 
election shall have respectively proved to the satisfaction of the said 
Council that they are the bo~a fide holders of foreign bonds to the 
nominal amount of five thousand pounds." 46 

I t  has been said of the Council's membership: 

" *  * * A body  t h u s  chosen  is  r e p r e s e n t a t i v e  of  t h e  w h o l e  f i nanc i a l  a n d  
c o m m e r c i a l  i n t e r e s t s  of  t h e  C i ty  a s  we l l  a s  of  t he  b o n d h o l d e r s  a t  l a rge .  T h e  
p r e s e n t  Counc i l  i n c l u d e s  d i r e c t o r s  of  t he  B a n k  o f  E n g l a n d ,  t he  c h a i r m e n  of  t he  

B ig  F i v e  j o in t - s tock  b a n k s ,  m e n  of  i m p o r t a n c e  in c o m m e r c e  a n d  i n d u s t r y  o r  of  
c o n s i d e r a b l e  e x p e r i e n c e  in  pub l i c  a f fa i r s .  T h e  b o n d h o l d i n g  c o m m u n i t y  is t h u s  
ab l e  to r e s t  a s s u r e d  t ha t ,  w h e n e v e r  t h e  n e c e s s i t y  u n f o r t u n a t e l y  a r i s e s ,  i t s  a f f a i r s  

wi l l  be  h a n d l e d  by  t h e  C o r p o r a t i o n  w i t h  a b i l i t y  a n d  good  J u d g m e n t ,  a n d  t h a t  
t h e  f i nanc i a l  g u i d a n c e  w i t h  w h i c h  i t  is f u r n i s h e d  wi l l  be bo th  c o m p e t e n t  a n d  
d i s i n t e r e s t e d . "  ,T 

I t  will be noted that through the power of appointment of six of the 
twenty-one members by the British Bankers Association, the body 
analogous to the American Bankers Association, the British commer~ 
cial bankers have a substantial voice in the Council. There is no spe- 
cific prohibition against representatives of issue houses serving on 
the Council, in fact as previously related it was originally contem- 
plated that  they should serve. But  this policy has not been fol- 
lowed in practice as the issuing bankers do not serve either as 
members of the Council or of its committees. 48 

b. Finances 

The Council is financed by the income on its invested funds and 
by fees p a id  it by defaulting governments at the conclusion of 
debt negotiations. I t  also in some cases acts as the paying agent 
of foreign governments, and in this capacity receives commissions 
for the payment of coupons, the retirement of bonds under the amor- 
tization provi~ions, and for other analogous services. On few occa- 
sions it takes payments from bondholders. "° After  its recon~stitu- 
tion in 1898, the Council has continued to increase the amount of its 
"corporation" fund until it now has reached the book valu.e of 
£182,465 With a market value of £159,110 on December 31, 1935. 5° 

Op. oit. supra note 27, Commission's Exhibit No. 288, at  8. 
~ Wynne and Borehard, supra note 2; a t  288. 
~Sld., at  289, note 29. The act provides (art.  7, sec. (1) (c))  tha t  a member shall 

vacate his office unless he declares any personal interest he may possess in any contract 
or transaction with the Council. See Appendix A, I. 

~E .  g., in connection with the El Salvador settlement described t~]r¢ see. IV, B, L 
~Corpora t lon  of Foreign Bondholders, Sixty-Second Annual Report (1935), Balance 

Sheet, insert opposite p. 54. 
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The Council states that its ordinary expenditures, apart from the 
expenses involved in negotiations or litigations, fimount to about 
£15,000 annually21 Approximately one-third of this is met by in- 
terest on invested funds. 52 

The Council pays its officers very moderate salaries. Under the 
act of Parliament which incorporated it, the president's salary is 
limited to £1,000, the vice president's to £500, and each member's 
salary to £100 annually2 s . 

The Council during its existence of .over sixty years has been con- 
cerned in the settlement of debts aggregating well over £1,000,- 
000,00024 We shall reserve for later discussion, its general procedure 
in" forming protective committees and in negotiat ing debt settle- 
ments, s: 

B. THE LATIN AMERICAN BONDHOLDERS ASSOCIATION, INC. 

Prior  to the creation of the present American Council, there were 
two attempts in this country to form a central protective agency for 
holders of foreign bonds modelled ger/eral]y on the British Corpora- 
tion of Foreign Bondholders. The initiative in both cases came from 
private interests, not from the .Federal Government as in the case of 
the present Council;  in b'oth cases the attempts :were unsuccessful. ' 

One  of these early attempts was m~de by Thomas F.' Lee~ the 
organizing spirit of the Latin American Bondholders Association, 
Inc. I-Ie had formerly been a' member of the investment banking 
firm of F. J. Lisman & Co., the underwriter of several foreign bond 
issues, s6 I-Is caused the Association to be  incorporated in the State 
of New York on October 9, 1931, as a non-profit corporation,57 with 
the purpose of promoting and protecting the interests of security 
holders, especially the h'olders of obligations of Latin American 
countries: ~s 

These objects were to be achieved in two ways: first, by the "dis- 
semination of accurate and correct information concerning all foreign 
countries", t° and second, by the centralization of the interests of 

Bs I d . ,  at  el.  

a2 The 1935 return was £5,864, ft. 9, d. 2. Id:, Revenue Account, insert oDposlte p. 54. 
ta 0p.  vii. supra note 27," Commission's Exhibi t  No. 288, a t  11 ; preface, annual  reports 

of Council. See Appendix A. 
Op. ett. supra note 27, Commlssion'~ Exhibit  287, a t  vii. See Appen~lix A, I IL  

ln f ra  sec. IV, .4. and B. 
N Proceedings before the Securities and Exchange Commission in the Mat ter  of Foreign 

Bondholders Protective Council, Inc., e ta l .  ( 1 9 3 5 ) , ' a t  982. 
ld:, a t  983 ; Commission's Exhibi t  No. 196. I t s  certificate of incorporation provided : 

"No director, o'fllcer, member, or employee of ' this  corporation shall receive or be lawfully 
enti t led to receive, directly or indirectly, any "pecuniary profit from the operations thereof, 
except proper  and reasonable compensation tOr services in a t tempting to. effect one or 
more o f  such purposes." Id. Commission's Exhibit.No. 196, a t  2. 

aa Ibid. 
Uld. ,  Commission's Exhib i t  No. 106. 
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bondholders including when advisable the formation of protective 
committees. The latter purpose was described in a circular descrip- 

/ /  • . 

t ire of th%~ssoclatlon : 

" T h e ~ r p o s e  of  t h e  Assoc i a t i on ,  f o l l o w i n g  t h e  procedure e s t a b l i s h e d  by  t h e  
Counc i l  of  F o r e i g n  B o n d h o l d e r s  in  E n g l a n d ,  i s  to  e n a b l e  t he  h o l d e r s  of  L a t i n  
A m e r i c a n  d o l l a r  bonds  to  c o m b i n e  a n d  o r g a n i z e  fo r  m u t u a l  benef i t  a n d  pro tec-  
t ion.  T h e s e  bonds ,  of  w h i c h  t h e r e  a r e  a p p r o x i m a t e l y  $1,600,000,000 p a r  v a l u e  
o u t s t a n d i n g ,  a r e  h e l d  b~' t h o u s a n d s  of i n d i v i d u a l  a n d  i n s t i t u t i o n a l  i n v e s t o r s  
t h r o u g h o u t  t h e  U n i t e d  S t a t e s  a n d  C a n a d a .  C o n c e r t e d  a c t i o n  by t h e  h o l d e r s  
of  one  or  m o r e  of  t he  i s s u e s  i s  f r e q u e n t l y  e s s e n t i a l  to  the  p r o t e c t i o n  of  t h e i r  
i n t e r e s t s .  T h i s  A s s o c i a t i o n  a f fo rd s  a v e h i c l e  f o r  s u c h  c o n c e r t e d  ac t ion .  

$ * $ $ $ $ $ 

" R e a d j u s t m e n t  a n d  r e v i s i o n  of  v a r i o u s  l o a n s  m a y  be  n e c e s s a r y  in  some  c a s e s  
a n d  a d v i s a b l e  in  others ' .  T h e  A s s o c i a t i o n  w i l l  p r o m o t e  t he  a p p o i n t m e n t  of  pro- 
t e c t i v e  c o m m i t t e e s  w h e n  c a r e f u l  i n v e s t i g a t i o n  i n d i c a t e s  t h a t  t he  i n t e r e s t s  o f  
t h e  b o n d h o l d e r s  a n d  t he  b o r r o w e r s  c a n  t h e r e b y  bes t  be se rved .  I n  s u c h  cases ,  
b o n d h o l d e r s  w i l l  be r e q u e s t e d  to  d e p o s i t  t h e i r  b o n d s  w i t h  s u i t a b l e  d e p o s i t a r i e s .  
T h e  A s s o c i a t i o n ,  t h r o u g h  i t s  r e p r e s e n t a t i o n  on al l  c o m m i t t e e s ,  w i l l  he  i n  a 
p o s i t i o n  to a s s u r e  i t s  m e m b e r s  t h a t  m e a s u r e s  a d o p t e d  w i l l  t e n d  to c o n s e r v e  t h e  
b e s t  i n t e r e s t s  of  t h e  b o n d h o l d e r s . "  ~ 

At the time of the Association's formation it was hoped to  bring 
together a group of fifty distinguished persons from different parts 
of the country to act as its board of directors "whose duties would be 
nominal other than the important function of passing judgment 'on 
occasion in the matter of policy. ' 'el Invitations to serve were.ex- 
tended, a few acceptances were received, but lack of general support 
caused the plan to be abandoned, s2 The real direction of the organi- 
zation was to be vested in an executive committee. Such a committee, 
under :the chairmanshi p of Montgomery Schuyler I formerly United 
States Minister to E1 Salvador, did function for a few months. ~ 

.Several types of membership were contemplated. The owners of 
one to ten bdnds ~vere invited to take "bondholder" memberships at 
$10 a year; t.rustees, attorneys, and large bondholders could be- 
dome "active" members at $25; banks, investment houses, and cor- 
porations cou:ld be "dealer" members at $100; a suppo.rting mem- 
iJersh~p at $250 a year was visualized, and also the possibility of 
extOnding honorar3~ membership "to a few outstanding individuals 
who may desire to contribute services or funds ."  s' 

Only two types of membership were actually taken out: 44 indi: 
viduals became "bondholder" members, three institutions joined as 
"active" members, sa This indicates the limited extent to which the 

to  Id., Commission's Exhibi t  No. 197. 
ta Id., at 989-990 ; Commission's Exhibi t  No. 198. 

Ibid.;  Commission's Exhibi t  No. 109. 
~.ld., a t  993, 1009. 

ld., a t  991-992 ; Commission's Exhibi t  No. 200. 
8t ld., a t  996-997. 
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Lat in  American Bondholders Association, Inc., was supported by 
security owners. 

I ts  active life was short;  it  was testified that  Mr. Lee ceased sup- 
port ing the Association after  the end of 1931. The records show 
that  in three months he put  over $19,000 into his venture, s~ I ts  only 
revenue was $515 by way of members' dues. e~ 

These three months following its incorporation covered what may 
be termed the active existence of the Association. I t  carried on an 
extensive correspondence with owners of foreign bonds and built up 
a mailing list of bondholders and their securities. Realizing that  
there was no broad support  for  the enterprise, Mr. Schuyler tried re 
secure the cooperation of one of the foundations. 8s The attempt 
failed, and when, at the end of 1931, Mr. Lee withdrew his financial 
suppor t  and Mr. Schuyler resigned, the active life of the Lat in  
American Bondholders Association was over. 6~ 

Fred  Lavis, a c0nsulting engineer, became its president~ and there- 
after  a dwindling correspondence with members and other bond- 
holders was carried on from his office and at his expenseY 0 He 
testified : 

" I  k e p t  on  Mr .  B r a d f o r d  [ s e c r e t a r y  o f  t h e  A s s o c i a t i o n ]  a n d  o n e  s t e n o g r a p h e r ,  
a n d  f r o m  t h a t  t i m e  o n  a t  m y  o w n  e x p e n s e ,  I t r i e d  to  m e e t  t h e  o b l i g a t i o n s  o f  
t h e  L a t i n  A m e r i c a n  B o n d h o l d e r s  A s s o c i a t i o n ,  i n  g i v i n g  i n f o r m a t i o n  to  • t hose  
w h o  h a d  s u b s c r i b e d .  

" I  w a s  l e f t  a l m o s t  e n t i r e l y  a l o n e .  N o w ,  a s  a m a t t e r  o f  f a c t ,  in  t h e  A s s o c i a -  
t i o n  a s  s u c h ,  i t  r e a l l y  a s  a n  A s s o c i a t i o n  d i d n ' t  ex i s t .  * * *" n 

I t  will be recaJled that  one of the avowed purposes of the Asso- 
ciation was the formation of protectiVe committees. Its president, 
Mr. Lavis, became a member of a committee for  the holders Of bonds 
of the Republic of E1 Salvador, and of a committee for the holders 
of bonds of the ,Repubiic of Colombia. We shall subsequently dis- 
cuss the formation and activities of these two committees. Douglas 
Bradford,  secretary of the Association, served • as secretary of these 
two committees. Mr. Bradford  had written in answer to a letter of 
inquiry that  the Association was "active" in  the organization of 
thesetwo committees. TM But  Mr. Lavis testified that the Association 
"died before it got a chance" to form any protective committees, is 
that he was using his "'personal •efforts'' and  not those of the Associa- 
tion in the formation of the E1 Salvador committeeY 4 

Ibid. 
¢t Ibid. 

Id. ,  a t  994.  
¢~ ld. ,  a t  1 0 0 2 - 1 0 0 3 .  
~o Ibid.  

Id.,  a t  1003.  
Id.,  a t  1 0 0 0 - 1 0 0 1 .  
ld . ,  a t  098.  

~ I d . ,  a t  1003.  
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Nevertheless his title "President of the Latin Amer ican  Bond- 
holders Association" was believed to have publicity value to protec- 
tive committees on which he served. In  the initial circular of the 
E1 Salvador committee dated March 28, 1932, Mr. Lavis was de- 
scribed as "formerly President of the International Railways of 
Central  America, the principal railway of E1 Salvador, and now 
President of the Latin American Bondholders Association., 7s And 
the fact that  file Association had "died" 76 did not deter Mr. Lavis a 
year  later from allowing his title and connection with the Associa- 
tion to be prominently featured by the Colombian committee on 
which he served. In  a communication to bondholders dated Febru- 
:ary 10, 1933, the committee stated: 

" M r .  F r e d  L a v i s  i s  a C o n s u l t i n g  E n g i n e e r  o f  i p t e r n a t i o n a l  r e p u t a t i o n .  
* * * F o r  t h e  l a s t  y e a r  o r  so, a s  P r e s i d e n t  o f  t h e  L a t i n  A m e r i c a n  B o n d -  
h o l d e r s  A s s o c i a t i o n ,  h e  h a s  a p p l i e d  h i m s e l f  to  t h e  p r o b l e m s  p r e s e n t e d  b y  t h e  
d e f a u l t e d  b o n d s  o f  t h e  R e p u b l i c s  to  t h e  S o u t h  o f  us .  * * * " "  

To still another cbmmittee Mr. Lavis' title appeared attractive. 
l i e  accepted membership on a protective committee for  the 7% To- 
bacco Loan of the Republic of Peru formed by the houses of issue. 
Mr. Lavis testified: 

"* * * A t  t h e  t i m e  t h e  P e r u v i a n  c o m m i t t e e  w a s  f o r m e d  b y  S e l i g m a n ' s ,  t h e y  
a s k e d  m e  to  be  a m e m b e r .  A f t e r  s o m e  c o n s i d e r a t i o n ,  I s a i d  t h a t  I w o u l d ,  a n d  I 
w a n t e d  m y  n a m e  to  a p p e a r  a s  F .  L a v i s ,  a n d  t h e y  s a i d  t h a t  t h e y  w o u l d  l i k e  to  
h a v e  i t  a p p e a r  a s  P r e s i d e n t  o f  t h e  L a t i n  A m e r i c a n  B o n d h o l d e r s  A s s o c i a t i o n ,  
: and  I s a i d ,  'Al l  r i g h t ,  g o  t o  i t . ' " T s  

In  still another respect the Association proved helpful to Mr. 
Lavis'  protective committee work. Reference has been made  to ths 
bondholders' names acquired in the course of the Association's few 
months of active life. These ' names were made available to the 
E1 Salvador and Colombian committees on which Mr. Lavis served, 
for  the solicitation of deposits. TM 

Although his own association was  not successful in becoming a 
central protective agency for the holders of foreign bonds, Mr. Lavis 
did not give up hope that  he might become identified with such an 
agency formed by others. The Lat in  American Bondholders Asso- 
ciation, Inc., although dormant, provided him with a convenient 
vehicle for  the furtherance of his plan. We shall subsequently 
discuss in detail the Corporation of Foreign Security Holders en- 

d50p. cir. supra note 12, Commission's Exhibit  No. 11, a t  56-57.  
~80p. cir. attpra note 56, a t  998. 

Proceedings before the Securities and  Exchange  Commission in the Mat t e r  of Inst i-  
t u t e  of In te rna t iona l  Finance,  et aL (1035), Commission's Exhibi t  No. 82, a t  20. 

T80p. cir. supra  note 56, a t  1000. 
ld. ,  a t  1020-1080;  op. cir. supra  note 77, a t  262. 
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visaged unde r  .Title I I  of the Securities A c t  of 1933. Mr. Lav i s  
testified tha t  he had hoped to become connected witl~ this  corpora t ion  : 

"Q. Did you. anticipate, Mr. Lavls, that you or the Latin American Bond- 
holders Association would play some part in the corporation created under 
Title II? 

A. Yes; I think I might have personally. 
Q. What part did you consider that you would play? 
A. Well, you can call it a consulting engineer or expert on Latin American. 

• Affairs or anything you want to. ''a° 

U n d e r  the name  of the Association Mr. Lavis  circulated petitions: 
among  bondholders  addressed to the Federal  Trade  Commission 
u r g i n g  the immedia te  creat ion of th6 corporat ion unde r  Ti t le  I I .  s~ 
Some n ine  hundred  s ignatures  were obtained to these peti t ions22 
Quest ioned as to the propr ie ty  of solici t ing the bondholders  in  this 
m a n n e r  under  the name  of a defunct  organizat ion , Mr. L a v i s  
testified : 

"A. The name of the Association w.as used, and there was no Association. 
at that time, and it  was myself and Bradford as Secretary, and if that is an, 
Association, why, the Association sponsored it. 

Q. You say that there was no Association at that time, but yet you send out: 
letters enclosingpetitions to be signed under the name of an Association? 

A. That is right. 
Q. Does that strike you as entirely proper in all respects? 
A. Probably not. Except this, that I have felt very keenly .that there was a 

great lack of effort on behalf of the Latin American holders, and I had ~lone 
a great deal to try to help that situat.ion, and this was oneway that pos- 
sibly it could have been done, and if I improperly used the word of a more 
or less defunct Association, I don't care, because I was doing what I thought 
was a good Job. ' ' s  

As  Ti t le  I I  never  became effective, these efforts were to no avai'l. 
I n  the fal l  of 1933 Mr. Lavis  heard tha t  an organiza t ion  was to be 

created in place of the Corporat ion of Fo re ign  Securi ty  Holders  con- 
"tempIated unde r  Ti t le  I I  of the Securit ies Act  of 1933! The La t i n  
A.merican Bondholders  Association, Inc.,  was offered as a nucleus of  
the proposed agency. Douglas  Braclford, as secretary of the Associa- 
t ion, wrote in  a le t ter  dated October 11, 1933, to the Secretary of  
S ta te :  

"* * * Statements'which seem to be authentic have recently appeared in 
tl~e newspapers to the effect that the State Departmeht, in Cooperation with 
other departments of the Government, is'considering the advisability of the 
organization of a private corporation or bureau of foreign bondholders in this 
country rather than tim creation of the Corporation of-Foreign Security Holders. 
under Title II  of the Securities Act of 1933. 

0~. vt~t." s'uprd nSte 56, at 1032. 
wa I d . ,  at 1021-1024. 
S~Id . ,  at 1026. 
s~ I d . ,  at 1024. 
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"In such case, I beg leave to submit that the Latin American Bondholders 
Association would seem to be the logical medium through which to establish 
communication with the holders of the Latin American bonds, and might well 
serve as  a nucleus for the proposed organization with respect to the entire 
foreign bond situation. 

* $ * ~$ * * $ 

"We therefore respectfully bespeak your favorable consideration of the sug- 
gestion that this Association be regarded by the Government as the logical and 
appropriate medium for the protection of the bondholders. * * *" ~" 

Whi le  the Fore ign  Bondholders  Protect ive Council,  Inc. ,  was in  
the process of fo rmat ion  in  December, Mr. Lavis  offered his services 
to those connected with it. s8 Aga in ,  three days af ter  its organiza t ion  
had  been completed, he wrote a member  of its executive committee 
expressing "the hope tha t  I may  have some voice in  the conduct  of 
its La t i n  Amer ican  affairs." 86 These offers were  not  accepted. 

F o r  over two years the Association had been l i t t le  more t han  a 
name and al ter  ego for its president.  I n  its short  active l ife p r ior  
to this, the record of the La t i n  Amer ican  Bondholders  Association, 
Inc.,  mus t  be considered insignif icant .  Thus,  this a t tempt  to organize  
a central  protect ive agency for  holders of fore ign bonds ended in  
failure.  

C. AMERICAN COUNCI L OF F O R E I G N  B O N D H O L D E R S ,  INC. 

The Amer ican  Council  of Fore ign  Bondholders,  Inc.,  represented 
a fu r the r  unsuccessful effort to establish a permanent ,  central  pro- 
teetive agency for  the holders of fol.-eign bonds. The mov ing  sp i r i t  
in  its fo rmat ion  was Dr.  M.ax Wink le r ,  s7 a wri ter  and  teacher o f  
subjects dea l ing  with in te rna t iona l  filianCe and trade. Dr.  W i n l d e r  
had former ly  been cor~ected wi th  the inves tment  bank ing  house 
of. Ber t ron,  Gr.iscom & Company  ,s I n  1932 he and associates formed 
the firm of Bernard ,  Wink l e r  & Co. wi~h membership  o n  the New 
York Stock Exchange,  to deal in  domestic and foreign securities, ss 
F o r  some ten years before the organiza t ion  of the Amer ican  Council  
of Fo re ign  Bo'.ndholders, .Inc., Dr. W i n k l e r  had peri.odically Urged 
the format ion  df a central  agency s imi la r  to the Br i t i sh  Corpordt ion 
of Fore ign  Bondholders..0 

I n  1931 Dr. Wi nk l e r  began to develop the idea more actively, and  
in J u l y  caused the incorpora t ion of the first of three corpora t ions ,  
each of which had s imi lar  aims and bore the same naine, "Amer ican  

s4 Id . ,  a t  1 0 3 3 - 1 0 3 5  ; C o m m i s s i o n ' s  E x h i b i t  No.  2 0 7 .  
Id . ,  a t  1 0 3 5 - 1 0 3 6 ,  

• s. Ida, a t  1 0 3 6 , 1 0 3 9  C o m m i s s i o n ' s  Exhibit No. 2 0 8 .  - 
~ I e f . ,  a t  8 8 4 .  

Id . ,  a t  8 9 1 .  
- - s° - Id . ,  a t  8 7 7 ,  8 9 1 .  

° ° I d . ,  a t  8 7 8 - 8 7 9 .  
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Council o f  Foreign Bondholders, Inc." The first was formed under  
the law of Delaware as a profit-making cnterpris~ s~ The expenses 
inCidental to its incorporation were borne by Joseph H. Scheuer, a 
fr iend of Dr. Winkler's and a dealer in securities in  New York22 
Short ly thereafter,  however, Dr. Winkler sought new support, as, 
according to his testimony, he felt that  his original backer was not 
"sufficiently equipped from the standpoint of foreign information 
and background in regard to foreign securities." ~s Such new sup- 
port  was obtained from J. Ros McIntosh, of J. R. McIntosh & 
Co., Inc., and his business associates24 Mr. McIn tosh  was the 
principal stockholder in Analyst Associates, an investment trust, 
in which Dr. Winkler  also held a stock interest2 ~ In  addition, Mr. 
McIntosh, either through his firm or Analyst Associates, acted as 
investment counsel; his firm was a dealer in both domestic and for- 
eign securities, es To bring the new group into the enterprise, a 
New York corporation, American Council of Foreign Bondholders, 
Inc., was incorporated in !qovember 1931 and financed by Analyst 
Associates, which acquired all its capital stock, s~ Dr. Winkle r  b.e- 
came its president, es Apparent ly  the earlier Delaware corporation 
was discarded. A year after  the formation of the l~ew York cor- 
poration, 90 percent of its capital stock was sold to three friends 
of Dr. Winkler. ee Ten percent of its capital stock was retained by 
Analyst  Associates, thus preserving Mr. McIntosh's connection with 
the corporation. ~°° The members of the new group, according to 
Dr. Winkler, ~vere also "purchasers and sell'ers of foreign securities", 
although their  pr imary business interests lay elsewhere. T M  

• The New York corporation, like its Dela~vare predecessor, was 
organized'as a profit corporation. ~e~ Both corporations, under their 
respective certificates of incorporation, were endowed with broad 
and extensive powers. ~es In  brief, however, the Council's main 

Id., at 879-880, 884-885. 
da Ibid. 

Id., at 886. 
Id., at 887-888.  

N/bid. 
Id . ,  at 888-890. 
Id., at 886, 888, 892. 

~Id. ,  at 895. 
Id., at 892-89{]. 

:~  /b id .  
~ ]d., at 8 9 3 - 8 9 4 . .  
1o~ Id., at 885. 
~ l d . ,  Commission's Exhibits, Nes. 178, 179. Both certificates of incorporation con- 

tdlned the conventional immunity clause permitting directors or their affiliated interests  
to contract with the corporation without legal liability or the right on the part of any 
person to avoid the transaction. Ibid. The certificate of incorporation of the Delaware 
corporation did provide, however, that the director should disclose the faet~ of such in- 
terest to the board, l d . ,  Commission's Exhibit No. 178. Cf. Charter of British Council 
providing that  the interest  of a director shall be disclosed to the Council and for non- 
disclosure he shall vacate his office. See Appendix A. 

55 

functions were to render an investment service to the holders Of for- 
eign securities and to participate in the formation of protective com- 
mi t tees .  These are set forth in a circular describing the American 
Council of Foreign Bondholders, Inc. : 

"For  more than two generations the Bri t ish  Corporation of Foreign Bond- 
holders has  served well in protecting the interests  of English holders of for~ 
eign securities. Similar bodies have flmctioned wi th  success over shor ter  
periods in France, Belgium, Switzerland, and Holland. To meet the need of 
such an organization in this country, the American Council of Foreign Bond- 
holders, Inc., has  been formed along the lines of its Brit ish counter- 
part ,  * * *. 

• " T h e  principal object of the Council is to collect and disseminate informa- 
tion regarding foreign bonds and to keep its subscr ibers  informed as to the 
t rue  economic and financial conditions of countries in whose securities or enter- 
prises American investors  have placed their  funds. By pursuing  this course, 
the Council will often be able to detect f rom the drif t  of events those tssu'es 
which are likely to encounter  difficulties, if not actual default, and to recom- 
mend the sale of such securities before the unfavorable conditions are re- 
f l ec ted  in the marke t  price. When a default  does occur, it is the intention of 
the Council to part icipate in the formation of protective commit tees  to ar range 
a sat isfactory settlement. 

,The  Council will publish and send to all subscribers  a semi-monthly letter 
in which it will review and analyze current  conditions in foreign countries, and 
produce critical studies of the fiscal policies and bond issues of debtor nations. 

"The Council will mainta in  a depar tment  for  consultation with holders of 
foreign bonds regarding their  securities, and will make recommendations for  
t h e  s a l e  or exchange of the same into other securit ies if deemed wise." ~o, 

AS an ~adjunct to the Council a so-called "Advisory Board" was 
established. Its membership was listed in a folder descriptive of 
the An/eriean Council as follows: 

"John M. Chapman, Ph. D. - -Professor  of Banking, New York. 
.Thomas H. Healy, Ph. D.--Ikssis tant  Dean, Georgetown School of Foreign 

Service, Washington,  D. C. 
Chester Lloyd Jones, Ph. D.--Director ,  School of Commerce, Universi ty of 

Wisconsin, Madison, Wisconsin. 
Edmond H. Jones--~-Former acting President  of the Permanent  Fiscal Corn-. 

mission of B°livia. 

Denys P~ Myers- -Direc tor  of Research, World Peace Foundation,  Boston, 
Mass. 

J. Ros McIntosh--Pres ident ,  J. R. McIntosh & Co., Inc., Inves tment  Counsel, 
New York. 

Ernes t  M. Pa t te rson , .Ph .  D.-=-=.Pr()fessor of Economics, Whar ton  School of 
Financ e, Uni?ersi ty of Pennsylvania  ; Presiden L American Academy of political 
and Social Science. 

Winthrop C. Swain--Vice-President  and Director of Research, Analyst  Asso- 
ciates, Inc., New York. 

z~ 0p. c/t. supra note 56, at 909-911 ;.Commission's Exhibit We 183. 



56 ̧  

3"acob Viner, Ph: D . ~ P r o f e s s o r  of Economics,  Un ive r s i ty  of Chicago, Chi- 

cago, I l l inois ."  ~os 

The duties of this board appear to have been limited to the 
scrutiny and criticism of the Council's bimonthly letters to sub- 
scribers. Dr. Winkler testified: 

"Q. Are they  officers or d i rec tors  of the Council? 
A. No;  they  a re  men who compr ise  the  so-called Advisory  Board  of the  

A m e r i c a n  Council.  T h a t  means  t h i s :  the  repor t s  which I p repare  a re  sent  to 
the  va r i ous  members  of t h i s  Adv i so ry  Board,  and  they  a re  reques ted  to sug- 
ges t  improvemen t  or changes  in  the  repor t s  t h a t  a r e  b e i n g  prepared  and Sent 
to them. 

" * * o :  " * * Q. Now, is t h i s  a fo rma l  o rgan i za t i  of an  Adv i so ry  Board  or a re  they  Just  
f r i ends  of yours  to whom you submi t  the  pamph le t s ?  

A. J u s t  f r i ends  of mine  who receive these  pamph le t s  and  who, i f  they  have  
t ime  to read  them and  to c r i t ic ize  them, a re  per fec t ly  welcome to do so. 

Q. The i r  names  a re  not  publ ic ly  ident if ied wi th  the  Amer ican  Council,  how- 
ever  ? 

A. Not to any  l a rge  e x t e n t ,  except  in some of our  l i t e r a t u r e  t he i r  names  a r e ~  
ment ioned,  a t  l eas t  o r i g ina l l y  the i r  names  were  ment ioned."  ~ ' ~  

The corporation (and its Successor) has carried out one of its ' 
purposes, that of rendering investment service in the foreign bond 
field. Bimonthly letters on foreign bond investments, prepai~ed by' 
its president, have been forwarded to its subscribers and toothers.  ~°7 
And specific advice has l~een given in relsponse to in(luiries as .to 
whether a subscriber should buy, sell, o r  l~old a particular 'foreig n 
security. ~°s In  thi s work, however, the Council has been handi: 
capped by its inability to obtain a substailtial number of Subscribing 
members. Such members were divided into two classes, "regular 
subscribers" at $25 annually who' receive tlie bimonthly reports 
and the opportunity for reasonable consu)tation with the officers Of 
the Council, and "special subscribers" at $100 annually wlio, in addi- 
tion to the service rendered regu la r  subscribers, are entitled to 
"consultation privilege commensurate with the fee." 109 Only about 
90 subscribers were obtained, although a 25 percent commission to 
agents for new subscribers was offered. ~10 Very few special sub- 
scribers at the $100 rate were obtained'; most of the subscribers were 
in the $25 class, while a number of subscriptions were accepted, at  
lesser sums down to as little as $3 per year. m 

The second object of the Council, that  of participating in the 
formation of protective committees, Was accomplish6d to only a very 

1~ i d . ,  Commission's Exhibit No~ 183'. 
1o~ I d . ,  a t  943-944 .  
lo7 l d . ,  a t  897, 917-918.  
l ° S l d . ,  a t  899-903 ,  912-913  .915. . : , , . 
~ Id . ,  a t  914-916  ; Commission's Exhibit No. 187~ 
12Oid., a t  921--923; Commission's Exhibits Nos. 185-187.  
m l d . ,  Comm~ss lon ' s  E x h i b i t  No. 187. 
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lin4ite'd extent. Early in 1932 Dr. Winkler formed an independent 
committee for the holders of Kreuger & Toll secured debentures, on 
which he arid Messrs. t tealy,  Patterson, and Myers, members of the 
Council's advisory board, ~rved.112 Also, he and Dr. Healy served 
on a committee for the holders of Cuban Public Works bonds, l~s 
Furthermore, Dr. Winkler was instrumental in the formation of a 
con~nittee for the holders of Colombian bonds of which Dr. Healy 
served as chairman.l~4 While the foregoing does show considerable 

'protective Committee activity on the part  of the president and mem- 
bers of the advisory board of the Council, Dr. Winkler testified that 
it was only in respect to the Kreuger & Toll committee that he was 
acting as "part of my connection with the American Council." 115 
His service on the Cuban committee was regarded as "a separate 
enterprise", not as part of his activities as presideut of the Council.~ 
To what extent his title lent him prestige or was of publicity value in 
his protective committee Work is a matter of conjecture. 

Thus the principal function of the Council to  the present time has  
consisted in the rendering of investment advice. Whether this is 

• a proper function for a central protective agency for the holders 
of foreigfl bonds is open to considerable question. Although its 
organizers described the Council as the "counterpart" ~7 of the 
British Corporation of Foreign Bondholders, the latter does~n0t 
apparently ac t  as investment counsel. I t  is true that the British 
Council collects and makes available to investors detailed statisti-" 
c al data regarding the economic and financial condition Of foreign 
countries With whose defafllted issues it is concerned. In' fact .  much 
of this data is published in its annual reports which are circulated 
all Over the world. ~s But there i s ' a  distinction between the sub- 
mission of statistical information to investors for st~ch use'as .they 

• may make of it and the giving of specific advice as to whether a 
person should ibuy, sell, or switch from one securitv to another.~o 
To coupl e the rendering of investment counsel to ~the holdei-s of 
foreign bonds .with the protection of the interests of  such  holders 
upon default by the foreign obligor and the negotiations of debt 
settlements will place an undue emphasis on the p0ssibilities of 
profitable speculation rather than on obtaining the best debt set- 

~u I d . ,  a t  943-945,  952. 
n8 l d  
n ,  id:~ a t  943, 945. 

at" 944-945.  
n~ l d . ,  a t  947. 
ns  Ib id•  

~11~Id., Commiss ion ' s '  Exh ib i t  No. 183. 
na Op. c~t. s u p r a  note 27, Commiss ion ' s  Exhib i t  No. 287, a t  v. 
~9 Apparently the Latin American Bondholders Association, Inc., adopted the procedure  

in this respect of the British Councii~ rather than that of the American Council of Fore ign  
Bondholders ,  Inc'. 0 ~ .  vi t .  s u p r a  note 56, a t  1026-1028.  

114994 ° - - 3 7 ~ 5  
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t lement possible. I t  m a y  in effect place a price on any inside 
informat ion  which comes to the bondholders '  representatives in their  
negotiations with foreign debtors. I n fo rma t ion  so acquired should 
be considered a p rope r ty  r i gh t  of  all bondholders  represented by  
the central  protect ive council and not  the exclusive possession of  
those wil l ing to subscribe to the counciPs service) 2° 

The  si tuat ion is aggrava ted  when, as in the ca~e of  the Amer ican  
Council  o f  Fore ign  Bondholders ,  Inc.,  those who comprise its inner  
circle are brokers or  dealers i n f o r e i g  n securities. Reference has 
been made to the fac t  tha t  both Dr.  Winkler  and Mr. McIn tosh  were 
so engaged,  a l though the record does no t  show tha t  either of  them 
were dealing in the selfsame securities concerning which the Council  
was render ing investment advice. The possibilities of  ~advantageous' 
t r ad ing  on the pa r t  of  those who are. in a d o m i n a n t / a n d  stra- 
~ g i c  posit ion occupied by a central  authoritative: agency or  by a pro :  
tective committee are developed herein . .  Those possibilities, are as 
grea t  whether  the agency or committee is composed .of professional 
t raders  or by others. Bu t  the inference is irresistible tha t  when such 
an :agency is .manned by those whose :livelihood depends on t h e  buy= 
ing  and, selling Of, securities ai~d whose investment ;advice a n d  
purchases and sales cannot  as a practical  mat ter  be divorced from. 
in fo rmat ion  secured by them as members Of s u c h ' . a n ~ a g e n c y / t h e  
d o m i n a n t  interest of  such a g roup  will be in t rading, in  the  securities. 
We  shall see hereaf ter  how dangerous  such activities may  become. , 
• I n  Apr i l  1933 t h e  th i rd  of  Dr.  Winlder ' s  corporat ions was formed~. 

also with the name "Amer ican  Council of, Fore ign  Bondholders ,  Inc ,"  
This  was a n0n-profi t  corpora t ion  incorporated under the member- 
ship law of  New York.~. ~ • : . . . . . .  ! , 

i t s  purposes were not  as broad  as those of '  its two predeces.<ors; 
there was greater  emphasis on the creation of  ,an. agency for  the cen- 

t,  Dr.  Wlnkler ,  in t e s t i f y i n g  on th i s  gene ra l  subject ,  s t a t e d , h i s  opinion t h a t  the  F o r e i g n  
B'ondholders  P r o t e c t i v e  Coun*cil, Inc.,  w a s  Under a du ty  to f u r n i s h  an inqu.ir iog b0ndl~oIder 
w i t h ' i n f o r m a ' t l o n  Whereby to Judge whetl~er to hold or sell h i s  bonds : . ~,r . 

" L e t  u s  a s s u m e  t h a t  . the  f o r e ign  bondho lde r s '  execu t ive  comml.ttee * *. . ' .* .  la . 'neg6- 
t i a t iv ig  w i t h  a v i e w  t o  ef fee t lng  a s e t t l e m e n t  of c e r t a i n  de fau l t ed  fore ign  b o n d s ;  and  le t  us  
f u r t h e r  assume" t h a t  I as  'a bondholder  go to the Fore ign  Council and  a sk  t h e m  ' W h a t  shal l  
I ' d 0  with~mY bonds? '  A f t e r  all  t hey  a re  a body set  up to protec t  or  they  were  se t  up to 
p ro t ec t  t h e ; I n t e r e s t s  of  bondholders .  W h a t  is  t h e  s t a n d  o r  t he  a t t i t u d e , t h a t . t h e y  a r e  go ing  
to t a k e  w i t h  resl)ect t o m y  i n q u i r y ?  Are  they  go ing  to tell me 'Don ' t  sell the  bonds ~ 
' D o n ' t  hold the  bonds ' ,  or  a r e  they  go ing  to say  'We  don ' t  g ive  out a n y  i n f o r m a t i o n ; "  
Wel l ,  t hey  h a v e  the  in format ion•  I f  the~, don ' t  g ive  i t  ou t  t hey  are  n o t p e r f o r m i n g  t h e i r  
public  du ty .  W h a t  will  t he i r  a t t i t u d e  be t"  O p .  cir .  s u p r a  note  77; a t  663.  • 

In  a n s w e r  to t he  foregoing ,  F r a n c i s  Whi te ,  v ice  p res iden t  of the  Fo r e ign  Bondho lde r s  
P r o t e c t i v e  Council,  Inc. ,  tes t i f ied t h a t  i t  w a s  no t  t h e  Counci l ' s  f unc t i on  t ~  rendi ,  r a d v i c e  
of t h i s  n a t u r e  : " 

" T h e  F o r e ign  Bondholders  P ro t ec t i ve  Council * *. * .  neve r  g ives  a n y  adv ice  to  a n y  
bondholder  as  to w h e t h e r  he should buy, sell or  hold the  bonds. "We do uo~ concede t h a t  
to be our  funct ion .  ? ' ' ~ ' "  c. ~ . " ' . 

h ,  . * . I f . a  bendholder  w r i t e s  in d u r i n g  negot ia t ions , lwe ,  tell .him we a r e  n e g o t i a t i n g  
w i t h  the  fore ign g o v e r n m e n t  r e g a r d i n g  t h e ' m a t t e r  ; w h a t  the.  outcome will  be ~ e  h a v e  no 
w a y  of telling• When the re  h a s  b e e n a n  a d j u s t m e n t  we m a k e  a public s t a t e m e n t  so t h a t  
everybody  wil l  have  i t  a t  t he  s a m e  t ime ."  I d . ,  a t  663-664.  :.. , . 

uu Op~ cir .  # u p r a  note  56, a t  903. 
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tral izat ion of  the interests of  the holders of  f.oreign bonds than on 
the render ing  of  investment service, 122 The  directors of  the new cor- 
porat ion,  in addit ion to Dr.  Winkler ,  were J .  Ros Mc~_ntosh and 
Victor  J .  Valles, both of  J .  R. McIn tosh  & Co ,  Inc.  ; J o h n  M. Lewis, 
Whom Dr.  Winkler  thought  migh t  be connected wi th  the same firm; 
Ra lph  E. Samuel,  " former ly  Pres ident  o f  The Samuel Stores, about to 
become 'a par tner  in Weingar ten  & Company,  members  of  the .New 
York  Stock E x c h a n g e " ;  Berna rd  Reis, a certified public accountant ;  
and J o h n  T. F lynn ,  author  and journalist .  12s The  new corporat ion 
was organized in order tha t  the Council  migh t  be a non-pr0fit  ra ther  
than  a 16refit corporation.  Dr. Winkler  testified tha t  in this he hoped 
to accomplish two objectives: 

" Q .  W h y  w a s  t h i s  c o r p o r a t i o n  f o r m e d ?  D i d n ' t  y o u  h a v e  o n e  p e r f e c t l y  g o o d  

corporation, or two perfectly good corporations, in existence? 
A. Well, I wouldn't, say perfectly good. ' They may have been perfectly good ; 

but from the standpoint of receiving or getting subscriptions to the bi-monthly 
report, or securing clients~ it was not very successful, and it may have I~een felt 
at tha..t t ime that if it were definitely converted into a nonprofit making or- 
ganization it would perhaps become easier for it tO obtain subscribers to the 
bVmon~iy " ' ' ' " reports. '~ . 

Q: .That.is, you felt that you might get more ~uppdrt if you were operdting 
as a nonprofit corporation? 

A. Yes. TM 

• * ; * • , • . * 

A.  • * * t h i n k  t h e  i n a i n  r e a s o n  w a s  t h e  b e l i e f  on  t h e  p a r t o f  o n e  o r  l 

two that if the Government genuinely desired to 'orgafiize a corporation of 
foreign bond holders, it might pessibly entrust an existing non,-'proflt corpora- 
tion with .carrying out such ~functions. 

Q. The.purpose then was to get ready to convert the Am;rican Council of 
Foreign B, ondholders into a Governmenta ! or quasi-Governmental corporation? 

A: Call it that, i f  you :like. ' ' ' ~' 
Q. Well, that, in effect, is"a correct descrii~tton~ .. L 
A. Yes; and for that reason the character of the enterprise was ehanged~-~ 

maY have been changed. That may hav'e been the reason for effecting the 
change." ~ .- ~ :* ' 

. , .  . . .  , ,  

T h e ' p u r p o s e s  of" the  corpora t ion  as  expressed  in i t s  cer t i f ica te  of incorpora t ion  w e r e :  

' ,To p r o v i d e ' a n ' a g e n c y  tl~rou'gh which  ihe  *citizens and  res iden t s  of the  Uni ted  S t a t e s  a n d  
all  o t h e r  coun t r i e s  h o l d i n g  bonds  a n d / o r  deben tu r e s  a n d / o r  s ecu r i t i e s  I ssued  by all  fo re ign  
count r ies  and  all  poli t ical  .and geographica l  sub-div is ions  ,thereof, m a y  secure  p r o t e c t i o n  
and  a d v a n t a g e s  of o rganized  and uni ted  act ion,  and  the reby  f u r t h e r  Promote  fac i l i t a te ,  
a l d , ' a n d  ,protect t he i r  in te res t s ,  r igh t s ,  and  e c o n o m i c : w e l f a r e ,  and  by endeavor ing  t o  
o b t a i n , p a y m e n t  of  p r inc ipa l  and  i n t e r e§ t  on sa id  bonds  w h e n e v e r  p a y m e n t  t he reo f  becomes 
due, a'dd by es tab l i sh ing ,  m a i n t a i n i n g ,  and'  p r o v i d i n g  clearance" fac i l i t i e s  for  compila t ion,  
ana lyza t ion ,  publicat ion,  and  d i s s emina t i on  o f  accu ra t e  and  correc t  i n f o r m a t i o n  concernin  
the  poli t ical ,  economic, and  f inancial  condi t ions  of, or, a f f ec t ing . a l l  fore ign c o u n t r i e s . a n ~  
concern ing  secur i t i es  Issued or  p r o p o s e d t o - b e  i ssued b y . s a i d  fo re ign  count r ies  o r . t h e i r  
15011tical and  geograph ica l  sub-divis ions,  and  p i / r t teular ly  , /vi th  re ference  to and  c o n c e r n i n g  
the  soundnes~ and  va lhe  of  a n y  and  all such secur i t ies ,  and  w i t h  r e f e r e n c e  to the  i s suers  
a n d / o r  g u a r a n t o r s  thereof  and  all  o the r s  bound, the reby  or  connected the rewi th ,  and  t o  
a t t a i n  t he se  ends  by al l  o the r  l awfu l  w a y s  and  m e a n s . "  Id. ,  Commissi¢)n:s Exh ib i t  No 182. 

l d . ,  a t  889, 893, 905-906  ; Commiss ion ' s  E x h i b i t  No. 195. 
I d . ,  a t  9 0 4 .  , . . . . . . . . .  
I d . ,  a t  908-809.  
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Neither  of  these objectives was achieved. Subscript ions did not  
increase and the Council was unsuccessful in obta in ing government  
sanction. Such governmenta l  suppor t  was deemed essential fo r  the 
successful funct ioning of  the Council. I n  an earlier endeavor  to 
endow the Council with a semi-governmental  character ,  the Council 
had  draf ted  a ra ther  ex t raord inary  bill fo r  submission to the Con- 
gress. This  proposed act is pr in ted  in the footnote2Z6 I n  brief  it 
p rovided  tha t  the Pres ident  of  the Un i t ed  States should designate 
two persons "skilled in internat ional  financial affairs" as directors o f  
the Amer ican  Council of  Fore ign  Bondholders ,  Inc.  These,tw0 .direc- 
tors were each to receive $1 a year  f rom t h e  U n i t e d  States Govern- 
ment  but  could receive "reasonable compensat ion" f rom the Council. 
Dr.  Wink le r  t ransmi t ted  this bill to a Uni ted  ,States Senator  with 
the request tha t  he sponsor . the  measure./~' Nothing,  however  , de, 
ycleped f rom this a t t empt  to m a k e  the Council  a quasi-governmental  
agency.~s 

Tit le I I  of  the Securities Ac t  o f  1933, p rov id ing  for  a "govern- 
mental ly  sahctioned corpora  ti0n"t0'  protect  foreign secur i ty  lmlders , 

w a s  actively championed by the Amer ican  Council  of  Foreign. Bond-  
holders, Inc.  ~ze AS in the case of  La t in  Amer ican  Bondholders  
Association,  Inc.,  i t  was the hope of  the Amer ican  Council  tha t  
its services would be retained by the corpora t ion  provided for  
under  Tit le  I I .  I n  fact,  in fur therance  of  th'is ambit ion the Council  
p repared  a proposed slate of  eight  directors of  the Ti t le  I I  corp01~a- 
tion, o f  wh ich  five---Messrs. Winkler ,  He  aly, Samuel,  McIn to sh ,  and 
Chester L loyd  Jones-v-were members  of  t he  Council 's  advisory  board,  
or otherwise identified with the CounciD so The  corlooration, how- 
ever, as previousl~ noted, never came h'ito/~eing; 'tlm. i ~ 9 r e i g  n Bond-  
holders Protect ive  Council,  Inc,  , was organized in ! ts  s~ead. TM. , 

='~ . ' " " A ' B l l l  
"~ .utbor lz lng the Pres iden t  to A p p o i n t  Two Members of the  l~oard of Directors o£ t h e  

American Council  of Foreign Bondholders,  Inc. 
"Be  i t  Enac ted  by the  Sena te  and House  of Represen ta t ives  of the  Un i t ed  S ta tes  of 

Amer ica  In Congress  Assembled,  T h a t  t h e  P re s iden t  be, and he hereby is. au thor ized  to 
des ignate  and appoin t  two members of the  board of d i rec to r s  of the American  Council  of 
Fore ign  Bondholders,  Incorporated,  a corporat ion organized and ex is t ing  under  and by 
v i r t u e  of the  laws of the S ta te  of New York, in accordance w i th  the te rms of i t s  charter ,  
and of  th i s  Act. • • ' " ' 

"SEc. 2. The  d i rec tors  s o  appoin ted  by the  P re s iden t  sha l l  be officers of the  Uni ted  
S t a t e s  and of sa id  corporat ion,  b u t  sha l l  receive from the  Uni ted  S t a t e s  compensat ion  of 
only one dol lar  per year  each, and no, o ther  al lowances but  may receive from such corpO- 
ra t ion  such reasonable compensat ion and al lowances for expenses as maY be provided by 
s a i d  corporat ion.  • • • ' . . ; 

"S~C. 3. The d i r e c t o r s  s o  appointed by the Pres iden t  shal l  be persons ski l led in lnt'er- 
na t iona l  f inancial  affairs,  and I t  sl~all be the i r  duty  to aid, t h r o u g h  said corporat ion the  
people of the  Uni ted  Sta tes  ho ld ing  bonds and other  evidences of indebtedness  of foreign 
Governments ,  states, ,  a n d  muntc tpa l t t i es . "  ld . ,  Commission 's  E x h i b i t  No:' 194, a t  2. 

Id. ,  at  9 7 0 - 9 7 2 ; . C o m m i s s i o n ' s  Exh ib i t  No: 194. 
Id:, "at 970--972. - 

~ I d . ,  a t  933-934.  . . • : . . . ,  " . .  r 
~°Id . ,  Commiss ion ' s  E x h i b i t  No. 195. 
m Id. ,  a t  975 and see 4nfra sec. I I ,  D. 
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Dr.  Winkler ,  as will be discussed subsequently in more detail, has  
been a persistent critic of  the Fore ign  Bondholders  Protect ive Coun- 
cil, Inc.  lsz One of  the grounds  for  his criticism is tha t  it "receives 
financial suppor t  f rom the bank ing  firms which issued foreign 
bonds. !sa I-Ie, however, evidenced no reluctance in allowing the 
Amer ican  Council of  Fore ign  Bondholders ,  Inc.,  to receive their 
financial suppor t . '  Several of. the !arge issue houses are" included 
among the subscribers to the New York  corpora t ion and to the 
membership  corporat ion which succeeded i t ;  18, others declined the 
invi tat ion2 s5 Dr  "Winkler a t tempted to  dist inguish the two situa- 
tions"'on the basis of  the smaller payments  to his Cotlncil and the 
fact '  tha t  i t  g~/ve something in return for  the financial support:  ~3~ 
I-Ie test,ified : 

"QI ~Dr. ~ r i n k l e r ,  t h e  l e t t e r  w h i c h  h a s  j u s t  been  r e c e i v e d  a s  C o m m i s s i o n ' s  

Exhibl'~f~-omM~-. McIntosh' to Mr. Brown, dated May 19, 1932, sa~,s that 'a  
council, such as yours, to' be!unbiased, must not be supported to any extent by 
the interests who brought out the bonds origi!]ally. 

Do ybtl sulJscribe to?that :principle? 
A. Certainly. 
Q. How do you reeonciie it ~;ith' your Council"s seeking subscriptions from 

houses of, issue,? 
• A. I t  s ~ ' ~  to ii~e that a bi-n~onthly' report which attempts to analyze and 
interi~ret a foreign situation and which: in addition answers all sorts of in- 
quirles about£orei'gn:secu~ttles, and ~,hich for all that receives $25.00 a year-,- 
I, ~vould not consider that.financial support . .  , 

Q. Well, .in addition tO the pamphlets yo u .were to supply consultative ad- 
vice, am.i you were to' fol-m pr0tective eoinzflittees, and for your services, in' all 

respects, ~bh, oY the Council,'soliciiied suPPort and .contribUtions f~in 
these"hdffdes" Of issue.. . . . .  : ' ' ; ' ' . . - 
.A~..Not as.houses'df i s s u e . .  . j , " 'i~ : . - ~:. 
. Q, Now, on th e pthe:r side of the.picture; we have a statement by y0u su.b- 

scribed, that the Council, in .order to be independent, must not be supported 
t/:~ hou~ses'.0f iss~e~ ~ d  I ' a m  asi~ing you how y()u reconcile those two state- 
ments whmh, it'.seems to me, hre "in ~6nfllct. 

A: If:these ho'ffse~ of.issue were to contribute funds and receive nothing in 
return, I would consider tliat support; but if ' they are paying for what we" 
might call service, then that certainly is not support. 

Q. Well, D~. Winkier, I thl~k that 'the record shows that yOU" were trying 
to sell three things : One your bl-monthly .reports and two, eonsultativeadvice ; 
and three, the formation of P r0tectiYe eomlnittees. ,: : 

A: That ts r$~ht~, ; 

~ Op. cit. supra note 56, a t  933 975 i . 
2a~ Ibid. 
~*' Id. ,  a t  925-926,  936. 
~ ld . ,  a t  928. 
~*~ Id.,  a t  930-936.  
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Q..That is correct? 
A. Yes. 
Q. And you were offering to sell those three things to the houses of issue In 

return for financial support. 
A. To anybody who wanted It. 
Q. Now, does that mean that it is your opinion that a council for the pro- 

tection of foreign bondholders can receive financial support from the houses of 
issue and still remain independent and still be deserving of public approval? 

A. It depends upon the extent of the support received, I should say. It 
depends upon the nature of the support." m 

The American Council of Foreign Bondholders, Inc., has not been 
a financial success. From its formation to December 31, 1934, it 
incurred an operating deficit of over $7,0002s8 I t  failed in its en- 
deavor to become the central agency to protect the interests of foreign 
bondholders. I ts  president aptly summarized its history when he 
testified i"'It started out very ambitiously, and due to circumstances 
really became a relatively unimportant corporation." ~se 

D. THE FOREIGN BONDHOLDERS PROTECTIVE COUNCIL, INC. 

• + 1. E A R L Y  DEVF~OPMENTS 

As we have seen, two unsuccessful attempts were made early in the 
depression to create a cen t ra l  protective agency for foreign bond- 
holders. P r i va t e  interests furnished the initiative for these efforts. 
In the spring of 1932, however, the United States Government took 
steps which finally resul~d" in the formation 6 f  the present Foreign 
Bondholders Protective Council, Inc. At  that  time the Department 
o'f State and the Treasury Department were concerned with the prob- 
lems created by the rapidly increasing defaults in foreign govern- 
mental bonds and the defense of the interests of the American investor 
in such bonds24e To d.iscuss the problems involved , an invitation was 
ex~nded by W. R. Castle, ACting secretary of State, to various ind'i: 
viduals to attend a meeting at the State Department.m . The .follow- 
ing were present at the meeting held April 15, 1932: 

Ogden Mills, Secr&ary of the Treasury. + : 
W. R. Castle, Harvey Bundy, and Herbert Feis(State Depart- 

ment. 
Grbsvenor M. gones~ Department of Commerce. 
Charles P. Howland i Yaie'University. '. ~ , 
Pierre Jay,  chairman, Fiduciary Trust Compgny Of New 

York . . . .  
Edwin Kemmerer, Princeton University. 

Id . ,  a t  930:-932. 
Id. ,  Commission's  Exhibi t  No. 189. 

up Id. ,  a t  898. 
z~ Op. c~t. supra note 27, Commission's Exhibit  No. 264, a t  12. 
~t t  Id . ,  a t  73, Commission's  Exhibi t  No. 263. 
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Thomas N. Perkins, of the law firm of Ropes, Grey, Boyden & 
• Perkins, Boston, Mass. 

George Rublee, of the law firm of Covington, Burling, Rublee, 
Acheson & Shorb, Washington, D. C. 142 

At  the meeting Mr. Bundy stated that the State Department was 
receiving communications from many different directions regarding 
the foreign bond situation with the accusation that  the Government 

w a s  maintaining a weak attitude in regard thereto2 ~" Mr. Bundy 
also informed the meeting that  '%his very situation had afforded 
the development of what might be termed a 'racket', as many lawyers 
and bankers whose occupations and remunerations therefrom had 
been reduced to a very low scale were now elltering the reorganiz- 
ing field and creating irresponsible associations purporting to pro- 
tect the interest of the small investor, * * * [that] the time 
had arrived when it should be possible to create an organization of  
unquestionable standing * * * that the main object in the call- 
ing of the present meeting was to start a movement and investigate 
what could be done in this direction." 14+ 

I t  was indicated at the meeting that the Goverlmlent, while takh~g 
the initiative in the movement •toward the formation of a central 
protective agency, could in no way assume the responsibility and 
that  the matter should be investigated carefully by responsible 
private citizens. 14s 

Following the meeting an informal committee of private citizens 
composed of Messrs. Howland, Jay,  Kemmerer, Perkins, and Rublee, 
who had attended the meeting, together with Alanson B. Houghton, 
former Ambassador to Germany, was. organized t o  s tudy  the possi- 
bility of organizing a central protective council, t~s This committee 
submitted an informal report to :the State Department o n  May  23, 
1932, eontaim:ng tentative suggestions for the formation of a council 
compose d of 15 men "whose eminence would command the confidence 
of the country." ~47 The British Corporation of Foreign Bondholders 
i~rved as a. "general model!' for  'the. proposed council2 +s Th.e powers 
and functions~ of the proposed, council were described in the conunit- 
tee's rep6rt to include, inter alia: 

"* * * c o n s u l t a t i o n ,  i n  e a s e s  o f  d e f a u l t ,  w i t h  b o n d h o l d e r s  a n d  o t h e r  i n t e r :  
.es ied p t t r t i e s ' a s  to  t h e  f o r m a ~ o n  o f  p r o t e c t i v e  c o m m l t t e e s ~  c o o p e r a t i o n  w i t h  

~ . I d . ,  .a t  1176=-1179, Commission 's  Exhibi t  No. 264. Mr. Alanson B. 'Houghton  and 
Mr. Clarence .M. Wooley h a d  beeh i n , t e d  but  did not  a t t end  the .meet ing ,  the  former  
because of a previous ' engagement  the  l a t t e r  because of his POSition on . the  Federal  
Reserve Board: See 4d., Commission's  Exhib i t  No. 264. 

~ l d . , ' C o m m t s s i o n ' s  Exhibi t  No. 264, a t  6. . 
I t~ 1~., Commission's Exhibit  No. 264, a t  6-~8. 

~ ld . ,  Commission's  Exhibi t  No. 264, a t  10. 
l ~ I d . ,  a t  1186-1189.  

• aJ7 Id . ,  dt+ 1189-1206,  Commission's  Exhibi t  No. 266, a t  3. 
l d . ,  a t  1~92, Commission's Exhibi t  No. 266. 
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s u c h  c o m m i t t e e s ,  w h e n  f.ormed, fo r  t im p u r p o s e  of  e f f cc t ing  j u s t  s e t t l e m e n t s  w i t h  
deb to r s .  W e  t h i n k  i t  b e t t e r  t h a t  the  p r o p o s e d  body  sho~fld in  t he  m a i n ,  a n d  

• c e r t a i n l y  a t  t he  ou t se t ,  e x e r c i s e  p o w e r s  of  c o n s u l t a t i o n  a n d  c o o p e r a t i o n  r a t h e r  
t h a n  p o w e r s  of  i n i t i a t i v e ,  d i r e c t i o n  , a n d  c o n t r o l . "  ,~9 

And the report described the proposed council's relations with pro- 
tective committees and the occasions, when  it would itself directly 
intervene in a foreign default situation, as follows: 

" I t  i s  o u r  j u d g m e n t  t h a t  in  the  n o r m a l  c a s e s  t he  b a n k e r s ,  s u p p o r t e d  by  t he  
i n v e s t o r s ,  w i l l  c o n t i n u e  to  o r g a n i z e  c o m m i t t e e s .  I n  s u c h  c a s e s  t he  Counc i l  
w o u l d  e x e r c i s e  i t s  good offices in  t he  f o r m a t i o n  of  s t r o n g  a n d  p r o p e r  c o m m i t t e e s ,  
r e c o g n i z i n g  t h e  r e s p o n s i b i l i t y  of  t he  b a n k e r s  w h o  i s s u e d  t he  bonds  i n  ques t ion•  
T h e r e  m a y  be c a s e s  i n  w h i c h  the  i s s u i n g  h o u s e  h a s  gone  o u t  of  ex i s t ence ,  or  f o r  
one  r e a s o n  or  a n o t h e r  c a n n o t  t a k e  or  o u g h t  n o t  to  h a v e  t h e  r e s p o n s i b i l i t y  fo r  
o r g a n i z i n g  a c o m m i t t e e  to s e r v e  t he  i n t e r e s t s  of  a p a r t i c u l a r  i ssue . '  I n  such  
c a s e s  t he  C o u n c i l  m i g h t  t a k e  t he  i n i t i a t i v e  in  t he  f o r m a t i o n  of  a c o m m i t t e e  or  in  
a s s i s t i n g  t h e  b o n d h o l d e r s  to t h a t  end.  

" T h e  Counc i l  s h o u l d  ' have  the '  r i g h t  to a p p o i n t  on a n y  c o m m i t t e e  one  or  two  
m e m b e r s  Who s h o u l d  h a v e  t he  r i g h t  to a t t e n d  m e e t i n g s  of  t he  c o m m i t t e e  b u t  
n o t  to  v o t e .  P r o b a b l y  i t  w i l l  be  a d v i s a b l e  f o r  m e m b e r s  of  t he  C o u n c i l  n o t  to  
s e r v e  on c o m m i t t e e s .  B u t  i n . e x c e p t i o n a l  c a s e s  t h e  Counc i l  m i g h t  h a v e  to  
i n t e r v e n e  a b r o a d  d i r e c t l y  on  b e h a l f  of  A m e r i c a n  i n v e s t o r s ;  f o r  . .example,  i n  
o r d e r  to  m a i n t a i n  t he  s t a t u s  quo a s  a g a i n s t  s o m e  m e a s u r e  of  a s e r i o u s l y  
p r e j u d i c i a l  r ' , ." c h a r a c t e r  w h i c h  t h r e a t e n e d  the '  lJondhoi~lers  w h e n  t h e y  w e r e  no t  
y e t  o r g a n i z e d  to  d e a l  w i t h  t h e  m a t t e r .  T h e  C o u n c i l  m i g h t  a l s o  ifi tex:vene 
d i r e c t l y  w h e n  a s i t u a t i o n  w a s  so se r io t i s  .and i n v o l v e d  l J r i nc ip l e s  of  so f a r  
r e a c h i n g  a c h a r a c t e r  t h a t  p r o p e r  h a n d l i n g  w o u l d  c a l l  f o r  g r e a t e r  a u t h o r i t y  
a n d  s01emni ty  t h a n  c o u l d  o t h e r w i s e ,  be supp l i ed .  Such  i n s t a n c e s  of  d i r e c t  
i n t e r v e n t i o n  a b r o a d  shou ld ,  h o w e v e r ,  be t r e a t e d  a s  e x c e p t i o n s  to  a gene ra [  

' po l i cy  ()f l ~ a v i n g  ~l~e c o n d u c t  of  f 0 r e i g n " n e g o t i a t i o n s  to  t he  s p o n s o r  b a n k e r s  
o r  ' the  p r o p e r  ~rot~ct i~;e  ' commi t t ee . '  . . . . . .  ' • 

I t  is evident: from the above quotation ihat the advisory group, '~i'l 
s.ubmitfing its fifforitial 'and tentagive su~gesti0ns, cont~mula~ad'tl~t, 
bankers m would continue t o  form pr0tective coi/amittees ~;hich 

• . , ~ , . . . . 

~ I d . ,  Commission s Exhibi t  No. 266, a t  2. ~ 
• a& Id ~ Commission's Exhib i t  No., 266, a t  4, I 

UaThe a t t i tude  of the Investment  Bankers Association toward the. creation of a 
~centrai pr'()te~tive agetlcy' in the United States 'chhnged In the years prior to tl~e creation 
of'.the. Foreign Bondholders Protective Council,..Inc. 'In 1924 (Proceedings, 13th :knnual 
Convention, I. B. A., a t  187) ,  i t  expressed i tself  as opposed to the formation of a body 
s imi lar  to the Br i t i sh  Corporation and in fai, o~ of separate protective committees. In 
the large scale underwri t ing of the next few years, default  dld not. present i tself  as a 
Pressing matt '~r .  When defaults  did bec()me a 'problem the a t t i tude  toward a central  
agency had chKnged. I n  1932, a t  a t ime When prel imil lary work hhd been done bY tt~e 
advisory group called together by the Federal  Administrat ion,  Mr. Nevil Ford, chairman 
of the Foreign Securities Committee ~ said to the annual  meeting of the associat ion:  
• ' . . . . .  . .we have been concerned, with t he ' de f au l t  problem as a Whoie and more 
par t icular ly  with the advisabil i ty of the formation in this  country of an organization 
~]o~ll~rvotO/2ose e x l s t l ~  in other countr ies .  , * * T h e  Investment Bankers Aesocia- 

y go e ucavoreo t o  develop such a council• 'For variohs reasons which 
came up# and they were practical  reasons, it was not;possible to create  such a council." 

In commenting on the work of  the group tha t  .had been called togetlier by the Federal 
Government, Mr. Ford said : 

"* * believe tha t  they have now progressed as far as. to actually d r a w  u a 'col~n- 
cil [ th is  was about a year before the Foreign Bondholders Protective Council, Inc.: Was 
actually" formed], by-law~ and charters and So ,on, have .been drawn' by prominent 
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would assume the primary responsibility for the readjustment of 
foreign defaults and that, except in Unusual situations, the council 
would neither form protective committees nor intervene directly in 
a default situation. Instead, except when unusual circumstances 
existed, it would act as an advisory body in the formation of com- 
mittees and in the effect!ng of debt settlement. On 'these matters 
Pierre Jay  testified before this Commission : 

"Q. * * * W a s  i t  c o n t e m p l a t e d  a t  t he  t i m e  t h a t  t he  h a n k e r s  w o u l d  u n d e r -  
t a k e  t h e - p r i m a r y  r e s p o n s i b i l i t y ,  o r d i n a r i l y ,  i n  t he  f o r m a t i o n  of  p r o t e c t i v e  com- 
m i t t e e s ,  f o r  t he  p r o t e c t l o n  of  b o n d h o l d e r s '  r i g h t s ,  a n d  t he  C o u n c i l  w o u l d  f o r m  
c o m m i t t e e s  o n l y  w h e n  fo r  one  r e a s o n  or  a n o t h e r  t h e  b a n k e r s  cou ld  n o t  o r  w o u l d  
n o t  f o r m  a c o m m i t t e e ?  

A. Or  t he  Counc i l  t h o u g h t  t h e y  s h o u l d  not ,  
Q. Or  s h o u l d  not.  T h a t  i s  co r rec t ,  you  be l ieve ,  Mr.  J a y ?  
A. Yes.  

Q. T h e  r e p o r t  c o n t i n u e s :  ' T h e  Counc i l  s h o u l d  h a v e  t he  r ight•  to  a p p o i n t  on 
a n y  c o m m i t t e e  one  or  two  m e m b e r s  w h o  s h o u l d  h a v e  t h e  r i g h t  to a t t e n d  'meet-  
i n g s  of  t h e  c o m m i t t e e  b u t  n o t  to  vo te . '  J u s t  w h a t  d id  you  h a v e  ih m i n d  in  
m a k i n g  t h a t  p rov i s ion ,  Mr.  J a y ,  to h a v e  t he  C o u n c i l ' s  r e p r e s e n t a t i v e s  a t t e n d  
m e e t i n g s  on ly  to  k e e p  in  t ouch  w i t h  a p a r t i c u l a r  s i t u a t i o n  to k n o w  w h a t  w a s  
h a p p e n i n g ?  

A. T h a t  w a s  t he  t h o u g h t  we  h a d  a t  t h a t  t ime .  
Q. B u t  n o t  to  h ~ v e  a n y  voice  or  c o n t r o l ?  
A. No t  to a t t e m p t  to 0ve~rride the  i n d i v i d u a l  r e s p o n s i b i l i t y  of  a c o m m i t t e e  or  

a n  i s s u e  h o u s e  • w h i c h  m i g h t  f o r m  a c o m m i t t e e .  
• * * * , * * $ 

Q. B u t  t he  w h o l e  t h r e a d  of  t he  repor t ,  r u n n i n g  t h r o u g h  t h i s  p r e p a r e d  repor t ,  
i s  t h a t  t he  b a n k e r s ,  the  h o u s e s  of  i s sue ,  w o u l d  s t i l l  r e t a i n  t he  p r i m a r y  
r e s p o n s i b i l i t y  ? 

A. T h e  one  t h o u g h t  t h a t  w e  h a d  f r o m  t h e  v e r y  s t a r t  * * * Was  t h a t  
t he  h o u s e  of  i s s u e  in  case  . o f ' d e f a u l t e d  bonds  h a d  a d i s t i n c t  m o r a l  r e s p o n s i b i l i t y  
t o w a r d  t he  bondho lde r s ,  a n d  t h a t  n o t h i n g  i n  the f o r m a t i o n  o f  t h i s  pr()posed 
body  s h o u l d  r e l i e v e  t h e m  one  w h l t  ~)f t h e i r  r e s p o n s i b l i i t y .  '; ~a2 . . . .  . , 

The c°uncil which eventually Was orgai~ized, as will be relatecl 
subsequently, developed its functions in a manner quite different than 
suggested in tl~is early repokt. Instead of acting as an advisory 
agency only, i~ has itself intervened in default  situatiens to negotiate 
debt settlement. I t  also has o n  Occasions formed its own prdtective 
committees. . . . .  

While the council proposed by'~the informal committee was  to 
cooperate with bankers in the manner described above, bankers were 
not to be members of the council. The committee's report state'd: 

" I t  w o u l d  p r o b a b l y  n o t  be w i s e  to h a v e  a n y  r e p r e s e n t a t i v e s  of  t s s u i n g  h o u s e s  
as  m e m b e r s  of  the  Counci l ,  b u t  t he  m e n  s e l e c t e d  s h o u l d  ha~ ' e . t he  conf idence  of  

New York counsel, and they are now conslderi'ng the: na~nes of the men who shall actual ly 
form the council. ' : 

"That  par t  of i t  is easy. The Investment Bankers Association did tha t  two years ago, 
but they are now struggling wi th  the main problem, and the problem which we found 
the difficult one, namely, ra is ing of funds to carry on th is  work." Proceedings, 21st 
Annual Convention, Investment Bankers Association of America (1932), a t  38-40. 

~"  Op.  cir .  s u p r a  note 27, at  1196-1199. 
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t h e  h o u s e s  of  i s sue ,  a n d  t h i s  s h o u l d  be  a s c e r t a i n e d  b e f o r e t h e i r  a p p o i n t m e n t .  
T h e  s u c c e s s f u l  f u n c t i o n i n g  of  t he  Counc i l  i n  o u r  o P i n i o n - w i l l  d e p e n d  a s  m u c h  
u p o n  t he  conf idence  of  t he  i n v e s t m e n t  b a n k e r s  a s  upon  t h a t  of  t he  g e n e r a l  
p u b l i c . "  

George Rublee testified as to the reason prompting this restriction: 

"Q. • * * * W h y  d id  you  be l i eve  t h a t  i t  w o u l d  be w i s e  n o t  to  h a v e  a n y  
r e p r e s e n t a t i v e s  of  i s s u i n g  h o u s e s  a s  m e m b e r s  of  t h e  C o u n c i l ?  

A. I t h i n k  t h e r e  w e r e  s e v e r a l  r ea sons .  One w a s  t h a t  t h e  b o n d h o l d e r s  t hem-  
s e l v e s  m i g h t  n o t  h a v e  conf idence  i n  t h e  i s s u e  house .  T h e r e  w a s  a g e n e r a l  
p r e j u d i c e  on  t h e  p a r t  of  t he  p u b l i c  a g a i n s t  i s s u e  h o u s c ~  T h e r e  w e r e  s o m e  
c a s e s  w h e r e  t h e  r e p r e s e n t a t i v e  of  a n  i s s u e  h o u s e  m i g h t  be a w o r t h y  r e p r e s e n t a -  
t ive ,  b u t  h e  m i g h t  h a v e  some  con f l i c t i ng  i n t e r e s t s .  I t  s e e m e d  to u s  r a t h e r  
o b v i o u s  t h a t  t h e  C o u n c i l  to  a c t  e n t i r e l y  in  a d i s i n t e r e s t e d  w a y  s h o u l d  be com- 
p o s e d  of  m e n  w h o  n e v e r  h a d  a n y t h i n g  to  do w i t h  t h e  i s s u e  of  t he  bonds .  

Q. T h a t  is ,  I u n d e r s t a n d  you  to  s a y  you  r e c o g n i z e d  a f ee l ing ,  a m o n g  b o n d -  
h o l d e r s ,  of  a n t a g o n i s m ?  

A. I be l i eve  i t  e x i s t e d .  I d id  n o t  k n o w  i t  o f  m y  o w n  k n o w l e d g e .  • 

Q. You  a l s o  r e c o g n i z e d  t h a t  h o u s e s  of  i s s u e  m i g h t  h a v e  i n t e r e s t s  w h i c h  m i g h t  
con f l i c t  w i t h  t h e  i n t e r e s t s  of  t he  b o n d h o l d e r s ?  

A. T h e y  m i g h t .  

Q. A n d  you  d e c i d e d  i t  w o u l d  be b e t t e r  t h a t  h o u s e s  of  i s s u e  be no t  c o n n e c t e d  
w i t h  t he  C o u n c i l ?  

A. Yes . "  ~ 

There is indication that the State Department was likewise of the 
opinion that the new council should not be too intimately associated 
with the houses of issue. Officers of the Department expressed the 
opinion to the committee that "if the organization lets itself in any 
way be closely identified with the New York issuing banks or the 
~¢znall group of corporation lawyers who drew up the contracts for 
these foreign bond issues, its usefulness would be impaired." ~ 

For financing the •council, which was estimated would require 
between $50,000 and $100,000 a year, the report suggested that con-' 
tributions be made by various bodies including Chambers of• Com- 
merce, the Investment Bankers Association, the American Bankers 
Association, and by houses of issue, bondholders, and other indi- 
vidu.a!s.'Ss Here again the State Department was concerned lest 
the new council be ~o  closely identified ~vith the issuing bankers. 
An officer of the Department wrote: 

"Mr .  R u b l e e  to ld  m e  w h e n  I l a s t  d i s c u s s e d  t he  s u b j e c t  w i t h  h i m ,  t h a t  t he  
N e w  Y o r k  i s s u i n g  h o u s e s  a n d  b a n k s  w o u l d  be  w i l l i n g  to  p u t  u p  t he  m o n e y  
[ t o  f i nance  t h e  C o u n c i l ] ,  b u t  I t h i n k  t h i s  w o u l d  d e f e a t  t he  w h o l e  i dea . "  m 

w l d . ,  "Commission's Exhibi t  No. 266, a t  3. 
l d . ,  a t  1190-1191. 

~ Id. ,  Commission's Exhibit  No. 265, a t  8. 
• ~ I d . ,  a t  1199-1200, Commission's Exhib i t  No. 266, a t  5. 

- a ~  l d . ~  C o m m i s s i o n ' s  Exhibi t  NO. 270 ,  a t 3 .  ' ' 
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After the filing of the report on May 23, 1932, the committee. 
at the request of the Stat.e Department, proceeded to take steps to-' 
ward the actual formation of a council of foreign bondholders. 15s 
Articles of incorporation and by-laws of the new body were 
drafted. 159 A tentative selection of members of the council was 
made. lee Norman Davis had been offered the chairmanship of the 
board of the new council and had agreed to accept, le| The com- 
mittee had sought financial assistance from certain foundations 
which had taken under advisement the contribution of part of the 
necessary funds to defray the council's expenses. ~s2 

At the start not all investment bankers approached by the com- 
mittee were favorable to the suggestion of a central protective 
agency. ~68 The position of J. P. Morgan & Co. in June of 1932 was 
described as follows in a memorandum prepared by an officer of the 
State Department: 

"No s i n g l e  t h i n g  cou ld  h e l p  t he  m o v e m e n t  m o r e  t h a n  t he  s u p p o r t - - e v e n  t he  
p a s s i v e  s u p p o r t - - o f  J.  p.  Morgan .  T h a t  h o u s e  h a s  c o n t i n u e d  to  r e m a i n  com- 
p l e t e l y  on t he  fence,  f r o m  w h i c h  p o s i t i o n  i t s  g l a n c e s  h a v e  been  cool r a t h e r  t h a n  
s y m p a t h e t i c . "  2~ 

Mr. Howland, in reporting a conversation concerning the proposal 
for a central protective organization with Parker Gilbert, of the firm 
of J. P. Morgan & Co., stated that Mr. Gilbert "was pleased with the 
assurance that so far as we know no one contemplates an organiza- 
tion which would take entire control, forbid or deter the formation 
of committees containing' representatives of issuing houses and in- 
vestors and exercise a sort  of dictatorship, discharging the issuing 
houses of all moral 'responsibility 'and depri~ng them of all 0ppor- 
tunity to assist in retrieving losses; a plan on any such lines would, 
of course, be absurd." ~s~ This firm, as will be related, subsequently 
supported the: council which was formed by contributing substan-' 
tially to it. 

• IM ld., a t  1189-1190, 1206. 
Id., Commlssion's Exhibi t  No. 269, a t  8. ' ' ' 

~ Id. ,  Commission's Exhibi t  No. 269, a t  4. 
ae~/Md. 

I~. ,  Commission's Exhibits No. 266. a t  8, No. 269, a t  4. 
I t  i s  interest ing to observe In such banker reluetanee to accept the prol~osal of a 

central  agency; a repetl t ion of the experience Of "the Bri t ish Council a t  the t ime o'f i t s  
formation L in 1868. I. Gerstenberg, one of  t h e  p r i n c i p a l  s p o n s o r s  o f  the Br i t i sh  Council 
w r o t e  at the time : 

• , ,The cause of the Couuci] has met with almost 0nauim0us support, only some of the 
loan contract ing houses [underwriters]  seemed to fear i t  might  interfere with them and 
look u p o n . i t  as a kind of supervision over their  operations. That  idea is far from the 
intentions of the "originators of the movement• There is not the remotest idea to inter- 
f~re" with freedom of trade in foreign loans * '* '* "" London Times November 14 868. . . . .  , " , , 

. ~  Op., oft. supra  note 27, a t  1202 ; Commission's Exhibit  No.. 267. 
• ~ I d . ,  C o m m i s s i o n ' s  E x h i b i t  No .  268 .  
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When Title I I  of the Securities Act was approved on May "27, 1933, 
the work of the informal c0mmittee ceased, as it was thought "that 
the corporation se tup under Title II ,  when the Act would become 
effective, would take the place of and supplant the private protective 

, committee." ~s -.~ 
While nothing tangible dev.eloped from the work 0f the informal 

committee, it nevertheless laid the groundwork for tlm formation in 
the ~all of 1933 of the Foreign Bondholders Protective Council, Inc. 
Many of the committee's suggestions were incorporated in the new 
Council, although the latter, ~s previously pointed out, has func- 
tioned in-many ways quite differently than was con.templated by the 
committee. Furthermore, some of  the members selected by the com- 
mittee to act as directors of the organization when formed, were 
appointed to the board of .the. ~Council. 

As related above, the Treasury and State Departments took the 
initiative in bringing the informal committee together to consider 
the proble~ns involved: The S~ate Department, particularly(had.an 
especial interest in the formation of a protective agency, as it was 
hoped that such an agency would relieve the Departmen~ of many of 
the ve.xing.and difficult problems presented by .tlm flood of foreign 
bond defaults. An.officer.of the State Department, writing ~n March 
of 1933, described the situation and the advantages to the Department 
of such an organization .as follow.s: ~ . . .. 

~'Each defaul t  s i tuat ion creates  difficulties.  :The investors  have no "recourse 
.in l aw;  they therefore  tend to .api~ea!-to. this  Government.  This  Governmeni 
cannot  wisely undertake. . to. follow., and,. constantly, intervene, in these situations,  
for  such intervent ion would color and  complicate the ,whole conduct  of our 
foreign re lahons .  In  regard to each  default ,  there  iS a tendency for agitafi'bn 

• to ar ise 'in favor  ¢Jf punisiimen't for  th~ foreign defaul t ing government,  to Which 
agi ta t ion s°me. members  of Congress ar6 ap t  to give.assist[~nce. This situa- 

, t i o n  .will continue to aggravffte i tself  as t ime g0e§ On. 
" I t  seems plain t ha t  there  is a g rea t  need for  an adequate  organizat ion of 

the bondholders  themselves  to protect  their  own  interests .  The issuing banking 
houses  have proven to be, in many cases, e i ther  unwill ing to, tak  e t h e  respon- 
sibili ty and cost  of following the  s i tuat ions or unw~lco/ne ei the~ in the eyes 
of  the bondholders  or of the governments  concerned. In some impor tan t  in- 
s tances  the  banking houses are  the object  of such severe cri t icism in fd~eiga 
lands  (especially where  the loans were made to  some '  regiine wi i ich  .was sub- 
sequent ]y  ove~thr0wn), t ha t  .tl~ei~ act ions a re  "i'neffective: In  o ther  . instances 
issuing, b a n k i n g h o u s e s  have;gone out  of existence---such as the Lee,  Higginson 
Company- -o r  are  about  to go out of existence (such as the securi ty  companies 
~Jrganized b y - t h e  Chase and the Nationhl  Oity. Banks) :  A grea t  number  of 
bondholders~ pro tec t ive  organizat i0ns sprang  into exist'ence to f i l i ' t h i s  need. 
Some of them were  or~aplzeh wi th  t h e t h o u g h t  tha t  they would,~pi-e~id through- 
out  the whole field; others  were organized merely to take care of the  holders  
of a few issues of ohe:coiifitr:y. These  Organizations Vary"tremendously in the 
charac te r  of their  personnel  and in their  purposes. Soxne are  wholiy reputable ;  

~ l d . ,  at 1209, 1210. 
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some verge on being disreputable.  All must  susta in  themselves  frond the begin- 
ning by seeking deposits  of bonds and put t ing  charges upon the bondholders 
who have ~lready suffered loss. None have achieved any substant ia l  degree 
of ptiblie repute or influence. In  some si tuat ions r ival  protect ive committees 
hav~ sprung up to contest  each others '  efforts. In  a few si tuations * * * 
the act ions of the committee have been such as to actual ly prejudice seriously 
the in teres ts  of the bondholders.  

"The State  Depar tment ,  when approached by these committees, has  avoided 
comment  and held i tself  free to give or refuse assistance, as circumstances seem 
to make wise. 

"The growing number of defaults,  the agi ta t ion among the bondholders, the 
development  of inadequate  protective associations, the complicating effects on 
the foreign relat ions of this country of these defaul t  s i tuat ions all brought  home 
to the Depa r tmen t  the desirabil i ty of having a n  adequate  and disinterested 

'organization among the  bondholders themselves for their  own protection. This  
was visualized by the D~partment,  not  as a s tep  towards  dollar diplomacy bfit as 
a s tep away  f rom it. In' the absence of such an organizi~tion i t  is almost 
inevitable tha t  the Governinent will be dragged into various si tuat ions in an 
effort to protec t  the American investors  ag~/inst wholly unfa i r  or discr iminatory 
t reatment .  For  one thing, the  investors  of European countries are solidly 
organized, and nhtural ly  exer t  themselves to get  f rom foreign governments  as 
favorable  te rms as possible. Several impor tan t  instances of 'd iscr iminat ion 
aga ins t  American investors  have already arisen. I t  has been the thought o] the 
~.tatv Departmen i that :q 'an" adequate influential disinterested bodywere  larmed 
among the investors themselves; the  Department  could keep ]ree Oi situ'ations it 
otherwise would have to enter. The;$ in addition to the extent  to which Govern- 
m e n t  action and support seemed appropriate, it  could be given to an effective 
body-~-a body whose general purposes and standing was  established, rather than 
the bodies whose gvnera~ standing, and purposes might  bv doubtful. [I tal ics  
supplied. ] 

"When i t  became clear  tha t  the inves tors  themselves  were  too helpless to 
: .  " . . . .  ' , t ,  I ~ j  j , ,  ~ . t ' ' • 

organize .wi thout  encouragement ,  the  State  and 'Treasury Depar tments  de- 
cided '(ab0ut:lS"mbht[hs ago ) ' t o  endeavor  to encourage the  format ion  of a suit- 
able' body.: I t :  se lected a :committee of f ive ' l~rsons  known fo'r their  abili ty and 
dislnter~stedness.  (George Rublec, Charles P ,  Howlafid,  Professor  Kemmerer ,  
Thomas  Nelson Perkins,  a n d . P i e r r e  ;]ray), to s tudy the  problem and to repor t  
upon ii. T h i s "  group s tudied and submitted. .an 'outUne of the const i tut ion for 
the  de~tred,organizaflon.  T h e  Depa~tmefft 'tl~en a sked ' t h i s  grouP, to  undert~k'e 
t'o ~ry to  5riflg it~fflt0 '&xisten~e. r:Th'at'-e~ffort 'is being cont inued a t  present  arid 
s-ee/ns to b e  approaching success. '':i~ : : :: : • : , , i . . . .  

"Tli " . . . . .  ~ • • e 'p reced ing  sets  for th  in ' summary ,  the' reasons for believing' the  creat ion 
of ' : the  r igh t  tyi~e of  bondholders  organizat ion i~ t o  be great ly  desired• . I t  
wo.u.ld be a .moye . to  .war_ds simplifying the work of the  Depar tment  and .of other  
branches  o f  the Government  in r ega rd  to foreign defaul t  s i tuat ions  r a the r  than  
the contrary.  W h a t  ass is tance  the Government  may  give the organizat ion When 
and a s  ~it mayV' come ' in to  existence . . . . . . . . .  ~,ii| ~e~a in  ent ireiy within the  ;cli'scret~o~ "I 
of the Government  itself. '  N o : p l e d g e  rof any kind has  been .dr" 'shbuld "i)~. 

"* * * Fur ther ,  according to the conception, it  [ the proposed cotmcil]  
would be one tha t  was definitely not under  the control of the bankers  o r . any  

~v Id., Commission's Exhibit No. 265, at  3-7 .  
~ Id.,  Commission's Exhi'bit No'. 265, at 8. 
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other  group In the community  ( though on its sub-committees handl ing special 
si tuations,  banking interests  undoubtedly would have to be represented)  * * * 
Lastly,  when created it should have an independent existence (perhaps  inter-. 
porated under  l aw) ,  and conduct i ts  own negotiations with foreign authorit ies.  
~'he Department  of ~tate would not be committed to any actio~ i~ regard t o  

any situation. In  fact,• it was  hoped that the e~istence of the council would 
perhaps lessen the necessity under which the Department  of ~tate might have 
t o  take cognizance of default situations * * * ." ~® [I ta l ics  supplled.] 

Mr. Rublee testified concerning the advantages to the State De- 
partment from the formation of a protective organization: 

"Q. Did the State  Depar tment  or any representat ives  of the State  Depart-  
ment  ever discuss with you the benefits which would accrue to the State Depart-  
ment  through the format ion  of a central  au thor i ta t ive  protective organization 
such a s y o u  had in contemplation? 

A. I think t h e y  did on a number  of occasions. They did a t  the very first 
meeting. They thought  such a bodyl If i t  were  possible to establish one in 
this  country,  would be of grea t  benefit to the State  Department .  

Q. * * * Do the quotat ions which I have read [I. e., the italicized pas- 
sages in the above quotat ion]  describe the benefits to the State Depar tment  as  
y o u  unders tand  them? 

A. Yes; they are precisely those .we understood as ,the benefits stated by the 
Depar tmenL" ~ 

On the same matter J. Reuben Clark, Jr., president 6f Foreign 
Bondholders Protective.Council, Inc., in writing of the value of such 
an organization, stated.: 

t . .  , 

"It. Could re l i eve  th'e Departn~ent o f  State of b u r d e n s  and responsibilities 
which oft~imds Come a t  inconvenient periods when other  nat ional  interests  pre.. 
vent the exercfse of a legitimate interest  and influence in behalf of such 5end- 
holders. , , ,,,~n 

As the:State Department has'~so clearly i11dicated in the'above " 
quoted memorgnduml defaults oh ~oreig~ bond issu~ ]nevita'bly a~dc6 
and color our international,relations. The State Department hoped 
that a central protective agency of, the "right type", could relieve it, 
0f.mUch Of the embarrass~nent involved in:t~king offidial cognizance 

' • • .' . '° , . ..I ,. . 

of, or intervening In  default mtuatmns. This. to • 
. ;,~ . , :  . .  , , ,~, :: .... . , . .a large extent, as 

we snau ,suDsequgnt.ly develop, has been adcomulished "thr~/-,,L "~,  
medmm of the Foreign Bondholders Protective Council, Inc...But.. 
the effect of-defaults and the resulting negotiations ,with defaulting 
governments on our foreign"re]ations necessarily requires the State. 
Departn~ent to maintain a 'continuing interest i h  'default Situations~ 
A.cdord~fig!y,"t.~/e:~ela~i0n~ which e~.ist between 'thd Department knd  
the F0r:e,~gn Bondholders Pr0te~tive C0uncil Inc: ad ~,~Ii '~ :,:- 
other., agency, or : protective -committee in the foreign' field,, 'assume 

' significance. These matters will be explored subsequently iia t h i s  
repor t .  ~ ~ . . . .  . 

. . . .  , . . . -  . , . .  : 

~ Id . ,  Commission's Exhibit N o .  2 8 ~ ,  a t  1 - 2 .  
~ o i d ,  a t  1 2 0 7 .  1 2 0 8 .  

~ Op. eft. supra  note 56, Commission's Exhibit No. 19 ' a t  11 I 
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2. ENACTMENT OF TITLE I I  OF THE SECURITIES ACT OF 1933 

When defaults on foreign bond issues began to assume alarming 
proportions, a feeling also developed in Congress that the United 
States Government should take all proper steps to create an agency 
to defend the interests of the holders of defaulted foreign bonds. 
The initiative was taken by Senator Hiram Johnson, who had con- 
ducted an intensive and effective investigation of the flotation of 
foreign bondsY 2 On May 8, 1933, he submitted on the floor of the 
Senate an amendment, designated as Title I I ,  to the then pending 
Securities Act of 1933, providing for the creation of a Corporation 
of Foreign Security Holders as a quasi-governmental agency.17~ On 
the same day, Title I I  was accepted by the Senate with only two 
changes and, together with Title I of the Securities Act, was 
referred to conference with the House of Representatives.l,~ Title 
I I  e.merged from the conference unchanged, except that  the number 
of directors of the corporation was reduced from twelve to six and 
two important sections were addedY 5 Both the Senate and House 
passed the Securities Act of 19~3, containing both Title I and 
.Title I I ,  on May 24, 1933,178 and the Act was approved by the Presi- 
dent on May 27, 1933. One of the new sections added by the House 
and Senate conferees, howeve.r, prevented the immediate creation of 
the Corporation of Foreign Security Holders. This section provides : 

"This Title shall not take effect until  the President  finds that  its taking effect 
Js .in the public interest  and by proclamation s o  declares." m 

As the proclamation has nevei- been made, Title I I  has never become 
effective• 

We shall reserve for later detailed discussion an examination of 
the provisions of Title I I  and an appraisal of the corporation.to be 
:created thereunder as a n~edium for the 'readjustment of defaulted 
foreign bonds. At  this point we shall develop its terms only in so 
far as they have a bearing upon the Foreign Bondholders Protective 
Council, Inc . .  In brief, Title I I  provides by the terms of the Act 
itself for the i incorporation of a Federal "Corporation of Foreign 
Security Holders" for the purpose o f  "protecting, c0nserving, and 
advancing the interests of the holders of foreign securities in  de- 
'fault." ~78 Its six directors and their successors would be appointed 

~ Hearings before the Committee on Finance, pursuant to S. Res. 19, 72d Cong., 1St 
Sess. 

1Ta 77 Cong• Ree. 2987 (1933). 
~7, I~., at  2987~-8000. . 

reHouse of  R e p r e s e n t a t i v e s  Conference Report on the Securities Act of 1933 (73d 
Congress, 1st Sess ion ,  Report  No. 152), at 28-29. Sec~. 210 and 211 of the'bill, were 
added  in conference 

1~*77 Cong. Ree. 4088, 4140 (1983). 
t~ Securities Act of 1933, Title II, sec. 211. 
told., see. 201. See discussion on floor of Senate relative to i t s  incorporat ion  by an 

act  of Congress, 77 Cong• Rec. 2990-2993 (1938). 
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by the Federal Trade Commission.~,~ No person could be eligible as 
a director who within the preceding five years possessed any interest 
in any agency which had sold foreign bonds)SO The Reconstruction 
'Finance Corporation would be authorized to loan the corporation 
$75,000. ~s~ The corporation would be broadly empowered to protect 
the interests of the holders of foreign bonds; it could, i~zter alia, 
organiz6 protective committees, accept deposit of bonds, and nego- 
tiate debt settlements with foreign governments.~S2 Title I I  of the 
Securities Act of 1933 is printed in full as Appendix B hereto. 

While some objection to the measure developed from private inter- 
ests, the principal objection came from the Government itself. Ray- 
mond B. Stevens, then a Commissioner of the Federal Trade Com- 
mission, after a study of the Title I I  corporation and the private 
protective agency proposed by the informal committee, concluded 
that the interests of the bondholders could 'be served to better advan- 
tage by the proposed private agency.iS8 The Stttte Department was 
of the same opinion.~8, Their principal objection Was fohnded on 
,the governmental ¢baracter of the proposal. • The me~sure did Con- 
tain a section, added by the Senate and House conferees, that the 
corporation was in no way to be considered as'representing or acting 
for the Depa/~tment of State or the United States G0vernment.~s~ 
Notwithstanding this disclaimer, it Was believed that by virtue of 
Federal incorporation of the protective agency Created by Act of 
Congress, of the appointment of its directors by the Federal Trade 
Commission, of the loan to the corporation which the ReconStruc- 
tion Finance Corporation was authorized to make, and of the gen- 
eral circumstances surrounding the enactment of the Act, -~merican 
bpadholders and foreign debtors would• consider it in effect as an 
instrumentality of the United States Government itself. Other 
obj.ectjons of lesser significance were raised to the Act. All such 
objections will be reserved for later discussion.~ss 

~?~Id . ,  sec. 202. As original ly Introduced by Senat0r  Johnson,  the  board of, directors  
of the corpora t ion  were to elect thei r  successors. This was  changed the day  the Act 
w a s  Introduced to provlde t h a t  successors of the directors  first  ~ppolnted  would likewise 
;be appointed by the Federal Trade Commission. 77 Cong. Ree. 2988-2990 (1933).  
• 18o Securi t ies Act  of 1933, Title l I ,  sec~ 202. 

: .2mid., sec. 209;  Title II,  in the form introduced by Senato~ Johnson, authorized the 
Reconstruct ion Finance  Corporat ion to loan the corporat ion" $50,000 a y e a r  for three 
years.  The present  provision was accepted as an amendment  the day  the measure was 
in t roduced.  77 Cong. Rec. 2993-2994 (1933).  ~ . . . .  
- . '~  Securities Act  of 1933, Tit le II, sees. 203, 204. 

:s~ Op. c t t . ' supra  note 27, a t  1210. 
~ See id., Commission's Exhibit Nos. 270, 272. " 

H. R. Conf. Rap., op. eft. supra note 175, a t  29 ; Securities :Act of '1933 ,  Title II. sec. 210. 
,m See tn fra sac. V, D. . " " " 
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As might be expected, the investment bankers who floated foreign 
bonds were opposed to Title II. ~s~ I t  is but fair to say, however, that 
their opposition apparently was neither organized nor effective 1as 
and that the responsibility for the noncreation of the Title I I  cor- 
poration may properly be attributable to the Government itself. 

3.  S T E P S  P R E C E D I N G  FORM:ATION OF F O R E I O N  BONDHOLDERS PROTF_~rIV~ 

COUNCIL, l~c. 

When the decision Was reached not to bring the Title I I  corpora- 
tion into existence at that time, Raymond B. Stevens became active 
in the formation of a private council28s Although the informal 
committee brought together in April 1932 by the State and Treasury 
Departments no longer continued to funetion~ two of its members, 
Pierre Jay  and George Rublee, actively assisted Mr. Stevens. too Mr. 
Stevens, however, was considered the mainspring of the movement.ls, 
Final plans for the launching of the Council were rapidly developed. 
Mr. Stevens, together with Mr. Rublee and Mr. Jay, undertook the 
selection of the first board of directors of the new organization~ 
using as a nucleus a few of the persons originally chosen by tho 
informal committee. The testimony before this Commission con- 
eerning th e selection of directors is as follows: 

"Q. C o u l d  y o u  s t a t e ,  Mr . .  R u b l e e ,  a n d  y o u  a l so ,  Mr .  f lay ,  w h e n  y o u  c o m e  to  
p a r t i c u l a r  n a m e s  w h o  s e l e c t e d  t h e  p a r t i c u l a r  p e r s o n  i n v o h ,  e d ?  T h e  f i r s t  n a m e  
i s  C. F .  A d a m s .  

Mr .  R ~ L F ~  I d~m' t  k n o w .  P e r h a p s  I s u g g e s t e d  h i m .  H i s  n a m e  w a s  
o n e  o f  t h o s e  t h a t  w e  h a d  i n v i t e d  to  b e c o m e  a m e m b e r  Of t h e  C o u n c i l  w h e n  o u r  
g r o u p  w a s  r u n n i n g  t h e  t h i n g  b e f o r e  T i t l e  I I  w a s  e n a c t e d .  W e  h a d  g o t t e n  a 
l i s t  o f  n a m e s  a n d  w e  m a d e  s e l e c t i o n s  f r o m  t h e  l i s t ,  a n d  w e  p i c k e d  h i s  n a m e  out 
of  t h a t  l i s t .  

Q. Y o u  w o u l d  s a y  t h a t  h e  w a s  s e l e c t e d  b y  t h e  o r i g i n a l  g r o u p ?  
Mr .  RUm.E~:. Y e s ;  h e  w a s  s e l e c t e d  b y  " the  o r i g i n a l  g r o u p .  
Q. T h e  n e x t  n a m e  is  N. D.  B a k e r .  

Mr .  RUBLEE. H e  w a s  a l s o  s e l e c t e d  b y  t h e  o r i g i n a l  g r o u p  i n  t h e  s a m e  w a y  a s  
M r .  A d a m s .  

Q. Mr .  Bel l .  '" 

Mr .  RUBLEE. I s ~ g g e s t e d  Mr .  B e l l ' s  n a m e .  H e  w a s n ' t  s e l e c t e d  b y  t h e  o r i g i n a l  
g r o u p .  

• Q. M r .  C h u b b .  

Mr .  J~,Y. I s u g g e s t e d  h i s  n a m e .  

See tes t imony of Ralph T. Crane,  formerly  president of the Inves tment  Bankers  
Association of America, op. vii. supra note 27, a t  1002-1004, and  of John  C. Traphagen,  td., 
at 1242. ' . 

,u  See testimony of Mr. Crane, op. eit. supra note 27, at  1002-1004.  
~s~ Op. cir. supra no te  27, a t  1210. 
ID°ld., a t  1210, 1211. 
~i ld. ,  a t  1217. 

1 1 4 9 9 4 ° ~ 3 7 ~ 6  



74 

Q. He wasn ' t  a member ' o f  the original slate? 
M r .  JAY.  N o .  
Q. The next name is J. R. Clark. 
Mr. RUBLF~. I suggested Mr: Clark 's  name. 
Q. w .  L. Clayton. 
Mr. JxY. I suggested his name. 
Q. Was  he selected by the original group? 
Mr. JAY. Not by the original group. 
Q. Mr. J. Cowles. 
Mr. JAY. Mr. Stevens, in making inquiries as to people tn tha t  section of the 

country,  turned up his name. Who suggested it to him I don't  know. 
Q. He was  or  was  not suggested by the original group? 
Mr. JAY. No; the only others  suggested by the original group were Mr. Morris 

and Mr. Traphagen.  

Q. Tha t  is, all the remaining names  which  I will read were not selected by 
the original committed? 

Mr. JAY. Except Morris and Traphagen.  
Q. The next  name is H. Ekern .  
Mr. JAY. Tha t  Mr. Stevens fomld f rom inquiry. 
Q. Mr. E. M. Hopkins. 
Mr. RU~LEB. I suggested his name.: 
Q. And the next  name is Mr. Jay,  and the next  name af ter  that  is Mr. 

P. La FoHette. 
Mr. JAY. I suggested tha t  name. 
Q. Mr. B. Lane. 
Mr. JAY. His name was  on a list. Mr. Stevens. asl~ed Governor Black of tbe 

Federal  Reserve Board if he would suggest someone f rom the Eas te rn  South. 
He suggested some names  and-Mr. Lane 's  name was  suggested. I happened to 
know him personally.  

Q. F. O. Lowden. 
Mr. RUBLEE. I am inclined to think that  I suggested his name, but ,he was  o]1 a 

general  list . . . .  : 
Mr. JAY. The list that  the committee had, but  was  ,never broached. 
Q. O. K. McMurray. 
Mr. JAY. Mr. Stevens  made inquiry of people q~l the  Pacific Coast, and they . 

suggested a number  of names toge ther 'wi th  this one... 
Q. You have already mentioned Mr. Morris .and" Mr. Stevens. Mr. T. D. 

Thacher.  
Mr. JAY. I suggested him. - 
Q. You have ali-eady mentioned Mr. Traphagen.  Q. Wright.  .. 
Mr. RUm~E. Mr: Feis suggested him."./. ~ ! . 

On October 20, 1933, it was announced that upon joint invitation 
of the Secretary of State, the Secretary of the Treasury, and •the 
chairman of the Federal Trade Commfssi0~, tile 'following persons 
(selected as directors as above related), had attended a conference 
at Washingt6n "to discuss "the' creation of an adequate and disinter- 
ested organization for the protection.of American holders of for- 
eign securities", and to "cooperate in the  formation of such an or- 
ganization" : 

1~id., a t  1218-1221.  
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"Laird  Bell . . . . . . . . . . . . . . . . . . . . . . . .  of Fisher ,  Boyden, Bell, Boyd and Mar- 
shall, Chicago, Illinois. 

Hendon Chubb . . . . . . . . . . . . . . . . . . . .  of Chubb and Son (Marine Insurance) ,  
New York City. 

W. L. Clayton . . . .  , . . . . .  ~ . . . . . . . . . .  Anderson, Clayton and Company, Hous-  
ton, Texas. 

John  Cowles . . . . . . . . . . . . . . . . . . . . . . .  Publisher,  Des Moines Register  and 
" . Tribune. 
Herman  Ekern . . . . . . . . . . . . .  fo rmer  Attorney General of Wisconsin. 
Ernes t  M. Hopkins  . . . . . . . . . . . . . . . . .  President,  Dar tmouth  College. 
Philip LaFollette . . . . . . . . . . . . . . . . . .  ex-Governor of Wisconsin. 
Mills B. Lane___- . . . . . . . . . . . . . . . . . .  The Citizens and Southern National 

Bank, Savannah.  
F rank  O. Lowden . . . . . . . . . . . . . . . . . .  ex-Governor of Illinois. 
Orrin K. McMurray . . . . . . . . . . . . . . . .  Dean, Law School, University of Cali- 

fornia. 
Roland S. Morris  . . . . . . . . . . . . . . . . . .  former  American Ambassador  to Japan.  
~l'homas D. Thacher  . . . . . . . .  : . . . . . . .  fo rmer  Solicitor-General. 
J.  C. Traphagen__= . . . . . . . . . . . . . . . .  President.  Bank of New York & Trus t  

Co., New York City. 
Quincy Wright  . . . .  ~ . . . . . . . . . . . . . . .  Professor,  In ternat ional  Law, University 

of Chicago." 

All of th e foreg0'ing became directors of the new Council. In addi- 
tion, Messrs. Charles Francis Adams, former Secretary of the Navy; 
Newto.n D. Baker', former secretary of War; J. Reuben Clark, Jr., 
former Ambassador to Mexico, were invited but were unable to be 
present at the Washington meeting.~94 They also became director§, 
together with Raymond B. Stevens and Pierre Jay. ~g5 

The same [lay a. state/nent ~/a~ released by the White House to the 
pl;ess concerning the 'meeting and  the contemplated organization. 
This rgad in part as follows: 

hThe situation flow existing ]ii regard t o  foreign securities is one of 'sub- 
stantial  con'dern-to the Aineriean"peopfe. Am6rican funds v~ere put  a t  th:e'~iis: 
posal of over f o r t y  fo'reign governments  and had assisted in t h e i r  economic 
development. "Ma'ny of these  loans are now wholly or t~artly'in defaul t .  The 
bohds a re  held by large numbers  of Americans who have a t  "the p resen t -no  
adequate means :of  ge, t t ing in touch ,with each o ther .and  organizing ' in  order  to 
keep themselves; informed of events affecting their  interests  and of a r ranging  
for  the proper  handling of the debt s i tuat ions in Which they are Concernedi' In  
Some instances 'An~erichn intere§t~may" be suffering unfa i r  discrimination as  
coml~ared Witl~: the investors of other countries. 

?A task• o f  adequate • organization .obviously exists to b e  undertaken. In  
i I ' 

many s tuat tons  the proper organization of the American bondholders is urgently 

ci$..st~pramote 56, Commission;s Exhibit No 19 (Foreign Bondholders Protective 
(~o'uncil. Inc:, Annual Report i93"4), at 10. " ' ".'.- , 
:~]d.:, Commiss ion s Exhibi t  I ~ :  19,~at~l:i.' . r .. 

Subsequen t  changes  in  the  d i r e c t o r a t e  a r e  as  fol lows : O r r i n  K. M c M u r r a y  res igned  
and  w a s  succeeded by F r a n c i s  W h i t e ;  R a y m o n d  B. S t evens  r e s igned  and  w a s  succeeded 
by James Grafton Rogers~ 'Ernest M::Hopl~lils resigned and the resulting vacancy 'has 
not been filled• Id., at 151, 152, and Foreign Bondholders Protective Council, Inc. ,  
Annual Report 1935, at 7-8. 
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needed in order to make possible fa i r  and sat isfactory a r rangement  wi th  foreign 
governments  undergoing difficulties, and to properly prot~/ct America interests.  

"This  is a task pr imar i ly  for  private initiative and interests.  The tradit ional  
policy of the American Government  has been tha t  such loan and investment 
t ransact ions  were pr imar i ly  pr ivate  actions, to be handled by the par t ies  directly 
concerned. The Goverument  realizes a duty, within the proper  limits of inter- 
nat ional  law and internat ional  amity, to defend American interests  abroad.  
However,  it would not  be wise for  the Government  to under take  directly the 
set t lement  of private debt situations.  

" I t  was  decided, therefore,  to call together a small group to take upon 
themselves the patr iot ic  duty of bringing into existence an adequate, effective, 
and disinterested organization to car ry  on this work. The organization should 
exist  not for  profits but  fo r  aiding the American interests  which it  will repre- 
sent, and of aiding them a t  the lowest possible expense to the many  thousands'  
of bondholders. 

"Because of the fact  that  these interests are widely scattered, the fact  tha t  
there are  so many  different loan issues to be considered, and so many  different 
groups  to be consulted, this is no easy task. But  it mus t  be achieved, and the 
Government  expects that  i t  will be achieved. The organization when it comes 
into existence is to be entirely independent of amj special private i/nterest; it ~s 
to have no connections of any kind wi th  the h~vestment banking houses which 
originally issued the loans. I t  will  decide its own affairs independently. Nat- 
urally, its decisions will  ult imately depend on.the will  of those who possess the 
securities. Too, another Of its duties naturally will  be to keep intimate con- 
tact wi th  all Amer ican in teres t s  concerned and to uni fy ,  so far as POSsible, all 
American groups that seek to act in protection of American interests. The 
organization contemplated in a sense will be a unifying center for the aotivities 
of all proper American interests. [I tal ics supplied.] 

"The meeting was  called i n  order  to get the task well launched. Admin- 
is t ra t ion officials will fol low the course of developments 'with Interest.  They 
have no intention,  however, of seeking gov'ernmental direction or control of the 
organization, n o r  will they assume r e s p o n s i b i l i t y f o r  its actions. T o w a r d s  
this  organization, as  towards  all qther  legitimate American interests,  the Gov- 
e rnment  will seek to give such fr iendly aid as may be proper  under  the cir- 
cure.stance§. The group un(lertaklng the foundation of this organization will 
announce, a s  soon as po'sstble, it~ Plans: I n  the meeting today a l l  phases of 
the fo rm and work of the contemplated organization were discussed." '~ 

The foregoing announcement must receive careful consideration in 
any examination "of the subsequent history of .the Foreign Bbnd-' 
holder~' Protective C0uncil, Inc., for the Council hag be'en the sub- 
ject of vigorbus and wiclespread criticism• Its critics have turned to 
~h d foregoing press release as a sta_tement of the Council's objectives 

purposes ann nave claimed that in numerous respects it has 
failed to follow the course sO clearly marked Out fOr it in this 
announcement. There ha~ e been frequent allegations thag, contrary 
to  what tile bondholders had be~n 16d' t~) e'xl~ct , t h e  Council is 
dominated by the houses of issue, that bondholders' have no voici~ in 

, ,  . . . . ,  

: ~ o ~  o~t. *~ra note ~e, Comn, ls~io~'s Ex6ib'l'~ No, ~0, at' ~-,~. 
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its affairs and that in no, sense has it unified all American groups 
which seek to protect American interests. The bases of these criti- 
cisms and their validity will subsequently be explored ill detail)97 

Follo~ving the formal announcement of the Council, a small group 
was chosen to perfect its organizaiion, composed of: 

Raymond B. Stevens, Chairman. 
ttendon Chubb. 
Thomas D. Thacher. 
John C. Traphagen .los 

4. OROAINIZATIOIb~ Ok" FOREIGN" BONDHOLDERS PRCtrECTIV'E COUNCIL, I~-o. 

a. Organization. Meeting 

Another meeting of those who had been selected as the first direc- 
tors of the Council was held at the Treasury Department, ~Vashing- 
ton, on December 18, 1933. To this meeting the special organization 
committee referred to above submitted its report, 1as together'with 
the proposed certificate of incorporation . and by-laws of the new 
organization.2°? The certificate of incorporation having been filed 
on the morning of December 18th, the group proceede d to adopt by- 
laws and perfect a formal organization. 20x 

T h e  Foreign Bondholders Protective Council, Inc., was incorpo- 
rated as a non-stock, membership corporation under  the laws of 
Maryiand. 2°2 I t  is a non-profit corporation in the sense that its mem- 
bers may receive no dividend or other distributio.n except as coml~en- 
.sation for services rendered. 2os~ The .certificate of incorporation" and 
the by-l.aws of the Foreign Bondholders Protective Council, Inc., are 
printed in full as Appendix C hereto. 

1~ S~,e ~nfra sec. V, C, 2. '" 
t~. Op. oft. supra note 56,.Commission's Exhibit No: 19, st  13. 
~Id . ,  C0mmlsslon's Exhibit No. 19, at 13-20. Certain aspects of this report will' be 

discussed in[ra wi.th respect to the functioning of the Council. 
2oo Ibid. .. 
~°~.1~., Commission's Exhibits No. 19, at 20-21, No. 2(). 

ld., Commi'ssion's Exhibit No. 20. ... . : ~ 
~Id . ,  Commission's Exhibit 'No. 20, at 4, and see id., at 138-143. The relevaht pro- 

vision of the certificate of incorporation ]s as follows i 
"The Corporation is not organized ;for and sh~all not engage in any business or under- 

taking for the pecuniary profit of its members and no funds or property of the~Corpora - 
tlon may be paid or transferred to its members by way of any dividend, distribution or 
otherwise, except as ,compensation for services rendered, expenditures incurred, or as 
interest for advances made, Upon' the flnal"dissolutlon of the Corporation and .the 
liquidation of i ts  affairs, i t s  assets shall be applied first to the discharge of  i ts  l iabil it ies 
and the balance of its assets then remaining shall be devoted to the objects and pur- 
poses  for.. which . the  Corporation was organized or to  some,  o f  them .or to objects  or. 
purposes analogous or similar'thereto in accordance with any scheme or plan approved 
by the  v o t e ' o f  a majority of those persons constituting its Board of  Directors a't the 
time of  such. final dissolution and liquidatiom" See 'Appendix C, I. 

The general purport of the foregoing is the t/ares as.analogous provis ions  of  the char- 
ter  of the British Council. See op. oil. supra, • note 27; Commission's :Exhibit No. 288, 
'at-12; set forth ill' Appendix A', I. • . • • 1; 

7 
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b. Corporate Powers 

Under its certificate of incorporation the Council is authorized to 
protect the holders of obligations o~ foreign governments, direct and 
governmentally guaranteed 20~ and to negotiate and effect debt settle- 
merits, and when necessary to invite the deposit of bonds with itself 
or with others and to issue certificates o~ deposit therefor.SOs The 
Council is also empowered to collect statistics and information con- 
cerning foreign bonds which may be made available to bondholders 
if deemed expedient by the Councilyo~ Its powers in general closely 
parallel those of the British Council.~e~ 

=o~ I t  should  be noted that the bonds of  foreign p r i v a t e  corpora t ions  ca r ry ing  no gov- 
e rnmen ta l  guaran tee  are not  included w i t h i n  the Connci rs  sphere of  ac t ion except under  
special circumstances.  Respect ing this,  J. Reuben Clark, Jr . ,  testified: 

"Q. I b e l i e v e y o u  ment ioned yes terday t h a t  the Council did not  u 
fo re ign  corporate  issues T h a t  is  correct, is  i t  ? nder take to protect 

*~. xes,  sir.' 
-ifiQt~erWehatyhagPPec~Stl~ot~o2:e?rs. of fore ign  corporate  i s sues?  Who  does p ro tec t  t h e m ,  

'toprotectA" AS I them.Said yeSterday, there ere cer ta in  circumstances under  which, we do under take  
Q. Bu t  they  a re  r a t h e r  spec ia l?  - . , 
A. They are  c i rcumstances  where the exchange is taken  over  or 

exchange  b y  the  fore ign ~oi, ernm~n* ^ - ~  . . . . .  _ ,  the h a n d l i n g  of the  
' . . . .  , ~ ~v,,cre ~ne governmen¢ has  gua ran teed  the  bonds. 

T h a t  is  not  so special  nowadays,  because a grea t  many  of  our foreign defau l te r s  have  .under taken to control  t h e i r  exchange. , ;. , 
Q. B u t ' d o n ' t ' y o u  th ink  an a u t h o r i t a t i v e  c~ntral  organiza t ion  should in corporate  i s sues?  elude the  foreign 
A. No, sir. 1 t h ink  a man m a k i n g  an inves tmen t  l n ' a  forci ' " ' " 

supposed to make i t  no t  on the  f a i t h  ^~ . . . . . . . . . . .  gn corl~orate Issue is 
tions" he makes it on the  f a i t h  ^~ u~.~^ suv~..nmeJJ~ or  any or i t s  aux i l i a ry  organlSa- 

• - -  ~ ~,~c- ~,uus~ry. ~ow,  when he makes  i t  on the f a i t h  of the  g iven  i n d u s t r y  and  not  on the  f a i t h  of the na t ion  he 
i n d u s t r y  And  usua l ly  sneaking, ~ -  ~ . . . . . .  " ~ _ _,. m u s t  look to the  
some sor't of m a c h l n e r - s e ( u  to  . ,  .=u , , w ~ m s u ~  mane unuer  those  c i rcumstances  has  - Y p take care of  it. ..i 

To repea t  w h a t  I have  said, when t h a t  foreign government  s teps  in  and  in ter feres  
w i th  the  normal  opera t ion  of t h a t  indus t ry  and the t r ansmiss ion  of  the necessary funds  
to t h i s  country,  then i t  goes over  in to  the category of issues of bonds which the Council does t ry  to  protect .  : . 

• Q. I under s t and  the d i s t inc t ion  you are making. 'Bu t  do yot~ k n o w ' i f  the Br i t i sh  For- 
s ign  Counc i l  embraces foreign corporate i s sues? ,  . • . ,  ,~ , . 

A. I don ' t  know;  but  i t  is  my unde r s t and ing  t ha t  i t  handles  only gove rnmen t  issues. I may  be wrong about  t h a t  . . . .  : , 
Q. Has  your Council  ever  discussed Or have your d i rec tors  or the executive committee 

discussed,  the  desirability of b r o a d e n l ~ t h e  see l~  so as  to  b r tnz  in  these  fore ign issuea~ 
A. Only  in  the  case i ment ioned  where  there  is  a c o n t r o l l e r  exchange or  where  ihe 

foreign government  interferes  w i th  t'he t ransmiss ion  of funds  ~ , 
Q. Has  the Council ever been asked : to  represen t  foreign corporate i s sues?  

• semeA" Yes;forelgnWeindustry.have f requent ly  had people, come and desire . . . . .  t h a t  we in tervene  on behalf,., of 
Q. Except  for  the special cases enumei;ated, YOU do not  ac t  ~ . No, s i r ;  we do not. 

Do you recall whether  the Council has been criticized for excluding s u c h . i s s u e s ?  
A: No, sir. I recall  no cr i t ic ism of that .  You wil l  recall  *" "* * t h a t  'our char te r  

r es t r i c t s  to governmenta l  issues except under  exceptional  efrcunistanees , ". 
, -  Q. ,I, recal l  tha t .  Bu t  my quest ions were addressed to . ' the  possibility of an amendment of t h a t  char te r  so as to include foreign corporate issues. " " , . . 

A: I m i g h t  add t h a t  w i th  near ly  two billiOn dollars and 188 i s sues  In defau l t  on govern-  
.ment  securit ies,  to take on the v a s t  add i t iona l  amounts  t h a t  are l 
po ra t e ' e ecu r l t i e s  would swamp a lmos t  any organiza t ibn  you could sn~°l~ ed l n o P r i c ~ t e e ~ r  a 

.note 56, at 242--245. • . . 

' ~ l d , - C o m m i s s i o n ,  s Exh ib i t  No. 20, a t  2. : ' T h e  Council  has not  exercised th i s  power to  
,sP. Hcit  deposi ts ,  l d . .  a t  131.- , , ~ . . . .  • 
" ~ l d . ,  Commlssio'n's Exhibit  No 20 a t  2 , ' 

~°~.See'Appendix C, I. 0[.  powers of  Br i t i sh  CorporatiOn set  fo r th  i f i ' ~  endlx 

pculuC 
BUt  the Br i t i sh  Counel l  has  One no~ver ,~hl ~,~ ~ . . . . . . . .  .~ . , .  ~ , .  . ,.Pp ~,i I: 
a _ _ ; ~  ~ _. ~ -- ~,  ,o , uc  mcmueu among  the  ~mer i can  Council 
.~ --  powers. Tt]ls is  the power ~ " to  take such steps as  ma~ be -~--~ . . . . . .  -,," - . .~  

' ~ u~c~cU c~peulen~ Wl[n 
cue v iew of  secur ing  the adoption of clear and simple forms of public securi t ies  and :lust 
an d  sound pr inciples  in the  condi t ions  and t e r m s  thereof." .-  See Appendix A, I .  Whe the r  
the  B r i t i s h  Council  has  ever  exercised th i s  power is no t  known: -.The T i t l e  I I  corporat ion 
was  g iven  the  same a u t h o r i t y  in prac t ica l ly  ident ica l  language.  Securi t ies  Act  of 1933, Title I I ,  see. 204 (7).  
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, c. Membership: Election of Directors 

The members of the Council are divided into classes; viz., full 
members, contributing members , and founders? os The full mem- 
bers are the directors of the Council and the only class of members 
entitled to vote. Their membership automatically terminates upon 
their ceasing to be directors. 2°9 These full members elect directors ~1o 
at the annual meeting of the Council. As the voting is vested exclu- 
sively in the full members, who all in turn are directors, the directo- 
rate of the Council is obviously a self-perpetuating body. All other 
members, although not vested with voting power, are permitted to 
attend general and special meetings of the Council. ~11 

No dues are required of the full members, although they may con- 
tribute voluntarily to the Council. ~1~ The contributing members 
and founders are elected to membership by the board of directors 
or executive committee. 21s Contributing members pay annual dues. 
The founders pay no dues but do contribute one fixed sum upon 
election and thereby become entitled to life membership? TM In prac- 
tice each payment by a founder has been in" the amount of $500. 2~ 

d. Directors, Officers, and Executive Committee 

The number of directors as fixed in the certificate of incorpora- 
tion is nineteen. ~e The first directors were named in the certificate of 
incorporation, 2~ and were selected in the manner previously de- 
scribed. Directors as such receive no compensation but do receive 
traveling expenses in attending meetings.~l s 

The certificate Of incorporation pro'~ides for an executive com- 
mittee "to exercise all the powers of said Board during intervals be- 
tween meetings of the Board." 2~o The members of the executive com- 

Op. b i t .  aupr~ note 56, Commission's Exhibit  No. 20, at 5. The British Corporation 
of Foreign Bondholders has only one class of members; vtz.,  its council of 21. See supra 
this section. 

Op. oft. s~pra .note 56, Commission's Exhibit No. 20, at 5. 
~ I d . ,  CommissiOn's Exhibit No.'20, at 7. See Appendix C, II. The term of office of 

each ~director is 3 ~years. Terms are staggered so that approximately one-third of the 
director, s are elected each year. The Britis h Council bas an identical arrangement. See 
Appendix A, I. 

Op. oft. supra note 56, Commission's Exhibit 1~0. 20, at 6. See Appendix C, II. 
Op. oft. supra note 56, Commlseion'~ Exhibit  No. 20, at  5. 
lbld: In practice the executive COmmittee elects the contributing members, ld . ,  at 

143--145. - ' 
m i d . ,  Commission's "Exhibit No. 20, at  5. The founder members o f  the Council are 

Hsudon Chubb, Grenville Clark, Alanson B. Houghton, Frank O. Lowden, Andrew Mellon; 
Ogden L. Mills, Henry L. Stimson, and Thomas D. Thacher. Foreign Bondholders Pro- 
tect ive Council, Inc., Annual RePort 1935i at  585. 

Op. cir. supra note 27, Commission's Exhibit No: 282. 
~60p.  o i l  supra note 56, Commission's Exhibit No. 20, at 3. 
mT Ibfd. See l(f., at 136-138, and Appendix C. 
m Op. bit. supra note 56, at 146;  Commission's Exhibit No. 20, at 8. The members 

of the British Council may he paid a sum not to exceed £100 a year. See Appendix A, L 
m Op. bit. supra note B6, Commission's Exhibit No. 20, at 4. 
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m i t t e e  m a y  be c o m p e n s a t e d  bu t  in  p r a c t i c e  no  m e m b e r  h a s  r e ce i v ed  

p a y  f o r  s e rv i ce  on  t h e  committee.2~o T h e  e x e c u t i v e  c o m m i t t e e  as 

o r i g i n a l l y  c o n s t i t u t e d  a t  t h e  f i rs t  m e e t i n g  o f  t h e  b o a r d  o f  d i r e c t o r s  
h e l d  D e c e m b e r  18, 1933, was  c o m p o s e d  o f :  

R a y m o n d  B.  S t e v e n s . -  
L a i r d  Bel l .  

I - Iendon  C h u b b .  

E r n e s t  M. H o p k i n s .  
P i e r r e  J a y .  

T h o m a s  D.  T h a c h e r .  

J o h n  C. Traphagen.~2~ 

R a y m o n d  B. S t e v e n s  was  t h e  f i r s t  p r e s i d e n t  o f  t h e  Co u n c i l  a t  a 
s a l a r y  o f  $20,000 p e r  y e a r . ~ s  A n  i l lness  p r e v e n t e d  h i s  se rv ing ,  b u t  a 
s h o r t  t i m e ;  he  r e s i g n e d  on A p r i l  1, 1934.sss I-Ie w a s  succeeded  by  

J .  Re t iben  C la rk ,  J r . ,  w h o  became  a c t i n g  p r e s i d e n t  o n  F e S r u a r y  26, 
1934, a n d  p r e s i d e n t  on  M a y  8, 1934. 2~, Mr .  C l a r k ' s  a m l u a l  s a l a r y  w a s  

$20,000, l a t e r  r e d u c e d  to  $15,000, p l u s  a " m a i n t e n a n c e : '  s u m  o f  $400 
m o n t h l y .  C o n c e r n i n g  these  m a t t e r s ,  Mr .  C l a r k  t e s t i f i e d  : 

"Q. And you are the president today? 
A. I am president today. 
Q. Do you work for a salary~ 
A. I do. • 

Q. Could y6u s t a r e fo r  the record what your salary is? 

A. The salary is $15,000 a .year, 'and I have an allowance for my traveling 
expense and maintenance in New York, the tra~'eling being to and from New 
Y o r k  and Salt Lake City, of $400 a month. • 

Q. Why the special provision for maintenance Mr ClarkV 
A. That relates to the conditions under which i came into'the'Council. 
Q. Will you state them briefly for  the record ~ 
A. The salary of the president was originall); f ixeda t  

$20,000. That contein- plated his residence in New York. When I returned from Brazil Mr. Stevens 
was absent  on sick leave, nnd the executive committee desired that I nndertake 
to carry on during Mr. Stevens' absence. My commitments ifi Salt Lake City 
were such that  I could not spend all of my time at the work. 
Committee had desil:ed that  I undertake the work, even though I The executive 

• spend all of my time, a n d t h e y  proposed that I should receive SOmethienOgldo:°tainte. 
nance and traveling, in view of the fact that I had to live In Salt Lake City an'd 

~ I d . ,  at 147~-148. Commission,s Exhibit No. 20, at 12. 
d., Commission's Exhibit No. 20, at 11• Subsequentiy the personnel of the, execu- 

tive committee has changed as follows: Ernest 5f. Hopkins, i~lerre flay. and Raymond B. ' 
Stevens resigned and ft. Reuben .Clark, Jr., James Grafton Rogers, and .Francis White 
have been elected. Id . ,  Comv~isslon's Exhibit No~ 19, at 26;  Poreiga Bondholders Pro, tective Council, Inc., Annual Repor~ 1935, at 7i 10• . - 

z~ Op. bit. Supra note 56, Commission,s Exhibit No. 19, at 1"9. 
~ I d . ,  Commission's Exhibit No. 19, at 25-26 

Ibid.  " "" 
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not in New York. Accordingly the salary was continued to me which was paid 
to Mr. Stevens, and there was •added thereto $400 a month for maintenance• 

Q. And that has been paid since----- 
A. (Interposing). That was paid up until January of this year. January of 

this year it became necessary to get in more help because of my necessary 
absence in Salt Lake City. Thereupon we secured the services of Mr. Francis 
White former Assistant Secretary of State, to come in and be Executive Vice 
President and Secretary• His salary was made $15,000; $10,000 of that had been 
theretofore paid to the secretary, and the extra $5,000 was taken from the salary 
of the president. 

Q. Do you mean to say that  your salary was thereupon reduced to $15,0007 
A. Yes, s i r ;  my salary was reduced to $15,000. 
Q. Plus maintenance or including maintenance? 
A. Plus the maintenance. 
Q. And the maintenance has been paid ever since? 
A. The maintenance has been continued to be paid, because I have to travel 

back and forth once a month or once every six weeks." 

T h e  r e m a i n i n g  officers o f  t h e  'Counci l  a re  : 

• F r a n c i s  W h i t e ,  E x e c u t i v e  Vice  P r e s i d e n t  a n d  S e c r e t a r y .  
L a i r d  Bel l ,  V ice  P r e s i d e n t .  
M i l l s  B.  L a n e  , T r e a s u r e r .  

• A r i s t i d e s  M o r e n o ,  A s s i s t a n t  S e c r e t a r y  a n d  A s s i s t a n t  T r e a s -  
urer .  2so 

• .Mr. W h i t e ' s  s a l a r y  is $15,000 a n d  Mr .  M o r e n o ' s  $6,500 a n n u a l l y .  
Mr .  Be l l  a n d  M r .  L a n e  se rve  w i t h o u t  compensa t ion?27  

I t  wi l l  be n o t e d  t h a t  t h e  d i r e c t o r s  o f  t h e  C o u n c i l  a re  p e r s o n s  of  

p r o m i n e n c e  d r a w n  f r o m  all  p a r t s  o f  t h e  U n i t e d  S t a t e s .  T h e  d i r e c t o r s  
h a v e  n o t  been  ac t ive  i n  t h e  w o r k  o f  t h e  Counc i l .  /ks we  sha l l  sub-  

s e q u e n t l y  re la te ,  t h e y  are ,  i n  a sense,  diz 'ectors  wh(i do n o t  d i rec t .  

Mr .  Cla~k,  'test, l f y i n g  on  O c t o b e r  30, 1935, s t a t e d  / h d t  o n l y  one  
~.1  ° , 

' ~ l d . ,  at 148-150. As Of February 1 1936, this payment'had been 'reduced volun- 
tarily to. $100 per month plus Mr• Clark's traveling expenses. • The new arrangement is 
set fo~th 'lh the'foilowing" statement froth the minutes of the directors' meeting of" the 
Council held February 27, 1936: 

"The first business to come before the meeting was the election of officers. Nomina-' 
tloas were made, alld Mr• Clark having been put in nomination for President. he stated 
that before'further'proceeding he Wished to make the following statement! 

"That if elected it would probably not be possible for him during the next four or five 
months to spefid much time in New York, though it might turn out otherwise, and he 
would be always available for consultation; that in no ease could he spend more than 
half of his time at the office in New York during the year ; that In view of the fore oing 
his resignation-was at the disposition of the-Council, 'though he Wa's" prepared, i~ the 
members desired it to serve another year under ~the conditions named ; however, he stated 
that in view of the foregoing he would, if elected, redude hls expense allowance to a fiat 
$100~per month for maintenance and,'inia'ddition, actual traveling expenses; this adjust- 
ment .would save the Council. us he estimated it. approximately $2 000 from his res n 
allowance, 'which'has been $400 per month, or $4.806 per year." . .. ~ p e t 

The actual figure for Mr. Clark's "Traveling & Maintenance Expenses" for'the year 1936 
was $2,155.79; See Appendix D, setting forth the receipts and disbursements of the 
Council for 1934, 1935 and 1936. 

Foreign Bondholders Protective Council Inc. Annual•Report 1935 at 7• 
~7 0~. 'C/t.' s~pr(/ note 50, at" '150L151. ' , 
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a n n u a l  m e e t i n g  a n d  one  spec ia l  m e e t i n g  o f  t h e  b o a r d  o f  d i r e c t o r s  
h a d  been h e l d  s ince  the  Counc i l  was  f o r m e d  on l ) e c e m b e r  18, 1933. ~s 
T h e  w o r k  o f  t h e  Counc i l  is p e r f o r m e d  by  t h e  e x e c u t i v e  c o m m i t t e e  
a n d  i ts  officers, l~regotiat ion o f  d e b t  s e t t l emen t s  u s u a l l y  has  been  
c a r r i e d  on  by  t h e  p r e s i d e n t  ( J .  R e u b e n  C l a r k ,  J r . )  a n d  t h e  e x e c u t i v e  
vice p r e s i d e n t  ( F r a n c i s  W h i t e )  in  consu l t a t i on  w i t h  t h e  execu t ive  
commi t t ee •  C o n c e r n i n g  these  m a t t e r s  Mr .  C l a r k  tes t i f ied  : 

"Q. Mr. Clark, I believe you stated yesterday that the meetings of the mem- 
bers oJ~ the Council were held annually except for special meetings that might 
be called. 

A. That is, the meetings of the directors. 
Q. The full members? 
A. Yes, sir. 
Q. And I believe you stated that there had been one special meeting cailed? 
A. One special meeting. 
Q. Then it would be fair  to say that the directors, the full members, do not 

actively participate in the work of the Council? • Is that true? 
A. Yes, sir. But I should like to make something of an explanation there, 

If I may. We are not conducting a business in the sense of investing money 
or incurring monetary obligations, or anything of that sort. There is only the 
work of the detail of negotiations after broad, general principles are settled, 
and these principles have from time to time been reported to the direet0rs; so 
that unless you were to ask the directors to come to New York to participate 
in any kind of negotiation there would be very little that the directors could do. 

Q. May I ask you this question? D o  the directors serve a real function, 
from your point of view~ Are they useful? 

A. Yes; they are useful. 
Q. In what way are they useful? 
A. Well, they are useful because they are able to explain in their various 

a r e a s  the functions and purpose of the Council. They are useful in giving us 
the advantage of their views and wisdom on broad principles of' policy. 

Q. Do you get their views? 
A. Yes; when they come to meetings. They have settled some of these ques- 

tions of Imllcy; and th.ey have been reported to them and discussed by them~ 
Q. The •discussions are largely on matters "of p~oliey, general policy, not 

specific situations? Is that true? 
A. Yes, sir ;  that: is  true., 
Q. H a v ~ - t h e y  been useful in bringing in members and getting contributions 

or advances? 
A. Yes, s i r ;  they.have been useful in that  respect.  
Q. Your executi~e'committee i s t h e  .group ithat does the  work? 
A. Yes, s i r ; . tha t  is correct. We hold an  executive committee meeting once a 

week, and at that meeting everything which the Council is doing or contemplat- 
ing doing is reported to the executive committee and passed upon by the 
.committee, including the details o f  all n~gotiations. 
' Q. Mr. Clark, are the negotiations carried on by the president and the vice- 
president? , , .. , 

A. Primari ly;  sdbJect, of cSu}se( to this consultation ~vith the: exe'cutive 
committee. • - 

• * * * * * * 

~Id . ,  a t  1 4 5 - 1 4 6 . "  A n  a n n u a l  m e e t i n g  w a s  h e l d  in  1 9 3 6 .  
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Q. That is, the president or the vice president of the Council? 
A. ~es, sir ;  the executive vice-president. 
Q. The executive vice-president? 
A. Yes, sir;  the executive vice-president. 
Q. Would you feel that the Council would operate and function as well with- 

out a board of directors of the size that it has? 
A. Not at the present time. I f  the Council were more firmly established o r  

were in the position, let us say, of the British Bondholders Council, it might be 
that the actual service of the directors could be performed by a fewer munber 
of peirsons. 

Q. May I ask you this question, Mr. Clark? Are the directors useful pri- 
marily from the point of view of public relations of the Council? 

A. I should hardly like to say that * * *. That is certainly one of their 
principal uses and values. But we have had some very valuable suggestions from 
them in the matter of our policies." s~ 

A s  s t a t ed  p r e v i o u s l y ,  t h e  ac tua l  w o r k  o f  n e g o t i a t i n g  w i t h  f o r e i g n  
g o v e r n m e n t s  is u s u a l l y  c a r r i ed  on by J .  R e u b e n  C l a r k ,  J r . ,  a n d  
F r a n c i s  W h i t e .  Mr .  C l a r k  h a d  been  A m b a s s a d o r  to  Mexico ,  S o l i c i t o r  
o f  t h e  S t a t e  D e p a r t m e n t ,  a n d  U n d e r  S e c r e t a r y  o f  S ta te .  H e  is 
e x p e r i e n c e d  in  i n t e r n a t i o n a l  l aw  a n d  d i p l o m a c y .  H e  m i g h t  be, sa id  
to  hav.e b r o u g h t  to  t h e  C o u n c i l  t h e  v i e w p o i n t  a n d  expe r i ence  o f  t he  
d i p l o m a t i c  se rv ice  r a t h e r  t h a n  o f  t h e  w o r l d  o f  f inance.  '2so 

F r a n c i s  W h i t e ,  w h o  j o i n e d  the  Counc i l  on  D e c e m b e r  11, 1934, h a d  
been A s s i s t a n t  S e c r e t a r y  o f  S ta te ,  a n d  h is  t r a i n i n g  and  e x p e r i e n c e  
were  l ikewise  o f  a d i p l o m a t i c  r a t h e r  t h a n  o f  a f inanc ia l  cha rac te r .  

T h e  N e w  Y o r k  m e m b e r s  o f  t he  e x e c u t i v e  c o m m i t t e e  m a y  b e  sa id  
to  a cons ide rab l e  ex ten t ,  h o w e v e r ,  to  b r i n g  to t he  C o u n d l  t he  f inanc ia l  
a n d  business  k n o w l e d g e  t h a t  i ts  execu t ive  officers lack.  ,Mr .  C h u b b  is 
a d i r e c t o r  o f  C e n t r a l  H a n o v e r  B a n k  and  T r u s t  C o m p a n y ;  Mr .  T r a p -  
hager i  i§ pres ident"  Of t h e  B a n k  o f  N e w  Y o r k  & T r u s t  C o m p a n y  ; a l id  

Mr .  T~ael~er,  f o r m e r  S o l i c i t o r  G e n e r a l  o f  t h e  U n i t e d  S t a t e s ,  is  a 
p a r t n e r  o f  t ' h ( p r o m i n e n t  N e w  Y o r k  l aw  f i rm o f  Simps.on,  W!~acher 
& B a r t l e t t .  .. 

5 .  C O U N C I L ' S  FINANCES ' : 

T h e  r a i s i n g  !of f u n d s  f o r  t h e  s u p p o r t  o f  t he  Counc i l  has  p r o v e n  
to be a ditfi~ul~ and  e m b a r r a s s i n g  p rob l em.  T h e  i n f o r m a l  c o m m i t t e e  
c~eated in' 1932, as p rev iou ' s ly  r e l a t ed ,  h a d  h o p e d  t h a t  v a r i o u s  &:gal i i -  
Zations,  i n c l u d i n g  t h e  A m e r i c a n  B a n k e r s  A s s o c i a t i o n  and  t h e  I n v e s t -  
m e n t  B a n k e r s A s s o e i a t i o n ,  t o g e t h e r  ~rith houses  o f  issue a n d  h o l d e r s  
o f  f o r e i g n  bonds ,  m i g h t  c o n t r i b u t e .  T h e r e  was  also t he  e x p e c t a t i o n  
t h a t  some f o u n d a t i o n  w o u l d  d e f r a y  t h e  C o u n d l ' s  expenses  in  who le  

'.=~d., i,i~ 21~22Z. 
• ~ Mr. Ci~trk,'ln addressing the Investment Bankers Association, said : 

" F o r  m y  part,  I am not a financier and I am not a banker (some sa there is a 
distinction batween them). I never bought a bond I never owned a h , ~  Y,,a T ~ , 
Lo sa~, I was never a member of  one o f  t~ese  ~refer~atial ~1 o*~ *^- ...a_:=Y_7'~:--' - :Tn re~ 
~ownat I donot know about  bonds  is all that~ou gentl~m'~'~l~n~w.~u~g,  seC~ao?~ es: 
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or in part. This possibility was explored further i'n the summer and 
early fall of 1933 when plans for the organization of the Coulicil 
were being formulated. But apparently at some' time pl'ior to the 
meeting in Was!lington on October 20, 1933, it was learned that no 
financial support could be obtained from a foundation. 

The organizing committee of the Council reported to the Washing- 
ton meeting on' December 18, 1933, that the Council's estimated 
ahn'ual •budget would be $100,000, of which $60,000 would be re-' 
quired for salaries, rent, and other general overhead and $40,000 
would be required for travel and other unusual expenses in connec- 
tion with the negotiation of debt settlement?S~ The report pointed 
out that similar bondholders' councils:~in other countries have 
financed themselves from sums received ht conn6Stibn with con~- 
pleted negot.iations with debt0rs~ that the American Cbuncil migh~ 
eventually finafice itself in the same manner?S2 But.for the present 
support o f  the Council it was hoped that contributions WOuld be 
made" by. those "who should benefit from ~ts assistance: and Work:" 
Thesepersons were described in the report as foJlo~;s: : 

• ! " F i r ' s t :  H o l d e r s  of. f o r e i g n  bonds ,  ) v h e t h e r  i n d i y i d u a l s ,  c o r p o r a t i o n s ,  ()r 
b a n k s .  T h e  benef i t  of  t he  C o u n c i l  to t h i s  c l a s s  i s  obviouS. . 

' ."Secbnd : B a n k s  a n d  b a n k e r s  w h o  i s s u e d  o r  d i s t r i b u t e d  f o r e i g n  . b o n d s . . T h i s  
c l a s s  'wi l l  benef i t  d i r e c t l y  f r o m  the  e x i s t e n c e  elf a n  a u t h o r i t a t i v e  a n d  d i s i n t e r -  
e s t e d . b o d y ,  on w h i c h  t h e y  a r e  in  n o w i s e  r e p r e s e n t e d ,  w h i c h  m a y  a d j u s t  con- 
f l l c t i u g  i n t e r e s t s  e i t h e r  a t  h o m e  or  in  de  ~,+-~ . . . . . . .  _'~L- ' ,  ~' :. -~ - 

. ,,,_ . . .  :_: ,. . . . . . . .  . ?~v,  ~,u, , t r~cs ,  a n n  p a s s  on ~ne . za t rne s s  
0 • . t n e  s e t t l e m e n t s ' o r  a r r a n g e m e n t s  p r o n d s e d  in  r~o-~'( ~ x ~ " - : - ^  , z ' . .  ~, _ 

• r ~o~,=.% u~ u~ t tu tLe i l  Don(Is. 
M0reo~er , '  t h i s  c l a d s h a s  a s p e c i a l  r e s p o n s i b i l i t y  for ,  t h e f i n a n c i a t ~  suPpo~:t 0 f ' a :  
coufic'il  dea l ing '  w i t h  d e f a u l t s  a r i s i n g  in  s e c u r i t i e s  whic l~  t h e y  themseh;es~  ISsued 
or; pi_s~ri.bfi~.ed. 
fi ~'~Third: Banks, which, .though not hold#~sof foreign',bo'n~sii:are engaged'.in 

n a n c m g  e x p o r t s  a n d  i m p o r t s .  H e r e  t h e  benef i t  m a y . b e  m e a s u i ' e d  ~ y t l i e . ' a s s i s t ~  
anc'e t~e "~work o~f the Council. in re}~t  of ' }o~el~h i tQ te~m" ~ , i i t s  i~'6~g 
U n i t ' ~ l  S ~ t e ~ ;  ~n'~iy ~ende r  to t h e  r e c o v e r y  o f  ~i'orld' t r a d d .  ; . . . . .  

" F o u r t h  : M a n u f a c t u r e r s  o r  m e r c h a n t s  e n g a g e d  in  e x p o r t i n g  or  tmpSr t i ng '  a~ 
w e l l  a s  p r o d u c e r s  of  s t a p l e  e x p o r t s  s p c h  a s  co t ton ,  w h e a t ,  corn,  l i v e  s tock ,  cop- 
per ,  etc.  T h i s  c l a s s  "benefi ted g r e a t l y  f r o m  the  i n c r e a s e d  p u r c h a s i n g  p o w e r  o f  
f o r e i g n  coun. t r ies  w h i l e  t h e i r  ;bonds  w e r e , b e i n g  f loa ted  i n t h e ,  U n i t e d  S t a t e s .  
W h e n  t h e s e  c e a s e  d ant i  w i d e s p r e a d  d e f a u l t s  ensued , i  f o r e ign  p u r c b a s i n g  power.  
w a s  g r e a t l y  r educed .  W h a t e v e r  c an  be  done  t .owards  s e t t l i n g  d e f a u l t e d  obl i -  
g a t m n s  a n d  r e s t o r i n g  the  credfl:  b f  t he  c o u n t r i e s  a f fec ted  i~ , i i i ' be~e f i t  lJoth 
expo ' r te~s  a n d :  i m p b r t e r s .  Moreo~'ei  ", m a n y  ek~ 'dr ters ,  t h r o u g h  ~ t he  : imb0slt ioi~ ~ 
dr. fo~'elgn e x c h a n g e  c o n t r o l s  by  d e b t o r  Countr ies ,  ha~,e n o w f b e e o m e ,  i n v e s t o r s  
t h r o u g h  h a v i n g . b e e n  ' fo rced  to c o n v e r t  t h e i r  c a s h  b a l a n c e s  i n ; , s u c h . d o u n t r i e s  
into bond  s. : - 

• ~ o p .  ~ t .  supra  note 56, Commission's Exhibi t  No, 19', a t  17. The Council's actual 
total  dlsbursements~ for the Period Dec. 18, 1933 to Dec. 31 1934 were" $100860'65'~ l d  
Commission's Exhib i t  No: 21: " : ~" ~:' "'~ • • . . . . .  -.;~. ," . " ., 

• . ~A  sdbstaht ial  par t  ' o f ; the  expenses of the Bri t ish Council is  met in ' this  .mafih~r. See '~upra 'tl~is ~*e~tion . - . " 

85 

"Fif th:  Foundat ions  and public spirited cit izens.  To this  class the Council  
affords a med iu m through which  they  m a y  contribute  towar~ls solving one of  
the largest  f inancial  problems in the recovery program." m 

During the interval between the first meeting on October 20, 1933, 
and the second meeting in Washington on December 18, 1933, Messrs. 
Stevens, Traphagen, and Jay were actively engaged in an endeavor 
to obtain promises of financial support for the Council. ~84 In  fur- 
therance of these efforts, they turned to the large New York banks 
and issue houses. On December 6, 1933, a meeting was held at the 
Federal Reserve Bank in New York upon invitation of Governor 
Harrison, which was attended by about twenty representatives of 
banks and investment bankers. -03~ Mr. Stevens addressed the meeting, 
outlining the proposal to form a central bondholders' council and at 
or shortly after the meeting received assurance of financial support 
from many of those present. Subsequently Mr. Jay addressed a 
meeting in New 'York of the Investment Bankers Association calied 
by Ralph T. Crane, then chairman of the foreign securities com- 
mittee of the association. 2as This  meeting likewise resulted in a 
number of investment bankers coIitributing to the Council.28 T 

Contributions were also solicited outside of New York. Of a total 
sum of $100,000 which was hoped to be raised against the Council's 
expenses f o r  its first year , the. New York quota was $60,000, later 
increased to $75,000, Chicago $I0,000 and Philadelphia $6,000; the 
balance was to be raised elsewhere. 28s It  was found that some feel- 
ing existed outside of New York'that  the large New York invest- 
ment bankers should .shoulder. the financial burden involved as these 
firms had beenresponsible  for originating most of the foreign 
issues? ss Nevertheless, the contributions of these large New York 
houses were limited, to $.5~000 each, as it was considered from the 
"political angle" that larger contributions from such sources would 
in.rite prejudice and criticism. 24° 

Contributions were solicited on a basis of one, two, and three years, 
but, with som~ exceptions, pledges 'were made for the full period of 
three years. 2~ Large ancl small contributors were not treated alike. 

2"~Op. cir. supra note 56, Commission's Exhibit  No. 19, a t  17-18. 
Op. bit. supra  note 27, a t  1241. 

I ~ i d . ,  at  176-177, 1229-1230. 
~ I d . ,  at  1230. 
m7 ld . ,  a t  1231. 
Saald., at  1232-1233; Commission's Exhibi ts  Nos. 274, 279. The Chase National Bank 

made i ts  contribution conditional upon  .the rais ing of the New York quota of $75,000 by 
New York City banks. The actual amounl~ received by the Council in 1934 from all  New 
York City sources was $6],560. The Chase National Bank, however, waived i ts  condition. 
Yd., at  1248~1249. The Chicago and Philadelphia quotas also were no~ met. 1934 Chi- 
cago contribuUons amounted to $8,960; Philadelphia contributions to $4,000. 0p. t i t .  
supra note 56, Commission's Exhibi t  No. 25. 

z~ 0p. cir. supra "note 27, a t  1234-1235. 
w ld . ,  a t  1234. 
m 09. bit. supra note 56, a t  166. 
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Payments to the Council of less than $100 were considered "dues", i. e., 
outright donations.  As to subscriptions exceeding this amount, the 
first $100, or 20 percent of the amount exceeding $500, was (with a 
few exceptions) considered "dues" 'and the balance an "advance." 
This advance was "repayable, in whole or in part, without interest, i f  
and when, in the judgment of the board of directors of the Council, 
its finances permit repayment." 2~2 Thus, in the case of a $5,000 sub- 
scription, $1,000 consisted of "dues" and $4,000 of an "advance." 

With financial support assured from'large banks and houses of 
issue, the Council was formally organized as related above. As it was 
felt desirable to "spread the support over the entire country",24s an 
effort was made to obtain subscriptions from the various groups listed 
in the report of the organizing committee as those who would benefit 
from the Com~cil's workP" Banks, whether or not holders of foreign 
bolids, were solicited on the basis of the amount 0Y the bank's de- 
posits.2' ~ Attempts to obtain contrilSutisns from individual bond- 
holders met with little success. I n  1934 a total of only $785 :was 
received from 10 individual bondtio.lders.2~0 Similar lack of success 
followedefforts to obtain finan'cial support from the fourth class to 
benefit f rbm the  CounciFs :work, ~manufactfirers or merchants en- 
g~/ged in  exporting or importing.as well as prodficers of staple ex- 
ports, such as cotton, wheat, corn, livestock, copper, etc." Contribu, 
tions totall ing $2,500 were received from ttiree members so classi- 
fied. 2~T Directors contributed $1,275, while the'seven founders con- 
tributed $500 apiece, or $3,500.248 F.The aggregate,number of members 
contributing.to the Council in 1934 was 189, arid their total contribu~ 
tiofls.(both dues and "advances".)aggregated $90~38.757~s A list of 
those contributing $500 or.over follbws: " . 

$1, 500 Bancamerica,Blair  Corporationi N~w Yor~, N: 'Y.' 
• 500 Bank of New York and Trust  Company; New York, N.Y. , 

2, 500 Bank of the Manhat tan  Company; New Ydrk, N: Y; . 
5,,.000 Bankers  Trust  Company, New York, N. Y.: 

.1, 000 Becker, A. G., & Co., Chicag(), Ill'. . , .... . . 
2,500 . Brown Brothers  Har r iman  & Co? .i~ew ~'Y0r]~ N ' y :  

Id., a t  1 6 6 - 1 6 7 .  

~.a l d . ,  Commission's Exhibit N o .  2 7 4 .  ~. • - 

Quoted s u p r a  in the text. 
The amounts solicited of banks varied according to the following schedule of deposxts : 

D e p o s i t s  R a t e  ' 
$4,000,000 or under . . . . . . . . . . . . . . . . . .  $ 1 0 . 0 0 .  
$4,000,000 to $10,000,000 ~ . ' ' ' ' ¢,~ ~. . . .  . - . . . . . . . . . .  , _ _  . 

' " $10,000.000 and over . . . . . . . . . . . . .  _':_2_ ~ :~  per $1;000.0b0 of deposits. 
" per $1,000,000 'of d e p o s i t s .  

Op.  c i t  " s u p r a  note 56, Commission!s Exhiblt'N~. 26. 
O p .  c l t .  s u p r a  note 27, Commission's Exhib~l~l No. 28fi..' one individual bondhoider 

contributing $500 was also a "founder" member' " ' 
~ I b i d .  ' ,. • 

u*/bid. In id., Commission's Exhibit No. 282, one fgunder member ' "' 
i s  c l a s s i f i e d  a s  a "holder of foreign bonds." 

~ I b t d .  In addition, nonmembers contributed the sum' of $148 in 1934. See Appendix D. 

1,0OO 
5 ,  OOO 

500 
5OO 
5OO 

2 ,  000 
1, OOO 
5,  OOO 

50O 
5OO 
5OO 
50O 
5OO 
5O0 

1, OOO 
2, 500 
2, 000 
1,000 

500 
5, 500 
1, 500 
1,0OO 

87 

Central Hanover Bank and Trus t  Company, New York, N. Y. 
Chase National Bank, New York, N. Y. 

*Chubb, Hendon 
City ]National Bank and Trust  Company, Chicago, Ill. 

*Clark, Grenville 
Continental Illinois National Bank & Trust  Co., Chicago, Ill. 
Corn Exchange Bank Trust  Company, New York, N. Y. 
Dillon, Read & Co., New York, N. Y. 
Drexel & Co., Philadelphia, Pa. 
Electric Bond and Share Company, New York, N. Y. 
Fidelity-Philadelphia Trust  Company, Philadelphia, Pa. 
Field, Glore & Co., Chicago, Ill. 
Field, Glore & Co., New York, N. Y. 
F i r s t  Bank Stock Corporation, St. Paul, Minn. 
F i rs t  National Bank, New York, N. Y. 
F i r s t  National Bank of Boston, The, Boston, Mass. 
F i r s t  National Bank of Chicago, Chicago, Ill. 
General Motors Export  Company, New York, N. Y. 
Girard Trust  Company, Philadelphia, Pa. 
Guaranty  Company of New York, N. Y. 
Hal lgar ten & Co., New York, N. Y. 
Halsey, S tua~ '& Co., incorporated, New York, N. Y. 

1, 0OO Harr i s  Trust  & Say;figs,Bank, Chicago, Ill. 
500 .Hornblower & W, eeks, New York,;N. Y. 
500 *Houghton, Alanson B. 
75'0 Iselln, A., & Co., New York, N .  Y .  

'1, 00U Kidder, Peabody &Co., New York, N. Y. 
5, 0OO' Kuhn, Lo~b & Co:, New York, N .  Y .  

500 *Lowden, F: O., Oregon, ill. 
500 *Mellon, Andrew' W. 
600 Mellon National Bank Pittsburgh, Pa. 

5 000 Morgan, J. P., & Co:', New York, N. Y. 
5, 0OO National City Bank' of New York, The, N. Y. 
1, 000  New York Trust  ' ~ Yorl~, N. Y. Company, Tl~e, New 
1, 000  Northern Trus t  Company, The, Chicago, Ill. 

500 N0rthWes'.t Bancorporation, .Minneapolis, Minn. 
1, 000 PennsYlvania Company for Insurances on Lives and Grant ing A n n u l - -  

, . ties, The, Philadelpl~la, Pa. . ' 
1, 000 Philadei~hia National'  J3ank,' ~ne, Philadelphia, Pa. ' 
1, 000 Schroder~ J. Heni-~, 'Ballking C()rporation, New York, N. Y. 
2, 500 Seligma~, J, & W., & Co., New York,. N. Y. 

500 *Stimson, Henry L :  
500 Thacher , Thomas D. 

1,000 Union Trust  Company, The of 'Pi t tsburgh,  Pa. 
1, 000 uni tdd States Steel Corporation, New York, N. Y. 
1, 500 White, Weld & Co., New York, N. y.m 

* F o u h d e r .  ' " " '* . . 

The'Council  h'as'relied'hea:~ily for  " " " :":: ' "  financial support on tl~e invest- 
ment bankers which had " " issued foreign bonds. In the 'following 

Op. cir. s u p r a  n o t e  27 ,  Commission's Exhibit No. 282. 



88 

table, prepared by the Council, the contributions of its members for 
1934 are classified: . 

Class  No .  1: ' " 
Holders of foreign bonds, whether individuals, corpera- 

tions or hanks . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  
Class No. 2: 

Banks and bankers who issued or distributed foreign 
bonds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

• Class  NO. 3: 
B a n k s  w h i c h  are not homers of foreign bonds  . . . . . . . . . . . .  

Class No. 4: 
Manufacturers or merchants engaged-in foreign trade as 

well as producers of staple exports such as cotton, wheat, 
corn, livestock, copper, eto . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Others: 
Directors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Founders . . . . . . . . . . . . . . . . . . . . . . . . . . .  • . . . . . . . . . . . . . . . . . . . .  
Mlscenaneous . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Members 

Number Percent 

87 46.0 

19 10.0 

55 29.1 

3 1.6 

16 8~ 5 
6 3 .2  
3 1.6 

189 100. 0 

Contributions 

Amount  Percent 

$58, 840. 00 63. {] 

2q, 050. O0 22.2 

6, 383.7~ 7. I 

2,500.00 2.8 

1,275.00 1.4 
3, 000 .  O0 , 3.3  
- 1 9 0 , 0 0  I . 2  

90.~75:jJ mlO0.O 

This table indicates that of the $90,238.75 contributed to the Coun- 
cil in 1934, $20,050.00, or 22.2 percent, was contributed by the houses 
of issue. But these figures hardly tell the full story. For among 
the 87 members listed in Class No. 1, "Holders of foreign bonds", are 
Bankers Trust Company, Guaranty Co, Halsey, Stuart & Co., Lee, 
Higginson Corp., J. p. Morgan & Co., andJ .  & W. Seligman & Co. 
as contributors of the aggregate sum of $18,600. These firms admit- 
~edly were houses of issue as well as holders of foreign bonds, Then 
again there were included in Class No. 1 five banking institu'tions 
such as the Chase National Bank, which formerly, ithrough a securi- 
ties affiliate or a predecessor company, had underwritten foreign 
bond issues. These five banks contributed $15,50()to the  Council. 
Adding these sums of $18,600 and $15,500 to the CounciPs figmre of 
$20,050, we find that of total 1934 contributions o'f $90,238.75, houses 
of. issue had contributed $54,150, or 60 percentJ s2 And this figure 
represents contributions by the originating houses only; no attempt 
was made to asdertain the contributions made by'members of selling 
groups or by secondary distributors of foreign bond: issues. While 
the houses of issue contributed 60 percent of the total aiiiount, in 
number they constituted only 16 percent (30 of 189) of the tota! 
contributing membersjss 

The Council has been the subject of severe criticism for soliciting 
and accepting financial support from the houses of issue. This sub- 
ject will be explored in Section V of this repor t. 

~1 I b i d .  

8a~ Id.,  a t  1250-1257.  : ' ". 
~s  I b i d .  
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Paralleling the policy of the British Council of Foreign Bond- 
holders, the American Council has endeavored to obtain payments 
from foreign governments with which it has concluded debt settle- 
ments. To the present time sums have been received from foreign 
governments as follows: 

B r a z i l  . . . . . . . . . . . . . . . .  _ . . . . . . . . . . . . . . . . . .  _ . . . . . . . . . . .  $16,  130. 00  
D o m i n i c a n  R e p u b l i c  . . . . .  , . . . . . . . . . . . . . . . . . . . . . . . . . . .  20,  000.  00  

G e r m a n y  . . . . . . . . . . . . . . . . . . .  = . . . . . . . . . . . . . . . . . . .  2 . . . .  30,  2 0 9 . 0 0  

C o s t a  R l e a  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 , 1 6 6 .  00  
P r o v i n c e  o f  B u e n o s  A i r e s  . . . . . . . . . . . . . . . . . . . . . . . . .  20,  000.  0 0  

T o t a l  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  = . . . . . .  m $94,  505. 00  

The sums paid by foreign obligors to the Council follow no fixed 
standard but are the result of negotiations between the Council and the 
debtor. The sums paid by Brazil and Germany were based on the 
Council's out-of-pocket expenses allocated to the particular negotia- 
tion? 5s In the case of the Dominican Republic, the payment repre- 
sented a "flat stun to cover those expenses and file work of the Coun- 
cil." ass I t  is the Council's policy, where possible, to obtain a sum from 
the foreign debtor which will represent a fee for  its work over and 
above its expenses. With respect to such payments, J. Reuben Clark, 
Jr., testified before this Commission: 

" Q .  W e l l ,  n o w ,  w h a t  k i n d  o f  f u n d s  h a v e  b e e n  r e c e i v e d  f r o m  t h e  f o r e i g n  g o v e r n -  
m e n t s ?  W h a t  h a s  b e e n  t h e  o c c a s i o n  f o r  t h a t ?  

A.  T h o s e  f u n d s  h a v e  b e e n  r e c e i v e d  a t  t h e  c o n c l u s i o n  o f  n e g o t i a t i o n s  
Q. C o v e r i n g  e x p e n s e s  o f  t h e  C o u n c i l 7  

A .  S o m e t i m e s  t h e y  h a v e  b e e n  e s t i m a t e d  o n  t h a t  b a s i s ,  a n d  o t h e r  t i m e s  t l i e  

e l e m e n t  o f  f e e  h a s  p e r h a p s  e n t e r e d '  i n t o  i t .  T h e  C o u n c i l  h a s  g o n e  'on  t h e  p r i n c i p l e  

t h a t  t h e  d e b t o r  s h o u l d  p a y  s o m e  o f  t h e  e x p e n s e s  o f  a n  a r r a n g e m e n t  f o r  t h e  
r e s u m p t i o n -  o f  s e r v i c e  * * * , "  

As we shall h~reafter develop, the Council's practice of taking pay- 
ments from foreign governmefits has been the Subject of criticismJ ~s 

In connection with the debt settlement negotiated with the Province 
of Buenos Aires~ the Council requested voluntary contributions from 
bondholders assenting to the plan in the amount of one-eighth of 1 
percent of the face amount of  bonds held. 2~° Pursuant to this request 
the holders of the dollar bonds of the Province had agreed to con- 

m i d . ,  a t  1258-1259;  op. eft, supra note  56, Commission's Exhibit No. 28 ; Le t t e r ,  For -  
e ign Bondholders  P r o t e c t i ve  Council,  Inc. ,  to Secur i t i es  and  E x c h a n g e  Commiss ion ,  Dec. 
11, 1936. 

Op. ot$. supra note 27, a t  1258. 
ms Id.; a t  1258-1259.  - . . . . .  
mTOp. v i i :  s n p r a  note 56, a t  163. .. 
• ~ In[ra see. V, C, 2, J. ~ 
m Fo r e ign  Bondholders Protective Council  Inc. ,  Annua l  Repor t  1935, a t  20-2:1. A 

similar con t r ibu t ion  w a s  recent ly  r e q u e s t e d  of the holders of t he  bonds of  the  D e m i n l c a n  
Republic,  N. Y. Times ,  Dee. 23, 1936: • • .. 

1 : 1 4 9 9 4 o ~ 3 7 _ _ 7  - , .. . ,  . 
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tribute $54,933.08 to the Council as o~ November 30, 19362oo We shall 
subsequently refer to these contributions in more detail.2o ~ 

I t  is the policy of the Council that payments from foreign debtors 
and from bondholders, together with such non-recurring items as the 
founders' contributions, formed a reserve fund, the earnings from 
which will supplement current income from members' contributions 
and which as the fund increases will tend more and more to make the 
Council self-supportingye~ I t  is the hope of the Council that cur- 
rent income would be sufficient to meet current expenses and that 
the principal of tlie reserve fund can be kept intact. Inasmuch, 
however, as the Council's income in 1934 was insufficient to meet 
.expenses, it was necessary in that year to draw upon the reserve fund 
m the amount of $14,173.90.: as No withdrawals have been made from 
t ~ s  fund in 1935 or 1936. ' ' 

The Council retains ]io regular attorneys.2e~ The firm of  Simp. 
son, Thacher & Bartlett drafted its certificate o f  incorporation and 
by-laws and has attended to the legal aspects of its routine C0r ~- 
porate activities such as the prelSilration of minu'tes of  meetings, 

~°Let ter ,  Foreign Bondholders Protective Council, Inc., to Securities and Exchange 
Commission, Jan.  8, 1937. In  connection with the contributions from the bondholders and 
the Province a question arose as to whether their receipt would destroy, the exemption of 
the Province of Buenos Aires from registration under the Securities Act of 1933, otherwise 
existing by virtue of sec. 3 (a) (9). This section provides an exemption as to "any 
security exchanged by the issuer with. l t~ existing security holders exclusively where "no 
commission or other remuneration is paid br given dlreetly or indirectly for soliciting such 
exchange." in res'ponse to a request for a legal opinion, the General Counsel 'of this 
Commission wrote the Foreign Bondholders Protective Council, Inc., on Jan. 31, 1936, as 
follows : 

" I  understand t h a t  upon the completion of negotiations between' the Council and the representatives of t he  Province the p an was agreed u on 
with' I t s  assurances previously ~"iven reco . . . .  ~ ~ .~ P and the Council, in" accordance 
of the holders of ' the  outstand~'n~, I " rov in~=n~c~_  t u e p m n  t o t h e  favorable Consideration 
the adoption of the plan b~ the°Pr - - inc '~ ' ?¢ -~ ,~  ~" ..J unuerstanu further  tha t  followln 
Province to make certain v~luntar~ con~r]~l.-L*~=--"°u-nc~ 1 requested the bondholders and th g 
new securities to be issued must l~e re~is~r  ~U~-,-t° the ~ounc!L . You nqulre whether the 

-,, , e, = ,~u ,wtu c~e ~.ommlsslon - As you are doubtless aware Sec o 
amended, exempts from the re~i~trat i t~n-3- . (a~ )- (9 )  of the_Sccurl.ties Act of ]933, as 
issuer with Its existing securit~"holderse~c~'usi~v~S°~ ~ne -oct securities exchanged by an 
at!oan is  P~d or g lye.n, directly or indirectly for~ s~ecr~in° comm~smon or other remuner- 
. ~ .  F~v~ous~y lnUlCated In my letter af T)~o~ho~ oo . s .  u,= u~c-ange. . 

or vomn~ary contributions b- th-  u ^ ~ * : : , W : : ~ ' ~ ' - .  ~°'.-~ ~s my  opinion tha t  the makin 
outlined in your letter does ~not' o..er"y-uT.-u~:.~.t- ° ~ne ~ouucu, under .the ,circumstance g 
v ided. for  h~ Section fi (a) (9~ o~ t~ ~ ~ e  uwt r °y  ~ne exemption from registration ro- 
proposed contribution by the Pr~vincn i~ =-;= -¢-n e questmn whether  the making of t~he 
depends upon'whether  the amount  thus ~-~-~ ~ character suc.n a s t o  destroy the exem tion 

e of the ar rangement  under which - , L  . . . . . . .  nt in .determining the exact.  

and •that this Is properly a question, of fac . . . . .  ~ .en for the solicitation of the exchange,  
" I f  an ' ~ tv ue oetermmeo n th 

• Y' Payment which.ls~made ts in f-^* . . . . . . .  Y.. e part!es-inyolved..- : 
~oan~ o~'rtt~eeOerht~e nathre ot_a commission ~ o~" re°~'~n~e"rr~loe°nn~r~u~°npvnd ~oe.:no¢ in any 
.. ,~u~e o~ new oonds for . t a  +~n~ +~^ _ c ~ s v~n lor r n e  sollclta- 
non by reason of the provisions of -~ect~: '~"~'~ ~.~£~ new oonos are exempt from registra- 

. . . .  u xu~ xvl vt  the. Act, referred to above." 
~mlnfra see. IV, B, 2, d. The Council, In connection with Its negdtiatlo~s'.with' the 

Dominican Republic and with the Republic of China, each resulting i n ' a n  offer 'of  debt 
readjustment,  has recently requested similar contributions from bondb'01ders" in the amount  
of $1:25 pe~" $1,0()0"bond. N .Y .  Times, Dee..23; 1936 (Domlht~an'Rei)ulJllc 'clollar laond~) 
and N. Y. Hei-ald 'Prlbune, April 12, ]937 (Republic of Chin~, treasury notes of 1919)~ 

m Op. vtt. supra note ~6, at  192-163 ; Commission's Exhibit No: 21, at  3£5. 
Ibid. See ApPendix D. 
Op. cir. sUpra note 56, a t  217. 
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income tax matters, etc. For such services from the inception of 
the Council to December 31, 1936, the Council has paid Simpson, 
Thacher & Bartlett the sum of $1,130, and has paid the firm's dis- 
bursements of $408.29Y s~ The Council in: only two cases has re- 
tained attorneys in connection with negotiations with foreign gov- 
ermnents. The firm of Covington, Burling, Rublee, Acheson & 
Shorb, of Washington, D. C., represented the Council in connection 
with the German negotiations in the winter and spring of 1934. 
Their fee was $2,500 together with disbursements of $31.08. 20s The 
firm of Sullivan & Cromwell, New York City, representecl the Coun- 
cil during the period of December 19, 1933, to April fi5, 1934, in 
connection with the Council's negotiations with Brazil. This firm 
was paid a fee of $3,500 and received ~eimbursement for expenses 
in the amount of $1,039.89. s67 In summary the Council during the 
3 years :of its existence to December 31, 1936, incurred legal fees 
(exclusive of disbursements) in connection with its purely corporate 
activities of $1,130 and in connection with debt negotiatioils of 
$6,000, o r  an aggregate of $7,130. 

Special representatives of the Council .have occasionally gone to 
foreign countries to negotiate with debtors. The names of these 
representatives and the amounts paid them by the Council froln its 
inception to December 31, 1936: are as follows: 
B r a z i l  : i . 

$. ReulJen Clark ,  J r . ,  {Nov., 1933, J an . ,  1934, i f iburred  be fo re  be- 
c o m i n g ,  a s a l a r i e d  officer of  . the  C o u n c i l ) : _ = : _  . . . . . . . . . . . . .  $5, 000. 00 

C u b a  : . 

D a n a  G. Munr()  ( A u g . - S e p t '  1936) . . . . . . . .  =~::_= . . . . . . . .  r - ' - - -  
G e i ' m a n y  : . . . .  2, 500. 00 

L a i r d  Bel l  ( t w o  t r ips ,  J an . ,  Apr i l -Marc ,  1934)-2_'___" . . . . . . . . . . . .  6, 000. 00' 
P i e r r e  J a y  ( :Apr i l -May ,  1934) . . . . . . . . . . .  5, 0()0:00 . . . . . . . . . . . . . . . . . . . . . .  

C. J .  D i e c k m a n  (Apr i l -Ma~, ,  1934) . . . . . . . . . . . . . . . . . . . . . . . . .  = - -  500. 00 

r ° t a l  . . . . .  : ' - - :  . . . . . . . . . . . . . . . . . . . .  - : - - - - -  . . . . . . . . .  :-~ $i9, 000. 0 0  

As we have! developed in the foregoing pi~ges, the  COuncil was, 
created ~iLsa permanent central agency to defend and protect the 
interests of all holders of defaulted foreign governmental bonds. 
Hence, the total defaults included within its sphere of action aggre- 

Information supplied this Commission by the Foreign Bondholders Protective Council, 
Inc., under date of January  30, 1937. Par t  of the payment to Simpson. Thacher & Bart let t  
was made in January  1937 and hence is not reflected In the general account of the Council 
which is set forth in Appendix D. The submission of the bills of Simpson, Thacher & 
Bart let t  was accompanied by a letter stating that  no charge had been made for services of members of the firm. 

Op air. Supra note 27, a t  1236-1237 ; up. cir. supra note 50, a t  218. 
Op. vlt. supra note 56, Commission's Exhibit No. 28. 
ld., at 212-216 and Commission's Exhibit No. 28, as supplemented by information 

furnished this Commission by the Council under date of Jan. 80, 1937. 
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gate over $1,700,000,0002ee While it was not created to be the exclu- 
sive agency in the field, it has, as we shall later develop, acquired a 
virtual monopoly in the readjustment of foreign governmental de- 
faults. No other agency in the foreign field at the present time pur- 
ports to be. the champion of the interests of all holders of defaulted 
foreign bonds, and no protective agency in the domestic field ap- 
proaches it in the amount of defaulted securities with which it is 
concernedY ° A bare recital of these facts affords a clear indication 
of the importance of the Foreign Bondholders Protective Council, 
Inc., to the holders of foreign bonds and to the country as a whole. 
Needless to:say,  it is incumbent upon an organization of this im- 
portance to act with the greatest integrity and with an eye single to 

the  interests.of th0sewho m it was created to protect. We have here- 
tofore developed the genesis, organization, and financing of the Coun- 
c i l .  We shall hereafter explore its general procedure and its tech, 
n iques in negotiating debt settlement and shall appraise the manner 
in which it has fulfilled the-important duties which.have been placed 
upon it with the view o~ determining whether or not it has measured 
up to the exacting standards of its stewardship. But the purpose of 
such an analysis is not merely to  make an appraisal of the present 
Council but to determine whether any such agency is preferable to the 
kind of quasi-governmental agency contemplated by Title I I  of the 
Securities Act of 1933. In this connection it is necessary to consider 
not only the central agency but also the protective committee as a 
mechanism of adjusting defaulted foreign bonds. In many foreign. . 
bond situations these committees have been conspicuous. To a con- 
sideration of the role which they have played and the manner in 
which they have been constituted.w e now turn. 

v 

See  .supra eec. I ,  A .  

~o P e r h a p s  the  nea r e s t  a p p r o a c h  in  t he  domes t ic  field in an loun t  of  secur i t ies  repre-  
eented by one agency  was  the  case of S. W. S t r aus  & Co. As developed In P a r t  I I I  of  
this  repor t ,  Commit tees  fo r  t he  Holders  of  Real E s t a t e  Bonds (1936) ,  a t  1-2,  the  
S t r a u s  o rgan laa t ion  f a r m e d  i t s  own commi t t ee s  for  a subs t an t i a l  p a r t  of  "all rea l  e s t a t e  
bonds  u n d e r w r i t t e n  by i t  and  which  subsequen t ly  defaul ted .  These  reached  t he  to ta l  of  
s o m e  $d50,000,000. 

SECTION III 

PROTECTIVE COMMITTEES 

Thirteen protective committees for the holders of defaulted for- 
eign bonds were made the subject of detailed investigation by and 
of public hearings before this Commission. The names of these 
committees, the foreign bond issues for which they acted, and the 
amount of such issues outstanding are shown in the following table: 

N i n e  of original committee 

El Salvador: 
Bondholders Protective Com- 

mittee for Republic of El 
Salvador. b 

Protective Committee for Re- 
public of El Salvador.S 

Colombia: 
Commatee  for the Holders of 

Colombian Dollar Bonds.  
Bondholders Committee for 

Republic of Caloml)ia Ex- 
ternal Dollar Bonds.d 

Independent B o n d h o l d e r s  
Committee for Republic of 
Colombla.d 

Chile: 
Chilean Bondholders Com- 

mittee. 
Committee of Boi~dholders lot: 

the  Republic '  of Chile 
Bonds. I 

Committee of Bondholders for 
the  Mortgage Bank of Chile 
Bonds: ! 

~uha: 
Bondholders Committee for 
Republic of Cuba Bonds. 

Commatco of Bondholders for 
the Republic of Cubs Pub- 
lic Works Gold Bonds Due 
1945. 

Chairman 

F. J .  L isman. . .  . . . . . . .  

Montgomery Schuyler 

Thomas H.. Hesly. . . .~ 

R i c h a r d  Washburn 
Child (succeeded by 
Fred Levis). 

Robert L. Owen . . . . . .  

No chairman named . .  

John W. Grasnman. . .  

Cesar 3.,Bertheau . . . . .  

Bronaon Cutting (suc- 
eeeded by Gerald P. 
Nye). 

George Burnham . . . . . .  

Date of for- 
mation 

Mar. 28,1932 

Mar. 24,1932 

June i0,1935 

]%rov. 1,1932 

Nov. 15,1932 

June  ' 20,1935 

June 26.1935 

Do. 

July ~.19a4 

OCt. I0,1934 

X•ro•Aate if 
for 

which com- 
mittee organ- 
ized to act= 

' $17, 088, 4,50 

• 17, ~8,. 4,50 

143, 630, 900 

• 143,630,900 

1~, 9o0 

263, 934, 000 

175, 404, 000 

68,0~9, ~ 

40,000,000 

Device used 
to evidence 

bondholders' 
support 

Deposits. 

Do. 

Registry. 

Deposits. 

Do. 

Registry. 

Do. 

Do. 

Deposits. 

Registry. 

• Figures taken from 1935 Report Of Foreign Bondholders Protective Council, Inc. 
These committees on June 30, 1932, assumed identical membership, with F. J. Llsman a t  s later dato 

becoming chairman. 
~ Includes Sterling bonds in amount of £893,830 Converted at $5. 

'4 These committees agreed to ccorclinate their activities on Oct 1, 1934. In ' January 1936, the two 
committees assumed identical membership, with Robert L. Owen as chairman. 

° This committee was organized to act for the bond issues of the Colombian depariments Arid miami'- 
polities 0nly. Shortly after Its fermatton, however, It extended its entho~ty to include bends of the Republic 
of Colombia end of the mortgage banks. 

# These committees combined on Apr. 15, 1936, with C. J. Bertheen as chairmen. The combined 
ommatcos now represent the municipal issues in addition to the national end mortgage bank issues. 

(93) 
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. . . .  CONCLUSIONS AND RECOMMEND.ATIONS , 

' Regulation and •control of committees and other agencies repre- 
senting hemmers of defaulted foreign gbveFnmental-bonds' are nece's- 
sary in the public interest and for the protection of mvestoi's. /£t 
present no supervision exists, except the registration requirements of 
the Securities Act of 1933, as amended. These apply for the most 
part  only to committee s seeking the deposit of bonds. Thus com- 
mittees seeking only powers of attorney or proxies are by and large 
exempt, except as they may be subjected to the rules of the Com- 
mission governing the solicitation of proxies in respect of secur- 
ities registered on a national securities exchange• 

Even in case of committees which are required to register under 
the Securities Act, they are forced only to disclose the truth as to 
their organization, their affiliations, and their plans. There is no 
power to refuse to qualify as committees those who have even pal- 
pably conflicting or adverse interests. There is no power to super- 
vise the conduct and activities of these committees during their life. 
There is no power to curtail or delimit in the public interest and for 
protection of investors the powers which committees may take unto 
themselves. As we have concluded in another part  of this report, 
mere disclosure in these situations does not secure that  degree of 
protection of-investors which seems both desirable and feasible. On 
default, investors, unorganized and largely helpless to help them- 
selves, have little freedom of choice but to go along with those who, 
self-constituted and self, appointed, announce themselves as their 
protectors. Disclosure of the facts regarding these protectors is not 
sufficient for the protection of investors. Prospective purvhasers of 
securities have by and large a real choice---to buy or not, as their 
judgment dictates. To them disclosure of the pertinent facts sur- 
rounding the offering is of great value. But with respect to these 
default situations the case is quite different. An investor with 
defaulted foreign bonds already holds the securities; his investment 
has already been made; his choice is thus drastically limited. He 
feels impelled to do something to protect his interests, and the only 
avenue seemingly (or actually) open to him is the particular com- 
mittee that  may be in the field. 

In  addition, disclosures in the  registration statement present the 
facts' as of: the time of filing. That  date is usually far in advance 

(736) 
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of  the negotiation of a p l a n .  When the cbmmit~:sf i l~equently 
negotiates a plan, the investor usually has no altet'na'gi:ve bilt to go 
• along with it regardless of tl~e fact tha~ i t  mgy .be unsgu:fici or unfair. 
'The price of going along will be submi~si0n to Such tebhis and condi- 
tions as the committee in its Uncontrolled discretion inky impose. As 
we have "seen, committees may exac t heavy tribute from depositors. 
:But the latter are faced with the choiceeither of 'got depositing (or 
o f  withdrawing their secffrities" on payment of a penalty or assess- 
'.ment.); with'.the.resi~lt' that  they ,get little or nothifig~ or of going 
along with the  conimittee' and paying the committee such :toll as the 
committee may dictate. In ottieb Words, .th0ugh the  'registration 
statement contains no misstatements or .non-disclosures of material 
facts, committees may continue C0 5perate under oppressive deposit 
agreements. The Commission is powerless to regu la teor  control 
their practices, • . : _ • , :: -' .. ', '" 
.. :In many  respects the condition in th~,fore'ign field ,is more acute 
than in the domestic f ie ld . . In  the. lgtter;'creditors .usually have sovh~ 
fo~m of legal redress against  the :debtbr; some forum.before which 
theia_ claims can be pressed; some .method for reaching, collectively 
o r  individually; the :assets .of'.the debtor. ~,But as w,e 'hav.e seen, thege 
measures of self~pr0tection are largely nomexistent in the foreign 
field.  Investors are largely.dependent upon the ability of,those'who 
purport to represent them tonegotiate  ,plans of: debt readjustment., 
Thus i t  becomes especially :important:" that measures, be adopted 
which, will .require high~ standards t O be .i~rovided for  those who 
undertal~e to. represent, ilivestors in :this • field, This ineans that•tlie 
basis• for •regulation mus t  be broa~ler than There disclosure; it  must 
be directefl toward the'elimination,~, of material .conflicts of interests 
and unconscionable practices. Furthermore, "methods must be 
designed to br='ing Under regulation and control ~0mmittees and oiher 
agencies presently exen~pt and•immune from-any Supervision. 
• In  fashioning,~these:regulatory measures, it  will n o t b e  pdssible 
even 'to approximate the type of',supervision and' control which 
inheres in. bankruptcy o r  receivership courtsi since the  assets of ~he 
debtor are:not subject to process in this country and no power exists 
to subject them to such jurisdidtion. •By. the ~same' token there i s  no 
control over the debtor in  any real or legalistic Sense. Hence a n y  
system of cOntrol ~must fall short Of assuring, to the degree .possible 
i n  the domestic field, pr6duction: 6f reorganization or readjustment 
plans :which are fair,: and:equitable, ~ s  .we have said, assets',canfiot 
be~ collected ; claims cannot be enforced ;. debtors cannot be restbained 
from wasteful or unconscionable practices; leverage cannot be 15laced 
in the "hand's;of creditors:; priorities of creditors cannot~,be enforced, 
as in domestic bankruptcies o~ receivership..: " " 
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-The domain for  regulation and control is largely restricted to the 
actual or purported representatives of creditors.. The control is ac- 
c0rdingly for the most part  unilateral, though we will suggest a meas- 
ure which might be taken to curb one type of extravagant practice of 
debtors. I t  will thus of necessity fall short of the desirable objectives. 
Nevertheless it can represent an advance over the chaotic and op- 
.pressive condition which exists today. That  program of control 
should be designed to deal separately with (1) committees or similar 
representatives; (2) a central authoritati.ve agency such as the 
Foreign Bondholders Protective Council, Inc. ;  and (3) certain 
practices of the debtors which may in a measure be restrained. 

A. COMMI'['rEES 

I t  would be dubious wisdom to  prevent or place undue restraint 
on the formation of all committees in this field. The vices and weak- 
nesses of committees should be dealt with directly and thoroughly. 
.But a place in the system should not bedenied them. .  Despite obvi- 
ous defects that have attended their operations they have served and 
can .continue to serve useful functions; certainly in this stage of 
development of techhiqties for handling these default situations. 
..Indeed committees composed of owners or .representatives of owners 
of foreign bonds should be encouraged. As negotiators of pians, 
committees by and large cannot be expected to function as. effectively 
as a central authoritative: agency. In  th is  respect their effectiveness 
usually is to be found ~n cooperation with shch. an agency as the 
Council. But  limited as theirrole may be, they may usefully perform 

• functions that  may not be undertaken by any other agency. Among 
these are affording investors some measure of protection against loss 
of their f raud and rescission rights against houses of issue, and 
sup'plying some vigilance against excessive practices by short term 
creditors in receiving preferences of their claims., The first of these 
is an impprtant and valuable service to.indi~'idual bondholders. The 
second is a general service to the entire class "or classes of. bond- 
holders. Though no Committee or other agency has any real :sanction 
or power to prevent preferential treatment to short term creditors, 
nevertheless the vigilance and determination of any such agency can 
carry weight and persuasion as deterrents to excessive practices. 
Admittedly a central authoritative agency if committed to such 
programs and actually vigilant in pursuing them could be more 
effective in view of its greater resources, skill, prestige and standing, 
But  absent that, committees can to some extent perform, the desired 
functions. 

But the importance of Committees transcends these matte'~s of fraud 
and rescission claims and preferential treatment of short term 
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creditors. I f  truly, independent, they will supply to an extent 
valuable conditioning influence on other agencies operating in the 
field, e. g., houses of issue, fiscal agents, trustees ufider indentures or  
perhaps even a central authoritative agency. 1go possible method 
exists for legislating competency, ability, honesty and integrity. 
The foreign field (like the domestic) abounds with examples of greedy 
overreaching and excessive practices. No matter how nicely adjusted 
is the system of control, it may be expected t ha tm any  of these prac- 
tices and conditions will recur. Whether it be a weakness in a central 
authoritative agency, excessive practices of fiscal agents or trustees, 
greed of houses of issue, a n independent committee which exposes i t  
will be serving a useful function. The inherent weakness in any com- 
plete monopoly in this field is that  such matters might go unnoticed 
and unheralded. In.vest0rs would be helpless in face of such a con- 
dition, as there is n o  forum where their claims can be pressed and 
given sanction. Independent committees can thus Serve as a balance 
in the system. Inferior though they undoubtedly will be in negotiate 
ing debt adjustments, they, like minorities in other reorganization. 
situations, cas supply a check on tliose in a dominant position. 

That is not to say that they have been or are above reproach. On 
the contrary,' frequently driven by the ~profit motive, they have too 
commonly presented the sorry spectacle of entrepreneurial fiduciaries 
bent more on personal gain than ,anything else. Likewise they have 
frequently been invested' ~vith powers~ which no fiduciaries should 
exercise unrestrained. And .furthermore they have at times been in 
the extremely vulnerable position o f  representing materially adverse 
interests. Hence to make, more certain 'that the i r  proper  functions 
will be adequately performed, the following measures should be taken 
to govern all commif~tees undertaking to represent bondholders in 
these foreign default situations~i 

1. PF_~SONNEL OF CA3MMITTEES 

a. H~uses of issue should be disqualified from being repre- 
sented on. committees, not only by reason of their potential or 
actual liability for fraud or rescission claims but also because 
they frequently have other conflicting interests~ abroad or other 
relations with the debtor, which history and experience 
demonstrate will be served before the interests of bondholders. 
This ~s not to say that houses of issue should be freed from 
their "moral obligation" to~ afford security holders protection 
and service in times of default. This can be done at times by 
consultation with committees and others, such as a central 
authoritative agency: like the Council; and by lending tl~eir 
good offices and by giving their expert advice i n  these default 
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situations to such rep,'esentatives of tha  security holders. The 
disqualification to act should extend only to situations where 
the houses of issue move into a fiduciary or representative rela- 
tion to the security holders by direct or indirect representation 
in committees. The experience and technical knowledge of 
the houses of issue could thus be effectively utilized and pre- 
served rather than lost. But they would occupy a subservient 
instead of a dominant place in the system. 

b. Fiscal agents of the debtor should be disqualified from 
being represented on committees. 

c. All shor t  term creditors; and holders of commercial 
credits, and others With property o r  commercial "interests in 
the debtor ~ountry which,, by reason of th'eir ni~ture or amount, 
conflict or are, likely to conflict ,with the interests of bond- 
holders, should be disqualified from being • represented "on 
Committees. 

d. Th'e foregoing 'disqualifications should' be sufficiently 
broad as to "cover th0se who have been an officer or director, 
within a reasonable period' preceding their membership on the 
committee, of 'any such person. 

e. Attorneys. : who, by reason of their prior or present con- 
nection wi th  o.r relationship to the debtor, the fiscal agents, 
the houses" of issu'e, short term creditorsi or others with prop- 

e r t y  or c0mmercial'interests in the" debtor country, have or:are 
likely to  have donflicting loyaltieS, Should be disqualified f rom 
representing corhmittees for bondholders: 

f. Committees shofild be barred from being financed by those 
who would be disqualified from serving on committees. 

21 ~ PROXI~ AND DEPOSIT AOREEMENTS 

a. The use of: deposit agreements in the  foreign field should 
be greatly restricted, and allowed only on a showing of condi- 
tions which make tlieir use desirable or necessary in the inter- 
ests of i'nvesiors. Stfch conditions will be rare r : I f  used, these 
ag~ements should be drastically limited in purpose and effect. 
Powers 'of  committees over depositors should' be vastly cur- 
tailed i freedom of wi'thdrawal should be permitted. In effect, 

' extdrt~onate and Oppressive practices of co/nmittees made pos- 
sible by*. t.t m conventional depos!t agreement shou!d. hereafter 
be elimifiated. 

b. Control over proxies a n d  powers o f  attorney should be 
provided', so as to avoid opprg~ive powers and grants of 
authoritj7 bb.th, unnecessary and inappropriate in the public 
interest and  for the protection ()f investors. 
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3. SUPERVISION OVER ACTIVITIES OF COMMITTEES 

a. Fees and expenses of committees st~ould b e  subject to 
independent scrutiny, review and determination. 

b. Trading in the securities by committee members, secre- 
taries, counsel, and their affiliated interests should be pro- 
hibited. 

e. Committees should no longer be the sole arbiters of the 
time when bondholders may deposit or withdraw their bonds. 
Nor should they be allowed to determine the amount of assess- 
ments or penalties to be imposed on depositors for the privilege 
of withdrawing. Nor should they. be allowed to determine 
arbitrarily who may and who may not share in the benefits of 
a p l a n .  Control over deposit agreements and proxies should 
be sufficiently pervasive so as to provide independent review 
and determination o f  these matters . .  This is essential in the 
interests of minorities who, as ,we have seen, have been op- 
presSed by unconscionable practices of those who control the 

. .  . committee. • . .. 
Committees measuring up to these high fiduciary standards might  

then well receive the cooperation of a central authoritative agency 
like the Council under whose leadership negotiation of debt settle: 
ments can by and large more effectively be made. 

B. CENTRAL,~ORITATIVE AGENCY 

As we have indicated, there is a necessary and alepropriate place 
in ' the foreign field for a central auth0~itative agency. The neces- 

• l • r 'sity for one not  only finds support  in the experience of other coun- 
tries; it is amply borne out.by the record of the last decade in this 
country. And, a§ We have stated, such an agency  may" be expected 
to  carry the brunt of the burden of protecting American investors 
in these default situations. I ts  prestige and standin~ will at times 
g.ive it a vii~tuifl'mon0poly, in negotiation of de~)t Settlements. E~en- 
tua.lly it may qven preempt the entire field. The flecessi-ties o f  that 

S . . . . . .  ~ - ~ r  ' • . - • ltuatmn makes mmsteng that such an agency be above reproach, 
be freed from all likely cSnflictifig ioyMties, and be wholly and truly 
independerit of those ihfluenc~s which would retard or 'dhteI: Jr'in 

• _ , . • . : .  : . • 

be!rig v ig i lant  and aggreslve m protection of the interests o f  
American bondholders. 

:In 0fir judgment  the Corpol:~tiofi o f  Foreign Securi£~! l~ol:ders. 
en#isiofiec] by Title I I  bf the 'Securities Act of ]933, 'would ~ not be 
the most appropriate central agency. The reasons therefor tire set 
forth above and need not be repeated here. in: our opini(in tJ~e ap:- 
p'r0~)riate permanent agency; . . . . . . .  : ~ : . . . . . . .  • is found m the "Forelgri BondhOlders 
Protective Council, Incorporated. 
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The Council was organized at the Suggestion and on the initiative 
o f  the Government. During its existence it ]~as shown a record of 
constructive endeavor" despite limitations and handicaps. I t  has 
functioned economically; it has been free of entrepreneurial influ- 
ences; and it has brought about a resumption of debt service on a 
:mmber of defaulted issues. I t  has maintained a quasi-public char- 
a.cter, and those who have served as directors and members of its 
executive committee have not been actuated by mercenary motives 
:but by a sense of public service. I t  should be recalled that  upon its 
organization the Council was faced with an overwhehning task. 
:Defaults were so numerous, as a result of the severity of the world 
wide depression, that the skill and ingenuity of even a well estab- 
lished .agency of this sort would have.been taxed. The task con- 
~ronting the Council was doubly difficult, not only because it was 
start ing .de n o v o ,  bug also because this country was not r ich in the 
experience necessary for deft and effective handling of such default 
situations. Furthermore, the Council's policies and activities have 
necessarily had to be consistent with the policies and requirements of 
our national Government as to our relations with foreign countries. 
][Lhas not been pa r t ' o f  that .policy to employ armed forces for debt 
collection or to utilize:other oppressive sanctions against the default- 
ing government. The sound reasons fdr~that policy have been set 
~orth in this report; there is 'no need to repeat them at this poillt. 
]But it results that  the Council has had to proceed by powers of per- 
suasion and inducement, often informally encouraged and supported 
by the State Department~ in its endeavor to induce defaulting debtors 
to treat  American bondholders fairly and without  discrimination. 
I n  a more normal period such powers might he wholly sufficient for 
handling defaulted loans with efficiency and dispatch. But the pa~t 
few years have witnessed the breach of international covenants , both 
private and public, on a wide scale. Default on loan contracts has 

• been one ma.nifestati0n of an attitude among many nations that in- 
ternational, agreements could easily be broken. The effect has been 
t~) create an atmosphere in which the difficulties of the Council in 
persuading foreign governments to readjust their defaults and .to 
renew debt service have been increased. 

The accomplishments of the Council, as well as certain aspects of 
the: Council's! organization aJad procedure which we believe require 
improvement, have been described in the foregoing pages. We be- 
lieve that  despite protests which unfriendly critics have made, the 
f irm foundations of the Council should be enlarged"ifl building con- 
structively an organfzation which may serve the interests of Ameri- 
can  investors in a manner consis~;nt with the highest traditions o f  
]public service. The changes !~ the operation and constitution of the 
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Council which, in our judg~nent, should be made toward that ob- 
jective embrace the following: 

1. One of the basic problems of the Council is its financing. 
I t  originally accepted contributions principally from houses 
of issue and short term creditors. About three.fifths of its 
funds have come from houses of issue. This is undesirable, 
for the reasons we have stated. Accordingly, methods should 
be found for immediate financing of the Council from wholly 
disinterested sources. I t  may be that funds can be found from 
wholly independent sources. Thus some private foundation 
might be interested in such financing. That course seems the 
desirable one provided the Council can be assured of its com- 
plete independence. Our suggestion is that the Council be 
given adequate opportunity to exhaust this possibility. 

I f  within a reasonably short period such funds are not 
made available, funds from some governniental agency should 
then be provide d . These funds should not be contributed as 
donations or gifts; they should be loaned on easy and con- 
venient terms with the full expectation, as seems reasonable, 
that they will b~ "repaid over a term of years. The annual 
budget o f  the Council approximates $100,000. That agency 
should be authorized to advance to the Council, as a loan, 
a maximum of $150,000 a year for the next four fiscal years 
ai~d $100,000 a year for four years thereafter. A larger annual 
bridget for the years Which lie immediately ahead would 
enable i t  to render a larger service to investors. These funds 
would make the Council financially independent of hotises of 
issue, short term creditors and other Similar influen'ces. The 

Co u n c i l  would thus be ~reed "fr6~n any actual or ostensible 
ent'angling alliances with 'those whose interests do not lie 
with the bondholders. Given a term Of years not exceeding 
eight, the Council by virtue of contributions from bondholders 
under debt readjustment plans and of contributions by foreign 
debtors, should be. able to accumulate a reserve fund adequate 
for its purposes and perhaps beg!n repayment of the loan. 

There are other matters equally important from the view- 
point of the public interest, the interest of American investors 
arid the Council itself. These relate .to the constitution~ prac- 
tices~ and policies of the Council. 

5. We think that' a more appropriate and effective organiza- 
tion will be pi'ovided if the Council amends its certificate of 
incorporation (or the Council re incorporates)so that  its 
cha~'ter contains the following restrictions or limitations: 

". "a: The board of directors should be reconstittited 
so as .to.provide a small Working body of 'men who could act 
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• t ruly  as an advisory g roup  to the executive committee and 
could supervise its activities. Indiv iduals  unable or unwill ing 
to assume an active role in the life of  the Cour/cil should not  
be elected to its directorate. I f  the Council needs ' a  larger 
number  of  consultants;  a r rangements  should be made other  

, than by e l e c t i ~  them members of  the board•" . . 
b. Fiscal agents, houses  of-~ssue, sho~"t~r~a credi- 

tors, holders of  Commercial credits Or p ropdr ty  •interests 
abroad,  and brokers a n d  dealers, together  with"// t torneys for  
these interests, sh0uld be disqud]il~ed f rom bein~ or  f 
represented direct ly  or it/directly . . . .  ~_ u_ ~ ,  r o m  bel.ng 
c o m m t  ~ , ,  v , , ,~  L _ - "  • . . . j ,  ,m ~ne uoar(1 o I  .executive 
includ'~t~]s~uaii'fica~;ong me.tubers o f  the .Counc i l . .Th is  would 

- ~ • n 0f  members, direct6rs, or  inembers o f  the executive committee who a~  " ' " 
nominees 5 , .  , .. . , e emp!oy.ees, officers director 

. . ra~,ents of .anyone who is  dlrectl di .¢. ,. : s, 
dmquahficatmn sho-13.a~ .-: ,~ - ,  . . . . . .  Y . squahfied. The 
w ~_ . . . , .  --.~ y -  .~umc]enuy. oroact. ~g to cover . 
, ~3% wlLa~m a reasonable peri i id precedinz  their  ~lo,,~;,,, those 
oeen an omcer, a i rec tor  or par tner  of  an~, ~ : - ~  - ~ ' - ~  . . . .  , - , d  

" f i  ~ " ' - '  . .. : . ; y  ~ u ~  p e r s o l l ~  

• • ax~mum salarms or  fees ,payable  to. directors or officers o f  the Counc{l should be' let. . . . . . . .  
d. T h e  Council:~hdflld ~ be 'r~}l~r"e'd~ i=~£ i~gj~sh at  

least annual  fiffancial" statemeritS 'disclos'ii~ its r e  "'pts, dis- 
bursements, assets an 'd liabilities.. : ' .  = ce~.  

' • . . e. The amount.-of  funds  received, b 
f r°m.fore i~9  countries or  f rom bondhold . . . .  y the :Counc!l 

• " - . , ur~ in connection with 
. a aeo~ readjus tment  .plan shoUld 'be subje~t.e~l to 'ifi ependent scrut iny a n d ' r e v i e £  " . " . .... . . :  ~, , d . .  

3. The s tandard '  ' • ': . . . . .  ",":'. • '~': : , 
• ;, . . . . s f o r  quahfieat~pn .0f membe~s,o~' the "Co - 

cu s Committees should, [if cou'r~e, d()nf~'rm *,,~ ~':"-" ) ,','.' - - un 
• • .,,. ., . ,., . ,, .. --- ~- ~,msewnlcn ~r 

~ m e  to t~me may ,be  re/lulled of  all ot~A~ ; / . 2 _ : % - '  , .  om 
• oreign field Th  ~' :- . . . . .  ~ , - . "  ~' ',:. ~" _.,'.W" WmYn~ ~ees, m the 

' • " .  , ~ . ~ :  p r o n l o l ~ 1 0 n s ,  ! I m i t a t i o n s  and re : " 
on the. use o f  depoSith~reem~;;,~. 2 ,~:  ~ : , .  . . . .  str~ctmns 
• "' ' - '  ": " ' . :~ ., " " W ~ ' ~ : p r ° x m s s n o u l d h k e w i s e  o 
a p p n c a m e  to the Council.~ comi:riietees, i f  these" committeb~: " 
employ them at afly t i m e . . I n  other  ivords, the Council s c 
m i  ' '  . . . . .  , " " '  ttees should be subieet ~ ' ~ - '  ' . .  . . . . : . ;  ,.~.; om 

. . . , , -~ ~ .uu same supervision and cone 
aNother  committees in the ~foreign f i e l d '  . . . . . . . . .  ' rol 

, ~. I n  order  'to measur~ un ' : t0" the  'ex L-.:-- " ' "  "- :' 
' ' . . . .  ~ - -  , ac~mg,.stan.aards of  a 

central  author i ta t ive  agency, which .is Vigi]aht. 'and'a~i r " 
m ].ts representat ion of  [l~e interesto z* A'--'-i. '  ; .,..,~g ess~ve 

, , . . ,  . . ,  , . :. , o u x  . t ~ - m ~ r l c a n  D O B G D  ;, . t.hle C, quncfl should broaden  i+o-=~- : : :  " - ' ,. " '~ Omers '  
• . . . . .  . , ~ o  f , ~ u g t a m - 0 / :  p o l i c y  a n t !  a c t l  

so as to br ing within its sphere of  act ivi$:"~-5 : /" on 
" " . .- .. . v z ~ , . u c o n c e r n  r - vat)on t 9 bondholders  o f  a l l  thelr 'r ' i ,-h~/ " - -~ ' -~ ' '  '- " !) eser 

~ ,  mc~ .uumg projection 
of  bondholders against  preferencescommonly  obtained by short  
term creditors and a considerat ioh:  o f  .tl{e" ehforceme'nt (di- 
rectly or  th rough  6'ther'm~an's) ()f fra~cl aha  ~escission claims 
El iminht ion f rom the Council' ~f houses ~ ~'ssud and si~ort 
creditors is a first tan -~ ---- " , < . . . . , , : , . . ,  ,., term 
: i . .  . . . .  ", " n"cessary ) seep in .this ,d!r~,c[!on" 

T}fe foregoing matters  do no more than to; suggest  i n  ;broad outline 
the manner  in wl'fich such a central  author'i~:.-:P- • . . . . . . .  ," . . . . .  

. ' '  ' .  i .  ~+*.*~ ~gency,,~s the 
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Council should be organized and operated• They  are no guarantee  
of  fu ture  efficiency and vigilance. The  Council will remain a self- 
perpe tua t ing  body with all the risks which tha t  implies. Bu t  these 
changes will provide better  assurance tha t  the Council will develop 
in the s t rong t radi t ion of  vigorous and loyal prosecution of  the 
interests of Amer ica  n bondholders.  This of  course will provide  
necessary min imum assurance to the Government  (alway.s an inter- 
ested pa r ty )  tha t  the fate of  its nationals is in proper  hands. The 
Council under  these safeguards  and subject to the indirect  and infor-  
mal  condit ioning of  the State Depar tmen t  should develop a t radi t ion  
of  loyal  and efficient service which will b r ing  deep respect  and 
confidence at home and abroad. 

C .  T H E  D E B T O R  

• As  we have indicated, no juris'diction over the debtor is available. 
Nevertheless certain practices of  the debtor c a n  be substantial ly 
curtailed. • 

1. Some measures can be . taken to c u r b : r e p a t r i a t i o n  o f  
defafilted: bonds: As  We have seen the practice o f  using funds  
avai lable  for  d e b t  service to r epa t r i a t e  defaulted bonds has 

, .  been.vicious i~rom the viewpoint  o f  Amer ican  investors. No 
perfect  system of  prevention can probably  be designed. But  

• some sa'nctions c.an be ~pplied against  brokers,  dealerS and 
o t h e r s w h o  purchase or par t ic ipate  in the purchase, as princi- 
pal, agent, delivering or  fo rward ing  agent, or  otherwise, know- 
ing or  hav ing  reasonable cause to believe tha t  such defaulted 
'security is. acquired, direct ly or .indirectly by  t h e  f6reign 
government ,  its agent, or any person domiciled or  residing in 
its .te.rritory: 

An  effective sanction against  such pf~actices would m a k e  
i't less ' l ikely  tha t  a foreign debtor would defaul t  and. use 
funds,  ot.herwjse available for  debt service, to purchase the 
bonds at. prices'depressed, as a consequence of  its default.  ' 

• 2. The unilateral  plan, with all Of its. uncofiscionable, char- 
acterist.ics, c anno t  readily be :outlawed or contrblled a t  pres- 
ent. I t  may  be feasible at  a future time to apply  sanctions 
against  solicitation of assents to plans except and unless those 
plans are approved by duly qualified agencies in this country:  
But  such a control necessarily awaits among other things the 
development of  the comprehen~i'~e, p rogram recommended 
above• 

D .  F U T U R E  F O R . E I G N  L O A N S  

The na'tional policy regard ing  the" sale in this country o f  se.curities 
of  foreign governmental  -issuers, the restrictions and conditions on 

1 1 4 9 9 4 ° - - 3 7 - - 4 8  
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such sales, and the provisions of loan contracts, which are necessary 
and appropr ia te  in the public interest and for protection of investors 
are not within the purview of  this report. One aspect of that  mat-  
ter~ however~ has a rather  direct bearing on the functioning and 
financing of a central authoritative agency which acts for American 
investors when these foreign loans default. I t  deserves special 
notice here. 

No matter  how free f rom fraud and overreaching foreign loans 
may be it is to be expected that  there will be a certain percentage of 
defaul ts  in years to come. Tha t  is but a normal consequence of de- 
pressions and of selfish interests of foreign debtors. Since that  is 
predictabl% consideration should be given towards making adequate 
provision in future  loans for  financing the cost of protecting Ameri- 
can investors in the event of default. Tha t  is to say~ the underwrit-  
ers might  be required in case of future  loans to deduct f rom their 
gross fees and commissions and to pay  over to a reserve fund in the 
government a sum which would be available to a qualified central au- 
thoritative agency for  the purpose of defraying at least pa r t  of the 
cost of protecting that  or other similar loans in periods of default. 
The amount to be paid on each issue cannot be accurately adjusted to 
the probable risk of default. But  a step :in tha t  direction might  be 
taken by fixing the amount at a stated percentage of the gross fees or 
commissions of  the underwriters of the loan. Accordingly, in all 
future foreign loans the underwriters might  be required to pay into 
such a reserve fund a sum equal  to a small percentage of their gross 
fees and commissions. The amounts so paid into this reserve fund 
could be pooled for  use in Case of a default  on the issue i n  question or 
on any other foreign issue. I f  this-system were followed, .funds 
would be provided in advance for  the costs of readjusting future de- 
faults. •From-the viewpoint o f  American investors  this seems just 
and equitable. F rom the long range point of view it would provide 
the representatives of American bondholders with the funds neces- 
s a r y  for  their efficient and effective activity in t imes.of default. In-  
sofar  as those funds would be available to the Council they would 
material ly assist it in becoming financially independent. 

A P P E N D I X  A 

T H E  B R I T I S H  C O R P O R A T I O N  OF F O R E I G N  
B O N D H O L D E R S  

I. CORPORATION OF FOREIGN BONDHOLDERS ACT. 
[61 & 62 VICT.] Corporation of [Ch. cxlix.] 

Foreign Bondholders Act, 1898. 
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C H A P T E R  c x l i x .  

A n  Ac t  to  , reconst i tu te  the  Corpora t ion  of Fore ign  
Bondholders .  [25th J u l y  1898.] 

W 'HEREAS by licence dated the 1st day of August 
1873 under the hand of the secretary of the Board 

of Trade £fter reciting that  it had been proved to the 
Board of Trade that  the Corporation of Foreign Bond- 
holders Which was about to be registered under the 
Companies Acts 1862 and 1867 as an association limited 
b y  guarantee was for the purpose of  promoting the 
Objects of the natuie contemplated by the 23rd section 
of t he  last;inentioned Act and that  it was the intention 
that  the income and property of the a'ssociation whence, 
soever .derived should be applied solely towards the 
promotion of the objects of the association as set forth 
in the mem6randum of association of the said Corporation 
and that  no" portion thereof should be paid or transferred 
directly or  indirectly by way of dividend or bonus or 
otherwise howsoever by way of profit to the persons who 
at" any time were or should have been members of the 
said Corporation or to any of them or to any person 
claiming through any. of them the Board of Trade in 
pursuance of the powers in them vested and in con- 
sideration of the provisions and subject to the conditions 
contained :in the memorandum of association of the said 
Corporation as subscribed by eight members thereof on 
the 30th day of July 1873 thereby directed the Corpora- 
tion of Foreign Bondholders to be registered with limited 
liability without the addition of the word " L i m i t e d "  to 
its name : 

(747) 

A.D. 1898. 
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' ),r/d whereas tlae said Corporation of Foreign Bond- 
holders  was o n  the same 1st day of August  1873 duly 
incorporated ,Ufi~ier" the Companies Acts 1862 and 1867 
the word " L i m i t e d  " being omit ted pursuant  to the said 
licence : 

And whereas the objects of the said Corporation 
are by its memorandum of association declared to be 
(inter alia) (a) Watching-over  and protecting the rights 
of the holders lof bonds obligations debentures and other  
securities of a similar c h a r a c t e r  issued by or on behalf 
of foreign and colbz~ial governments  states provinces 
municipalities~ and public companies (c) Adopting 
measures in case of  default  of paymen t  of any  principal 
or interest  or '  o f  a n y  breach of a n y  condition of a n y  
foreign loan for t h e ' p r o t e c t i o n  and vindication of the  
rights of the I~ondh01ders- (h) Giving support  and ren- 
dering assistance to measures and enterprises calculated 
to mainta in  and ,prbmote publ ic  credit and benefit the  

, holders of foreign b o n d s  and (k) Doing all such ,other 
things as ,are~"incildehtai "or ' conducive to ti~ ~at tain~ent  
0f;4h6 !ab~{c'6,objects : ' . e , ~ . 

• And. whereas the said memorandum of  association 
p~Svid~s ~hgt ~'he members  of the C6rporatipn sh6fild be 
of "thr~e~ cla~ses v iz . ' l .  Permanent  members  whose ouali: 
ficatioh~iva:s .tI{e pa~;ment to the ....... hundr  " - " "~"  ,.. • . . . .  Corpot:at!on ' of" oim 
~:~ i :ed ,  ,.pounds , 2. .Life members  and "3 .Subscri'b~n~- 
7:~'~,~P.ers-,ana tha t  the c o n t r i b d ~ ; ~ - ^ ~  ,~-' . . . . . . .  .. ::o 

• ' , .  . ' ~.,.-o vi ~ne permaneflt  mem..ber..s ~h'ould be" t reatdd ~/s. 16a-~ '*~ ~,: ' ~ ' "  , .  
repayat;le x~tll interest a t  th'e 'r o+S'~*°~:~ne ~°r-'t?°ra~lgn 

• . '  " " • ¢ ~ v ~  o l  l i v e  ] ~ r .  c e n ~  e r  

annum,but : -oh ly . .when  and as the Corno r~nA ~'>,Pi., 
ae~ermme : ". : , ' , . ,,z . . . . . .  ~: o:.,,,.u. 

' Ahd whereas paragraph 5 Of the said membrandum~ 
of 'associat ion,provides tha t  the pr6perty, and income of" 
the' Corporation from whatever  soured, derived, shall' :be 
".'pplicd solely: towards the promotion 6f the objects: of: 
the :Corpbration :as sel~ forth in the membrandt im 6fi 
asgociation-,and that ,  no por t ion ,thereof sha l l ,be  lbaid Or; 
tra;nsferred, directly Or indirectly by way, of, div, iden 
bonus :or. ,otherwme howsoever by wa,, o [ ; - r~ - - - ' : - '  ~.d' 
persons, wno a t  an " t ime " # ~" ~'k° ~o sue: 

Y a r e  o r  ha,~e b~en niembers! ot, 
the Corp6ration ,or t o  any  of them or ~to an :- erso . 
el " ' ' ' '~  snaff neverthele'ss. aiming th rough  any - Of them But  '~ " " : Y: p: n.., 
be competent  t o t h e  Corporation to r epay . th~  c6nt r i - .  
but ions ,of  the pe rmanen t  members  with in teres t  a t : the ,  

[61 & 62 VmT.] Corporation of [Ch. cxllx.] 
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r a t e  of five per cent. per annum and also to remunerate  
any commit tees  agents legal advisers officers and servants 
of the Corporation or any members  of the Corporation 

"or other persons for any  services actually rendered to the 
Corporation and also to exercise powers of borrowing 
money  And paragraph 6 declares tha t  the fifth para- 
'graph qualified as aforesaid was a condition on which 
:the said licence was granted by the Board of Trade and 
"that  on breach thereof by the Corporation the liability 
o f  the members  of the council of the Corporation a n d  of 
every member  of the Cori~oration receiving any such 
<iividen~l bonus or other profit as aforesaid should be 
:unlimited : 

And wl{ereas the management  of the bdsiness and 
:direction and control of the said Corporatibn was  lJy its 
;articles of association (Article 46) vested in ' a  c0uncil 
:consist.lug {Article 33) 9f not exceeding thi r ty  members :  

'And whereas the .capital fund of the Corpo'ration 
wgs  provided by various persons contr ibut ing Sums of 
one hundred pounds each to the Corporation and becoming 
pe rmanen t  members  thereof : 
• A n d  whereas the business and operati6ns of i the  
Corporation h'ave been and are still being carried otl with 
grea t  advantage  to the English holders of foreign securities 
and  to the public a t  large : 

: 'And: whereas the whole of the contributions of the 
'permanent  members  of the Corporation have been repaid 
out  Of t h e  accumulated funds of t h e  Corporation eith'er 
Wi th  interest a t  five per cent. per annum 0r- in  some 
eases with0ut interest where the members have-aCcepted. 
'less than the full amount  in discharge thereof b u t  no 
portion of the proper ty  or income of the Corporation has 
been paid or transferred directly or indirectly by  ~ a y  of 
dividend bonus or otherwise howsoever by  wa~; of profit  
,to the persohs who are or at  any t ime have been members  
of ,the Corporation or to any  of them or to  any person 
claiming through any of them There are five life members  
but  there.are no subscribing members  of the Corporation : 

And whereas the accumulated funds and proper ty  
of ~:he Corporat ion (after r epayment  of the ~coniributions 
o f / the  permanent  m e m b e r s ) a m o u n f e d i n  ~:alue a t  t h e  
31st ~l}/y. of December 1896 to £100~000 or  thereabouts  
a s  appears  b y  the balance sheet of the Corl~0iation a t  
tha t  date  : " ' 

A.D. .1898 .  

t . 
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A.D. 1898. And whereas the original capital fund of. the Cor- 
- -  poration was mainly subscribed and the Corporation was 

established by persons who were holders of or otherwise 
interested in foreign securities and such persons became 
the perhaahent lhemb6rs of the Corporation but  by the  
lapse of time deaths of parties changes of interest and 
other causes the permanent membership of the Corpora- 
tion has to a considerable extent passed into the hands 
of persons who are not now directly interested in foreign 
securities or in the work of the Corporation or the objects 
for which it was established : 

And whereas it is desirable to secure that  the Coi'- 
poration should in the future more directly and exclusiVely 

represent the interests of the holders of foreign and other 
public securities and that  the application of the accumu- 
lated funds and property of the Corporation to the public 
objects for which it was constituted should be further 
.safeguarded and the possibility of the voluntary winding- 
up of the Corporation and the distribution .of its sdrplus 
funds amongst its members prevented and that  with 
these objects the existing CorpOration should.be dissolved 
and a new Corporation estatilished and that  the objects 
and Scope of the Corporation should be enlarged : 

A n d  whereas these objects cannot be attained 
Without the authority of Parliament : 

May it therefore please Your Majesty that  it may be 
enacted and be it enacted by the Queen's most Excellent 
Majesty b y  and with the  advice and consent Of the Lords 
Spiritual and Temporal and Commons in this present 
Parliament assembled and by the authority of the same 
as foliows;--= 

Short title, l .  This Act may be cited as the Corporation of 
Foreign Bondholders Act 1898. 

Dissolution 2; The Corporation of Foreign Bondholders (in this 
of existing Act hereafter referred to as +' the old Corporatio n ") 
Corporation... shall be~ and is hereby dissolved. 

Incorpora- 3. Tiae Right Honourable Sir John Lubbock Barone~ 
tion of new T h e  Right Honourable Sir Edu:ard Thornton The Right 
Corporation H0no~rablc Sir Mountstuart Elphinstdne G r a n t  Duff 
6fForeign The Right Honourable William Lawies Jackson The 
Bond- Honourable Sir Charles William Fremantle The Right 
holders. Honourable William Lidderdale Sir Henry Whatley Tyler. 

[61 & 62 Vlcr.] Corporation of [Ch .  c x l i x . ]  
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General Sir John Luther Vaughan His Honour Judge 
Thomas William Snagge Admiral Edward Field Charles 
Edward Barnett  William Henry Bishop Edward Oliver 
Pleydell Bouverie Walter Randolph Farquhar Henry 
Riversdale Grenfell William Rolle Malcolm Richard 
Biddulph Martin John Wynford Philipps Cornelius Surgey 
$¥illiam Trotter and Andrew Kinsman Hichens and other 
the persons who shall for the time being constitute the 
council or governing body of the Corporation as in this 
Act.provided shall be and are hereby incorporated by 
.the name and designation of " T h e  Corporation of 
Foreign Bondholders " with perpetual succession and a. 
common seal with power to hold lands and  to sue and be 
sued in its corporate name and with the further powers 
conferred an  d subject to the conditions imposed by this 
Act. 

a r e -  
(a) 

4.--(1) The objects and scope of the Corporation 

To Watch over and protect g'he rights and 
interest~ of holders of public securities wherever 
issued but especially of foreign and colonial 
securities issued in the United Kingdom : 

(b) To .collect a n d  preserve documents statistics 
r~eports and information of all kinds in respect 
of public securities and publish circulate and 
render available the same in a readily accessible 
form : ~ : " 

To adopt measures for the protection. Vindication 
and preservation or reservation of the, rights and 
interests of holders of public securities either on 
any default in or on breach ,or contemplated 
breach of the conditions on which such public 
secu:rities may have been issued or otherwise 
and~to obtain for such holders such legal and 
other assistance and ad~ce  as the Corporation 
may deem expedient : 

To negotiate and carry out or assist in negotiating 
and carrying out arrangements for the resump- 
tion .of payments in respect of any public 
securities in default or re-arranging the terms 
on which such securities may in future be held 
or for converting or exchanging the same for 
new securities or for any other object in relation 

(c) 

(d) 

A.D. 1898. 
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thereto and for the pfirpose of effectively repre- 
sentifig .the holders of public securities or other- 
wise to invite the de'posit and undertake the 
custody of such 'public securities and to issue 
receipts or certificates of the Corporation in the 
place of securities so deposited : " 

(e) TO undertake and carry Out or superintend assist 
and take part  i'n the conversion or exchange of 
public" sectirities under any arrangement made 
with regard .t.hereto or otherwise : 

(f) To iindertake superintend'or  take  part  ~n the 
collection and application of ~ revenues and 
funds appropriated to the ~ervice Of public 
securities and in relation thereto or otherwise 
t0 di~aw accept e~ndorse and negotiate bills of 
exchange and negotiable instruments : 

(g) To convene meetings of holders of public securities 
": fol" the purpose of concerting with them the 

- requisite measures to be adopted and to appoint 
committees to act on their behalf in conjunction 
with the Corporation. or othel~,ise : 

(h). To o'rganise equip despatch and appoint missions 
delegates-and rep.l:esentatives to and in any part  
of the wo~Id with a vidw to ehrr.~ing out-and 
effectuating any of the objects or purposes of 
the' Corpo~atioi~ and to provid~ for' or contribute 
towards ' / he  expenses of a n y  missior~ agents or 
representatives appointed by the :Corl~bration or 
others for "the l~urp0ses aforesaid dr 5therwise : 

(i) Generally for the purposes aforesaid Or otherwise 
to ac t in  the name and on behalf Of the holders 
of public securities t h e  care or representation 
of whose interests shall be entrusted to the 
Corporation : 

(j) To take such steps as=may be'.deemed expedient 
With ttid ~'iew of securing the adoption of clear 
and .simple forms 0f public secUrities and just 
and sound 15rinciples in the conditions and terms 
there0f : 

(k) To render assistance to and suppprt measures and 
enterprises calculated to maintain arid' romo , , . . .  ~ . p te 
pubhc credit a n d t o  benefit the holders of public 
securities and promote or concur in' the promo- 
tion- o f  Bills for obtaining any statutory or 
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other enactment with that  6bject and to oppose A:D. 1898. 
any Bills or measures which, the Corporation - - -  
may.deemcalcula ted  to prejudice that object:  

(1) To subscribe to or take any share or interest in 
or lend money, to any. other company society or 
association whether for profit Or not carrying on 
or intending to barry on any similar or analogous ' 
objects i . . .  

(m) To employ retain and pay agents in any part  of . . . . .  
the world : - • 

(n) To invest the funds of the Corporation on any 
securities and vary the investments • from time 

,. -. to time and to purchase t a k e  on lease o rh i r e  
sell let and turn to account any'real or leasbhold 

:property required o rdeemed expedient . for the 
purposes of the Corporation ...• 

"" (o) To borrow'or raise mone3~fdr a n y 0 f  the:purposes 
or' objects of the Corporation and in any mdde 
and to mortgage charge 6r ple'dge any of the 
property of  the Corporat.ion as security for the 
same : 

- ( p )  To apply to Parliament for a n y  variation or 
extension of the objects or constitution 0f the 
Corporation : 

• (q)' To 'do  all such other things as are incidental or 
• conducive to .the attainment of the above 

• . objects and to employ or expen d the funds and 
property of the Corporation in Carrying out such 

: objects. 

(2j The expression" public securities" in this section Interprets- 
and in '  the First Schedule to this Act includes bonds tion of 
debentures obligations annuities rentes stock sha÷es and "public 
other securities of all kinds of or issued or guarafiteed by securities." 
governments siates colonies provinces Cities municipalities 
public bodies local and other authorities commissioners 
boards Corporations companies and associations whether 
incorporated or not. 

• "5, All the assets property '  and .rights of the old Vesting in 
Corporation shall be and are hereby vested in the COt-new Corpo- 
p0ration and such Corporation shall a u n d  " "  , ration assets 
shall' .be bo.und by and be Iiable p~ y . ertaKe an(l'andliabili" mr all the debts ties of old 
liabilities engagements contracts" and 01~ligations of the Corporatiom 
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A.D. 1898. old Corporation in the place and in discharge of the old 
Corporation and may sue and be sued in respect thereof. 

~uage. 6.--(1) The control ~nd management of'the business 
ment of and operations 'of the Corporation shall be vested in  a 
CorporatiDn council consisting 'of twenty-one members (with power to vested in a • 

,council-- increase t o not exceeding thir ty as hereafter provided) 
Appoint, seven oi whom shall retire at  the second quarterly 
ment &c. of meeting of the Council in 1899 and in each subsequent 
members, year but shall continue in office until the conclusion of 

the meeting at  which the appointment of ,their,successors 
shall be made or,notified as the case may be as herein-after 
provided The members to retire in each year shah be 
those who have been longest in office ~except in the case 
of the members of  the first council whose order of  retire. 
m~int shall in default of  agreement among themselves be 
determined by ballot. 

(2) The  places of the seven members of the council 
retiring in 4each year  by rotation as aforesaid shall be 
filled, up ,in the following manner : ~  

(a) TWO members shall be 'appointed by the Central 
Association of Bankers of London i 

(b) Two members shall ,be appointed ,by the London 
Chamber of Commerce :. •, 

(c) Three members shall be appointed by the said 
council and of Such three members two' at least 

-~Shall 'be persons who at  or before the time of their 
,election s]~all have' 'respectively proved to the 
satisfaction Of the said council that  they axe the 
bon~ fide holders of foreign bonds to the nominal 
amount of fi.ve thousand pounds. 

(3 )  On, any member .so appointed vacating 6ffiee 
either at  the expiration of his term of office Or previously 
thereto his successor shall be appointed by the par ty  
with' .whom the original appointment rested Any member 
appointed in. the place of a member vacating office prior 
to the date fixed ~or his .retirement shall as to retirement' 
by  rotation stand in the place of the vacating: member. 

(4) On any member of the council whose appoint- 
ment does not rest with the Council vacating office the. 
sec÷etary o~ the Corporation (and 'in case of the yearly 
al~pointments at  least fourteen da of ~ " - '  ~ : _ y before the date 

the quar¢erJy meeting of the council a t  which the 
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vacating members axeto retire) Shall give,notice in writing A.D. 1898. 
to the pa r ty  with whom the appointment restsrequesting - -  
such par ty  to make the appointment and notify the 
Same to the Corporation ,within fourteen days and il 
such appointment is not made or is not so notified within 
that  time the council may at any time before such 
appointment shall be notified fill the vacancy by the 
appointment o'f a member who as to period of office 
and 're-appointment. shall be deemed to be the nominee 
of the party with whom the appointment originally 
rested. 

(5) A retiring member shall :be eligible for 're-eteetion 
and if retiring by rotation §hall be deemed to offer 
himself for re-eleetion Unless he gives to the council 
notice of a contrary intention. 

(6) Tim first council Shall consis.t of the persons 
named in  section 3 of,this Act seven of Whom shall-retire 
at  the second ,quarterly meeting of 'the council in 1899 
seven others at  that  in "1900 and the remaining seven at  
that  in 1901 and on any ,such member ~vacating office 
prior to the date "fixed for his retirement the council may 
fill .the vacancy by the appointment of a member who 
as to retirement by rotation ,shall-stand in 'the place of 
the 'vacating member. 

(7) Whenever the number of the members of the 
council is below thirty the council may appoint any 
extraordinary or additional members up .to tha t  ,number 
and may determine .the period for which Chey shall 
respectively hold office All such extraordinary or 
additional members ,shall .be :subject to the general 
provisions of this.Act applicable to:ordinary.members,of 
the council. 

7.--(1) A member of the council shall vacate his 
office--' - ' 

• (a) On the expiration 'of his term of office : 
,,(b) I f  he.resigns his office by notice in writing to  the 

council : 
(c) I f  ,being interested directly or indirectly in any 

contract or transaction with the .Corporation 
he fails to declare such interest to the council 

(unless  his name appears in connexion there . . . .  
with) prior to or when .such transaction is 
considered by .the :council and no member So 

Vacation of 
office &c. 
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' "  intebested shall in any case vote thereon but 
having declared such interest t h e  member so 
interested shall not be bound to account for 

• any profit accruing to  him therefrom : 

(d) If h~ becomesbankrupt  or enters into any  
arrangement or composition with or apl~lies 
for protection against his creditors or is de- 

. '  elated lunatic b r "becomes of urisound mind or  
is convicted of felony : 

. ~ . • , 

(e) If he  shall not a t t endany  meeting of the council 
, or any committee of the council for a consecutive 

period of six months and the council resolve 
that  his office is vacated : 

. . . .  . ,  . • • . 

( f )  If the council shal l  at a meeting specially 
convened for that '  purpose b y  resolution passed 

• by  a major i ty  of a t  least "three fourths ~f  the  
Whole of the mernbers of the council remove 

' ~'uch member from Office The member whom 
: ' i t  ~s proposed to remove shall'have seven days 

. " clear notice sent to him o f  such meet ingand.  
he may-at tend the meeting but shall not be 
entitled to be present at the Voting or ta!~e par t  
in" the pr0ceedings'0therwise than as .the council 

, . : . may allow. 

, . (2) Prowded always that:no resolution of the council 
sl/all 'be in#alidated by reason of any.disqualified members. 
~having takenpart ,  therein or voted thereon and  all acts 

"done in:good faith by She cotincil o r b y  the persons acting 
as members ,thereof shall be' vahd for all pu/'poses not- 
.withstanding any invalidity in their .appointment or  
any disability in acting on the council be. afterwards. 
discovered. 

• • . . - • 

(3) The members of the council if co'nstituting a 
quorum may act notwithstanding any vacancy in their. 
number.'and if b y  any' means the number of members 
should at any time be redtmed below that required for 
a quorum of the council the remaiuing member or 
members may exercise the powers of tilling up vacancies 
given to the:council by subsections (3) and (4) of section 6. 

8.-:-(1) The council may exercise all the powers of 
the  Corporation within the objects and scope of t h e  
Corporationdeclared b y  this Act. 
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(2) The council may out of the surplus funds and 
property of the Corporation after "providing for its 
liabilities remunerate the members of the council for 
.the Conduct of the ordinary business of the Corp6ration 
i~n such manner as the council may determine Pr0~ided 
that such remuneration shail not •without • the sanction 
of the •Board of Trade exceed ~n any .one year the 'sum 
of one thousand five hundred pounds in i'espect of the 
• president or president and vi.ce-president and one.hundred 
pounds in respect of each member of .the council.exclusive 
of any remuneration for special missions undertaken or 
special 'services rendered and ,of any  .remuneratiiJn in 
which 'any.such inember' may participate a~ a member 
of any ~peciai commit.tee of the holdd~s 0f,public.securitics 
acting"'ii/ conjunctibn, with ~the council . ..The £ggrega~ 
of the'sums payable in respe6t of the ordinary remuner£- 
tion of the co-uncil shall'be'divided am0ngst'the:me~bers 
as:the Council may determine. . . . 

• 9, The regulations contairied in the Firs t  Sch'edule 
to this Act or such other regulations ~ar~ng or sup~ple - 
menting thi~ .same for like or arialogoLis purposes as 
may from time to time be  made by the council with the 
approval of the parties' in whom a right of appointment 
Of, members of  •council is vested or in  ease "of difference 
shall be settled by the Board of Trade shall govern and 
regulate the summoning of meetings of the council and 
the procedure thereat ~,nd the keeping and :auditing of 
the accounts o f .  the Corporation and other  )m'atter§ 
referred to in such schedule, 

1 0 .  The' Council shall in :each year commencing in  
the .year 1899 out of the available funds and property Of 
the Corporation appropriate Such a sum not being less 
than t w o  thousand pounds as they think fit imd apply 
the same in inanner prescribed in the Second Schedule 
hereto Such~appropriati6n shall be made at  the: second 
quarterly meeting 6f the coundfl hi each year. 

'11 '~(i) .All .  the property and inc0me oi the. Cor- 
p0ration from WhaJtever source derived .shall be applied 
solely towards the promotion of the objects and Purl~oses 
of the Corporation" and  e~/gept-as authorised" by-this 
Act no portion thereof shall . 'be paid or. tralisferred 
directly or indirectly to the persons who at any time 
are or have been members of the Corporation or of the 

A.D. ]898. 
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old': Corpoi'atiim.' or t o ' a n y  of thE/// or to any  pergoh 
claiming through any of them and any contravention 
or, a t tempted or contempli~ted contravention of this 
section m a y  be restrained' at  the-suit  of  any member 
of the council or of any member of the old C.orporation 
a t  the passing of this Act as well ~ as any  other person by 
law entitled to sue for such purpose. 

(2) If  the Corporation acts in contravention of the 
provisions of this section every member of the council 
of tlie Corporation who shall be party dr pr!vy to such 
contraventi(m and: every member of  the Corporation 
or of the old Corporation who shall have received except 
as autlio÷ised by this Act any par t  of the property or 
income of the Corporation shall be liablb to account for 
and return any property '  or income so received and 
further shall be'responsible for the whole of the liabilities 
of the Corporation. 

(3) Except in the case provided for by the last 
preceding subsection no member of the Corporation or 
of the old Corporation shall be in any way personally 
responsible for the debts liabilities: or engagements of  
the Corporation: 

12. On any winding-u p of the Corporation the 
surplus assets of the Corporation after discharge of its 
liabilities shall be applied first in payment of fifty pounds 
to each permanent member of the old Corporation a t  
the passing of ~his Ac t  his representatives, or assigns 
who shall not have-received paymerit under the provisions 
of section l0 and, subject, thereto such, surplus' assets shall 
be devoted to the objects or some of them or to objects 
~imilar or analogous to those or some of those for which 
the Corporation. is established~ by this Act in accordance 
with a scheme which shall~ be  settled or. sanctioned by 
the Board of Trade with power to such Board from time 
to. time to vary or amend such scheme as such Board. 
may'  deem expedient.  

• 1'3. The expenses of this: Act shall be  paid out of 
the funds of the Corpgration.. 

II .  R U L E S  A N D  R E G U L A T I O N S  O F  T H E  C O U N C I L  OF TH]~ 
CORPORATION.  

FIRST SCHEDULE. 

RF_~ULATm:~S REFEmmD TO IN SECTION 9 [OF THE ACr]. 

I . - -MEETINGs.  AI~D PROCEF, DINGS OF THE COUNCIL AND C0~- ,  

M~ITTF.E8 0F' THE COUNCIL, &C. 

1..--,-Meetings of the Council shall be. held at such 
time and place, and may be adjourned, and shall, be 
regulated as the Council may from time to t ime deter- 
mine. A quarterly Meeting of the Council shall  be 
held in the 'months of January ,  April ,  July ,  and October 
in. each year. No notice shall be necessary o f  Council 
Meetings fixed by resolution of the Council, to be held 
on stated days. 

2 . - -The Council shall elect a President, and may 
elect a Vice.President of t, he Corporation; and deter- 
mine the period~ for which they shall respectively hold 
office. 

3.--The. President, or, if. absent, the Vice-President, 
if  any~ shall" preside at  every Meeting' of the. Council. 
I f  ~ neither i~s present the Members present shall elect a 
Chairman of the Meethlg. 

4 . - -The President or Vice-President may at any 
time summon a Meeting of the Council, to be held at 
the 0ffice :of the Corporation Or Other u'sual place of 
meeting, 'on giving such notice to the Members by post 
or otherw!se as h.e: shal!, think fit. A n y .  t w o  other 
Members of:.the~ Council~ .or the Secretary may; conv.ene 
a. Meet ing of, the Council on three clear days'  notice. 
The. first Meeting of the first Council shall be held 
within one month after  the passing of this Act, and 
m~y be summonedby~ the Right  Hen .  Sir  John Lubbock, 
or ,in' defautb, of him d ux, ing: such month, by; any, two 
other, Members~ of such CounCil, 

5_.,-l~)tice. to  Members. for the time being out; of. the~ 
United Kingdom, shall n o t  be necessany to constitute a, 
valide Meeting- of the Council  for  the transacti.on! of 
business: . 

(759.) : . ~ ' . . 


